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Jacos Warkins Er AL. v. H. B. Hatt. 
(Case No. 4556.) 


1. CoMMUNITY PROPERTY — ADMINISTRATION.— One owning community property 
with the wife, on her death sold it, without qualifying under the statute so as to ad- 
minister it. He sold for the purpose of paying community debts, and afterwards 
qualified under the statute as survivor, and conveyed by deed the same property to 
the purchaser from his vendee in the first sale. In a suit between the heirs of his 
deceased wife and the party claiming title under the last deed, held, 

(1) The fact that the surviving husband may have parted with his individual in- 
terest by the first deed could not impair his right, after qualifying as survivor, to 
administer the residue of the community interest, title to which passed by the 
second deed. 

(2) A verba! partition between the heir of the deceased wife and the party 
claiming under the deed, made before the surviving husband qualified, conferred no 
right on the heir to any portion set apart to such heir by the partition. The par- 
ties had no power to withdraw any portion of the property from administration 
by the husband. 

(3) It was the right of the surviving husband to sell for the payment of commu- 
nity debts, even though the property brought more than enough for that purpose. 
The right of the heir of the deceased wife to the interest in the excess derived by 
inheritance from the mother is secured by the bond of the surviving husband. 

2. CERTIFICATE OF ACKNOWLEDGMENT.— See opinion for certificate of acknowledg- 
ment to a deed, which, though not in the form prescribed by statute, was held a 
substantial compliance with the law. 


AprpEaL from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 


Woods, Wilkins & Cunningham, for appellants. 


Srayron, Associate Justicr.— The land in controversy was uni- 
versity land which Samuel Welchel had bought from the state during 
the life of his first wife, and he was to pay for the same in ten in- 
stallments, only three of which had been made at the time of the 
death of his first wife, at which time he and his wife were living 
upon the land. 

Vou. LVII—1 
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Mrs. Watkins is a daughter of Samuel Welchel by his first wife, 
and claims one-half of the property as her mother’s community in- 
terest therein, she having, however, two brothers and a sister. 

At the time of the death of the mother of Mrs. Watkins, her 
father, besides the balance due on the land, owed other debts which 
were community debts, and having no other means of paying the 
same after his wife’s death, sold the land in controversy to one Cur- 
nutt, who subsequently sold the same to the appellee. 

After Welchel sold to Curnutt, and after Curnutt had sold to 
the appellee, Welchel qualified under the statute as survivor to ad- 
minister the community estate of himself and his deceased wife, and 
then sold the land in controversy to the appellee. 

On the trial the court instructed the jury as follows: “ The deed 
from Welchel to Curnutt, and from Curnutt and wife to Hall, will 
convey all of the rights of Samuel Welchel in said land, and convey 
it to Hall; and the inventory filed by Welchel December 4, 1879. 
and the deed made by him to Hall on December 20, 1879, wonl« 
convey all of the interest that the heirs of the deceased wife of said 
Welchel might have in the land by virtue of the rights of thei: 
mother in it as community property, and said instruments woul: 
warrant you in finding the land in controversy for the plaintiff, 
unless you find as hercinafter instructed.” This charge is as- 
signed as error. It is not believed that this charge was erroneous. 
It has been repeatedly decided by this conrt that the survivor of 
the community has power to sell the community property for the 
purpose of paying community debts. Wenar ~v. Stengall, 48 Tex., 
489; Johnson wv. Harrison, 48 Tex., 257, and cases cited in the two 
opinions. This is certainly the rule in this state, and it is not be- 
lieved by the writer that the fact that the property may have been 
a community homestead alters the rule. After the execution of the 
deed to Curnutt, it probably being thought that it would only con- 
vey the interest of Welchel in the land, he qualified under the stat- 
ute to administer the community estate, and was fully empowered 
so to do, and for a valuable consideration received from Hall, the 
appellant, sold the property to him; if his former conveyance would 
not have been sufficient to convey title to the entire property, that 
conveyance was, even though the property may have been the com- 
munity homestead. Dawson v. Holt, 44 Tex., 174; R. S., 2172. 
The fact that Welchel may have parted with his interest in the 
property by his first deed could not have withdrawn from him his 
right, after having qualified under the statute, to administer the 
residue of the community property. 
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It is claimed that there was a verbal partition of the land made 
by Curnutt and Mrs. Watkins after the purchase of the land, and 
that thereby she acquired the right to a designated half of the land. 
Of such agreement it seems that Hall had no notice, but if he had 
it would not affect his right; for Mrs. Watkins and Curnutt had no 
power to withdraw any part of the property from administration by 
the surviving parent. Debts existed for which the survivor was. 
liable, and it was his right, and he had the power, to sell the prop- 
erty to meet the payment of the same, even though the property 
may have brought more than was necessary to pay such debts 

If, after the payment of.the community debts out of the proceeds 
of the sale, there is a balance left in the hands of Welchel, Mrs. 
Watkins will be entitled to her share of that through inheritance 
from her mother, and in reference thereto she is fully secured by the 
bond which her father gave under the requirements of the statute; 
and this is the extent of her right. 

It is claimed that the court erred in permitting certain deeds to be 
read in evidence, because they had not been properly recorded. 

The objection taken to the record of the deeds was that they had 
not been properly acknowledged. 

The form of acknowledgment, so far as brought in question in 
this cause, is as follows: “ Before me, R. P. Jones, a notary public 
in and for said county and state, came Samuel Welchel, to me well 
known, and acknowledged he signed and delivered the foregoing 
deed for the consideration and purposes therein stated.” It is 
claimed that the certificate of acknowledgment is insufficient, in 
that after the word “known,” the words “to me to be the person 
whose name is subscribed to the foregoing inst.ament,” were not 
added. 

The statute gives a form for the certificate of acknowledgment 
which officers in taking acknowledgments should use, but it does not 
provide that a certificate substantially the same as that given shall 
not be sufficient; but upon the contrary provides that “ Any officer 
taking the acknowledgment of a deed or other instrument of writ- 
ing must place thereon his official certificate, signed by him, and 
given under his seal of office, substantially in form as hereinafter 
prescribed.” R. S., 4311. 

The form prescribed by the statute is as follows: 

“THe Srare or , County of ——. 

“ Before me [here insert the name and character of the officer], 
on this day personally appeared ——., known to me (or proved 
to me on the oath of ) to be the person whose name is sub- 
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scribed to the foregoing instrument, and acknowledged to me that he 
executed the same for the purposes and considerations therein 
expressed.” 

The law regulating acknowledgments of instruments for record 
under the Revised Statutes, except in the form above set out, is the 
same as under the former law. R.S., 4308; Pasch. Dig., 5007. The 
law in force prior to the adoption of the Revised Statutes did not 
require the certificate of the officer before whom the acknowledg- 
ment was made to show that the person who made the acknowledg- 
ment was known to the officer taking the same; but it provided that 
if such person was unknown to the officer, that his identity should 
be proved by his own affidavit, or by witnesses known to the offi- 
cer, Which proof or affidavit had to be indorsed upon the instrument 
of writing by the officer taking the acknowledgment. Pasch. Dig., 
5010. In addition to the requirements of the former law, the law 
now requires the certificate of the officer to show, if it be the fact, 
that the person making the acknowledgment is known to the officer 
to be the person whose name is signed to the instrument; and a 
certificate which substantially shows that fact is in compliance with 
the statute. In the certificates of acknowledgment objected to in this 
cause, it is stated that the persons whose names are given were well 
known to the officer, and that such persons acknowledged that they 
signed and delivered the instruments. This declaration of the offi- 
cer, that the person making the acknowledgment is well known to 
him, the name of such person being given in the certificate, that 
name being the same as is signed to the instrument, coupled with 
the declaration that such named person, well known to the officer, 
acknowledged that he executed the instrument, identifies the party 
so executing; and such a certificate is a substantial compliance with 
the statute; for it carries with it evidence that the officer knew 
personally that the person who executed the instrument was the 
person whose act the deed or other instrument purports to be. 

There is no error in the judgment of the court below, and the 
same is affirmed. 


AFFIRMED. 


[Opinion delivered April 18, 1882.] 
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Cuarvres Metis v. Titman WEAVER. 
(Case No. 3411.) 


1. Deep — ACKNOWLEDGMENT OF MARRIED WOMEN.— Under the act of April 30, 
1846 (Pasch. Dig., art. 1003), regulating the method of conveying the separate prop- 
erty of the wife and homestead, if the certificate of the officer recites that the wife 
signed the deed as her voluntary act and deed, etc., the omission to certify that she 
acknowledged that she had also ‘ sealed and delivered *’ the deed as prescribed by 
the form given in the statute, is not material. 


Arrrat from Lampasas. Tried below before the Hon. E. B. 
Turner. 

Mullins brought this suit of trespass to try title against Weaver, 
January 9, 1873. The petition alleged that Weav@r made the un- 
lawful entry on January 1, 1873. 

By an amended petition he alleged his possession of the land for 
more than three years under title and color of title, and for more 
than three years before September 3, 1858; that he had had fifteen 
years’ peaceable possession before Weaver's entry, and during that 
time he had in good faith put lasting and valuable improvements 
upon the land. 

Weaver answered by plea of “not guilty.” 

The cause was tried without a jury, and judgment rendered for 
Weaver, from which Mullins took this appeal, and assigned several 
errors, only one of which was relied on by counsel, and that was 
the ruling of the court in excluding as evidence a deed under which 
he claimed, on account of alleged defects in the certificate of the 
officer of the acknowledgment of a married woman. 

The facts sufficiently appear in the opinion. 


C. C. MeGennis, for appellant. 
Terrell & Walker, for appellee. 


Warts, J. Com. Arr.— Counsel for appellant insists upon but one 
question in this case. It is contended that the district court erred 
in excluding the deed of George W. Scott and his wife, Elizabeth 
Scott, to the appellant Charles Mullins, dated October 1, 1856. 
When this deed was offered in evidence the appellee objected to its 
introduction, on the ground that the acknowledgment of Mrs. Scott 
Was not in due form for the conveyance of the wife’s separate prop- 
erty. This objection was sustained by the court, and the deed ex- 
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cluded. The certificate of acknowledgment attached to the deed is 
as follows: 
“Srare or Texas, County of Lampasas. 

“ Before me, the undersigned, clerk in and for said county, person- 
ally appeared G. W. Scott, to me known, and whose name appears to 
the within deed, and he, the said G. W. Scott, did acknowledge to 
me that he signed, sealed and delivered the same for all the uses and 
purposes therein contained and expressed; and also appeared E. L. 
Scott, wife of the said G. W. Scott, and whose name appz2ars to the 
within and attached deed of conveyance, bearing date October 1, 
A. D. 1856, who, after having the deed aforesaid fully explained to 
her separate and apart from her husband, did acknowledge to me 
that she signedgthe same as her voluntary act and deed, for all the 
uses and purposes therein contained and expressed, and she wished 
not to retract the same. 

“In testimony whereof I hereunto set my hand and seal of office 
in the town of Lampasas, October 1, A. D. 1856. 

“ W. B. Covineron, C’k C. C. L. C.” 

The particular objection urged to this certificate of acknowledg- 
ment is the omission of the words “sealed and delivered ” after the 
word “signed.” Art. 1003, Paschal’s Digest, was the statute then in 
force, and used the term “ willingly sign and seal the said writing,” 
whereas in the form therein prescribed the following term is used: 
“willingly signed, sealed and delivered the same.” And it is also 
provided that any certificate showing that the requisites of the law 
had been complied with should be as valid as the form there pre- 
scribed. 

For two reasons it was not essenfial to use in that part of the 
certificate of acknowledgment the word “delivered.” In the first 
place it is shown in the certificate that the husband, G. W. Scott, 
had delivered the deed; in the second place, while the word is used 
in the form of the certificate as given, it is not required by law, nor 
is the use of that word in the certificate necessary to constitute it 
a valid acknowledgment. 

In the case of Belcher v. Weaver, 46 Tex., 295, Chief Justice 
Roberts, commenting upon this statute, said: “ The word ‘freely’ may 
be omitted in the certificate, because it is omitted in the form. The 
word ‘seal’ may be omitted, because when this deed was made a 
seal was not necessary. The words ‘and deed’ in connection with 
‘act’ may be omitted, because, though in the form, it is not in the 
samme connection in the enacting clause. So the word ‘ delivered’ 
is in one but not in the other.” 
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It is admitted by counsel in their brief that the use of the word 
“sealed” was not necessary to constitute it a valid acknowledg- 
ment. But it is claimed that the certificate must use the word 
“ delivered; ” this, however, it has been seen, is not essential to a 
valid certificate of acknowledgment. 

A certificate of acknowledgment of a married woman to her 
deed, showing that the statute has been substantially complied with, 
is sufficient. The acknowledgment is required for her protection 
against the undue influence of the husband; and to do this the law- 
making power requires that she shall be examined privily and apart 
from her husband, and that the deed shall be explained to her; that is, 
the officer, in the absence of the husband, shall so explain the deed 
that the wife will understand its import and effeet, apd that she shall 
then declare to the officer that she freely and voluntarily signed the 
deed, and did not wish to retract it. When the certificate shows 
that these things have been done, without regard to the particular 
language used by the officer, the object and purpose of the law has 
been attained. This certificate shows that the deed was fully ex- 
plained to her by the officer separate and apart froin the husband, 
and that she acknowledged that she had signed the same as her 
voluntary act and deed, and did not wish to retract it. Now, not- 
withstanding the acknowledgment was taken before the passage of 
the act dispensing with the use of seals, and the word “sealed,” 
although used in statute and form, was omitted from the certificate, 
nevertheless she declared that she had signed the deed, and the scrawl 
appears appended to her name, and is acknowledged i in the body of 
the deed as a seal; it could not be held that the omission of the 
word from the certificate would vitiate it, because it does show that 
all the substantial elements of the statute made for her protection 
have been fully complied with. 

We conclude that the court below erred in excluding from evi- 
dence the deed, and that on account of that error the judgment 
should be reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered April 17, 1882.] 
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L. H. Saunpers v. Ricwarp Harr. 
(Case No. 4480.) 


. UNIVERSITY LANDS HELD IN TRUST BY THE STATE.— The state holds the univer- 
sity lands as trustee, and patents issue to purchasers upon payment of the pur- 
chase money. 

. Agent — Estorppe..— Where an agent not authorized to determine boundary 
lines, but only to subdivide the land, fixes upon wrong boundary lines, the state 
is not bound thereby, either on the ground of estoppel or acquiescence. 

. EsTtOPPEL NOT APPLICABLE TO STATE.— The principle of estoppel is not ordinarily 
applicable to the state. 


ApprraL from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

This was an agreed case under art. 1414, Revised Statutes. The 
facts as agreed upon were substantially as follows: University 
league No. 2 was located and surveyed in 1839, and the Edmund 
Tucker survey in 1841. The north line of the league, and the south 
line of the Tucker, was a common boundary line between the two. 
In 1854, G. W. Newcome, county surveyor, at the request of the 
then owner of the Tucker survey, run off the same and established 
the south boundary line thereof — not on the true line, but within 
the university league survey and south of its north boundary line. 
Subsequently, in 1856, Newcome, also acting as county surveyor, 
attempted, under act of the legislature of. August 30, 1856, to sub- 
divide the league into tracts of one hundred and sixty acres. He 
commenced on the south side of the league and worked north, and 
surveyed and recognized as its north line a line corresponding with 
the south line of the Tucker as established by him in 1854; and this 
line was generally recognized in the neighborhood as the true divis- 
ion line between the university league and the Tucker survey. The 
state afterwards sold off the league, in accordance with the subdivis- 
ions then made by Newcome. Subsequently, in 1571, it was ascer- 
tained, on the trial of another suit between the present appellant, 
Saunders, and one Haynie, that the north line of the league as thus 
recognized by the surveyor was not the true line, but was south of 
it. When this fact was ascertained, Bonham, the then county sur- 
veyor, was ordered by the proper state authority to subdivide that 
portion of the university league lying between the line originally 
recognized by Newcome and ‘the true ee in fact, which embraced 
the land i in controversy, the same having been subsequently bought 
from the state by appellee Richard Hart. Before this mistake was 
ascertained, appellant Saunders had also bought the land in contro- 
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versy and paid a valuable consideration therefor, believing it to be 
a part of the Tucker survey; his purchase having been made with 
reference to the lines as they were then supposed to exist. The con- 
test here is between these two claims; Saunders, as plaintiff below, 
claiming under the sale to him as part of the Tucker survey, and 
Hart, defendant below, under the sale to him as part of the uni- 
versity league. There was a verdict and judgment for defendant 
Hart, from which this appeal was prosecuted. 


Hare & Head, for appellant. 


Woods, Wilkins & Cunningham, for appellee. 


Bonner, Associate Justice.— The judgment in this case is sought 
to be reversed on two grounds. /%rst, that the line recognized by the 
surveyor, Newcome, as the south boundary line of the Tucker and 
the north boundary line of university league No. 2 had been estab- 
lished as an agreed line; second, that the state, by long acquies- 
cence, was, under the circumstances, estopped from denying that it 
was the true line. 

1. If this be considered as a case between individual parties, the 
testimony fails to show that it belongs to that, class, the settlement 
of which is encouraged by the courts, in which a disputed or uncer- 
tain boundary has been fixed by agreement of parties. There was 
no agreement of parties in this case, and in fact the surveyor had 
no authority to make such agreement. The state was in nowise a 
party even to the survey in which the mistake first occurred, and it 
did not arise out of a transaction which had for its object the ascer- 
tainment of the north boundary line of the university league. 

The claim of appellant Saunders, then, does not rest upon an ex- 
press agreement, but must be supported, if at all, upon some principle 
of estoppel. 

2. The attempted subdivision by Newcome of the university league 
was had under act of August 30, 1856, which made it his duty to 
subdivide the same into tracts of one hundred and sixty acres, and 
to cause the lines of each tract to be plainly marked where through 
timber, and the corners to be established with good and substantial 
material. Pasch. Dig., art. 3555. He had no authority to change 
the true lines and corners of the original survey. The act of the’ 
surveyor, to have, of itself, bound an individual, even in the first 
instance, must have been authorized by him. 

In Love v. Barber, Thorn, the owner of a grant of land, had in- 
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structed the surveyor to subdivide it. A subsequent locator sought 
to bind Thorn, by way of estoppel, by the act of the surveyor, who, 
in making the subdivision, contracted the original lines so as to ex- 
clude therefrom the part subsequently located upon. It was held 
that Thorn was not thereby estopped. Mr. Justice Lipscomb, in 
delivering the opinion of the court, says: 

“It is shown that the acts done by the surveyor were not done 
by the direction nor with the approbation of Thorn. He employed 
the surveyor to re-survey and re-mark the old lines, and not to make 
anew line. Time and fire in the woods obscure old marks of lines, 
and they would be difficult to find unless re-surveyed and re-marked 
occasionally ; and it is of frequent occurrence to have them so run 
around and re-marked; but no one would believe that the authority 
so to do constituted an authority to run a new line and establish 
new corners.” 17 Tex., 319. 

To make such an act binding on an individual, he must have 
subsequently ratified it, after full knowledge of the facts. Long acqui- 
escence might be evidence of such ratification, and if, in the mean- 
while, the line then established had been acted upon by an innocent 
third party under such circumstances that his rights would be materi- 
ally prejudiced should the line be subsequently changed, it might 
bind the true owner by estoppel. 

In this connection it may be noted that the state is not shown to 
have been advised at the time of the mistake of the surveyor in 
stopping short of the true north line of the university league; and 
that as soon as it was known, immediate steps were taken to 
make the proper correction. But the doctrine of estoppel does not 
ordinarily apply to a state as it does to individuals. It was said by 
Henderson, J., in Taylor v. Shuffold: “I know of no case where the 
sovereign power has been estopped ; the cases are all the other way, 
and policy and justice require that they should be so. This sov- 
ereign, or sovereign power, is a trustee for the people; it acts by 
its agents; the people should not be bound by any statement of 
facts made by these agents. For their benefit the truth may always 
be shown, notwithstanding any former statement to the contrary.” 
Hawk’s L. & Kq., 4 N. C., 132; Fannin County v. Riddle, 51 Tex., 360; 
Candler v. Lunsford, 4 Dev. & Bat. (Law), N. C.; Farish v..Coon, 40 
Cal., 50; Johnson v. The United States, 5 Mason’s C. C. R., 425. 

This principle, in its application to prevent the forfeiture or loss 
of real property, rests, in part at least, upon the general doctrine 
that the state cannot part with her title to land except by grant or 
other record evidence. 
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An apparent exception to this doctrine, that the state cannot be 
bound by estoppel, arises in those cases in which the act sought to 
be made binding was done in her sovereign capacity, by legislative 
enactment or resolution. Alexander v. The State, 56 Ga., 486; 
Enfield ». Permit, 5 N. H., 285; Commonwealth v. The Heirs of 
Andre & Billon, 3 Pick., 224. 

This, however, is not so much an exception to the general doctrine 
of estoppel by acquiescence in an unauthorized act of a mere subor- 
dinate agent, as it is an original binding affirmative act on the part 
of the state itself, made in the most solemn manner in which she 
can give expression to the sovereign will. 

That the state has control of the university lands, in trust for the 
original purposes of the donation, is evident by the express lan- 
guage of our several constitutional provisions and legislative enact- 
ments upon this subject; in fact, under the statute, the legal title 
thereto remains in the state until sold and the terms of sale com- 
plied with, when patent therefor is directed to issue to the purchaser. 
Pasch. Dig., art. 3558. 

We are of the opinion, under the law as applied to the agreed 


facts of this case, that the title to that part of university league 
No. 2 in controversy was not divested either by the unauthorized 
act of the surveyor, Claiborne, or by subsequent acquiescence; and 
consequently the judgment of the court below is affirmed. 


AFFIRMED. 
[Opinion delivered April 15, 1882.] 





Heres or Wm. Garin v. Srerting OrGAN ET AL. 
(Case No. 3395.) 

1. TRESPASS TO TRY TITLE — JuDGMENT.— When, in trespass to try title, there is a 
finding in favor of defendants for the value of permanent improvements on the 
land, a judgment which declares that, if the plaintiff shall fail to pay the amount 
so found within twelve months, ‘‘ he shall be forever barred of his writ of posses- 
sion, and from ever maintaining an action against the defendant for the land,” is 
manifest error. 

2. TRESPASS TO TRY TITLE — IMPROVEMENTS IN GOOD FAITH.— When, in trespass 
to try title, the defendant does not attack the title of plaintiff, but claims the 
value of permanent improvements made by himself through mistake across a 
boundary line, he is not entitled to their value, if, by the exercise of due dili- 
gence, the true boundary could have been discovered. If, however, the mistake 
was not caused by the defendant's negligence, and the plaintiff knowingly stood 
by while the improvements were being made by defendant through mistake, and 
failed to inform him of his right to the land, then defendant would be entitled to 
recover the value of the improvements, less the value of the use and occupation. 
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Error from Williamson. Tried below before the Hon. J. P. 
Osterhout. 

On July 21, 1874, the plaintiffs in error brought suit against de- 
fendants in error to recover the land in controversy, claiming the 
same as the heirs of Wm. Gatlin, deceased. 

The defendants answered by general denial, not guilty, three, 
five, and ten years’ limitation, and suggested improvements made 
in good faith. 

By amendments the suit in effect became one to determine 
boundary, the plaintiffs claiming the land in controversy as part of 
the Wm. Gatlin survey, while it seems the defendants claimed it as 
part of the Wm. J. Browne survey. 

September 11, 1875, the case was tried, and the jury returned a 
verdict, finding for the plaintiffs the land, and for the defendants 
$500 for improvements; for the plaintiff, rents $70.05; upon which 
a judgment was rendered, the peculiarities of which will be noticed 
in the opinion. The case came up on error. 

There is no statement of facts, and the assignments of. error need 
not be stated. 


Phil. Claiborne and John Dowell, for plaintiffs in error. 


Warts, J. Com. App.—An inspection of the record in this case 
discloses a manifest error, fundamental in its character, that requires 
a reversal of the judgment. 

The jury found in favor of the appellants for the land, and for 
the appellees 3500 for improvements, less $70.05 rents. Upon this 
verdict the court rendered judgment in favor of appellants for the 
land in controversy, and for the appellees against the appellants for 
the $500, less the $70.05, and decreed that no writ of restitution 
should issue for twelve months from the rendition of the judgment, 
unless the appellants within that time should pay to the clerk of the 
court for the use of the appellees the sum of $429.95. And if the 
appellants should fail to pay that sum within the twelve months, 
that then they should be forever barred of their writ of possession 
and from ever maintaining any action against appellees for the land. 

Our statute then in force required that ‘the jury in such cases should 
assess the value of the improvements at the time of the trial, the 
value of the land, without considering its increased value by reason 
of the improvements, and the value of the use and occupation of 
the land. And also provided that if the value of the improvements, 
as assessed, should exceed the value of the use and occupation, nu 
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writ of possession should issue for twelve months, unless the plaintiff 
should pay to the clerk, for the defendant, the excess of the value 
of the improvements over the value of the use and occupation; and 
if the plaintiff should neglect to make such payment within that 
time, then the defendant had the privilege, at any time within six 
months thereafter, of paying to the clerk, for the plaintiff, the value 
of the lands assessed by the jury; and if this was done, then the 
plaintiff should be forever barred of his writ of possession and from 
maintaining any action against the defendant for the land. And 
should the defendant fail to pay to the clerk the assessed value of 
the land within the six months, then the plaintiff would have the 
right to sue out his writ of possession. 

In the case before us, the failure upon the part of the appellant 
to pay the excess of the value of the improvements over that for use 
and occupation, within the twelve months, is made by the judgment 
an absolute forfeiture of the appellant’s land, without allowing him 
any compensation for the same. 

This judgment in that particular is not warranted by the plead- 
ings, is repugnant to natural justice, and violative of the constitution 
and laws of the state. 

In view of another trial.in the court below, we deem it proper to 
say, that, as a general rule, a defendant who does not assail the valid- 
ity of the plaintiff's title to the land is not entitled to recover for 
the value of improvements upon the ground that he had mistaken 
the boundary line, and in this way put improvements upon the 
plaintiff's land instead of his own, if, by the exercise of due care, the 
true boundary could have been known. But if the evidence should 
show in such a case that the mistake was not caused by the party’s 
negligence, or that the plaintiff knowingly stood by and permitted 
the mistaken defendant to make valuable improvements upon his 
land, without giving him notice of his claim, then the defendant 
would be entitled to compensation for the excess in value of the im- 
provements over the value of the use and occupation of plaintiff’s 
land. 

The judgment of the court below should be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered April 28, 1882.] 
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C. D. Gracr, Apm’r, v. Marraa B. Hanks Er At, 
(Case No. 4529.) 


1. Evrpence.— Though the testimony of a singie witness to the declarations of a de- 
ceased person alleged to be a trustee, holding the legal title for another, is not 
sufficient to establish title to land in an alleged cestui que trust, in opposition to a 
deed which upon its face purports to convey the legal title to such alleged trustee, 
yet if the issue is raised that the deed was.without consideration, and the vendee 
insolvent at the time of the purchase, and the evidence tends to establish these 
facts, the failure to produce evidence to the contrary, which, if true, was access- 
ible, may authorize a verdict establishing the trust on such declarations. 

2. CasE APPROVED.— Lynn rc. Le Gierse, 48 Tex., 138, approved. 


Apprat from Fannin. Tried below before the Hon. R. R. Gaines. 

The testimony of the witness Dan Hopper, referred to in the 
opinion, was as follows: “I lived near the land in controversy, and 
was well acquainted with James M. Bumpass and John R. Wool- 
folk; knew them ever since I was a little boy, and knew Woolfolk 
until the date of his death. Bumpass was broken up by the war, 
and at the date of the deed from him to Woolfolk was involved. 
Woolfolk at the time of the making of that said deed was, like my- 
self, pretty bad off financially, and had no property or means. 
After the conveyance from Bumpass to Woolfolk I had a conversa- 
tion with John R. Woolfolk, and he stated to me in that conversa- 
tion that Bumpass conveyed the land to him to prevent it being sold 
for his debts; that Bumpass owed about $1,400 in New Orleans, and 
that he, Woolfolk, was to hold the land and sell it for Bumpass’ 
benefit; that Bumpass was now living in Mississippi.” 


Chas. D. Grace, for appellants. 
Richard B. Semple, for appellees. 


Srayton, Associate Justice.— The land in controversy having been 
granted to the mother of Mrs. Hanks, and it not appearing that 
either Mrs. Hanks or her mother had parted with title to the 
land, there can be no pretense that the judgment in favor of her for 
one-half of the land is not correct. 

The other half of the land having vested in W. R. Baker, the 
brother,of Mrs. Hanks, and son of the original grantee, it only be- 
comes necessary to consider whether there was error inthe judgment 
of the court, which gave the other half of the land to the defend- 
ant Doss. 


That title to the half of the land which vested in W. R. Baker 
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was conveyed to Bumpass, under whom both the defendant Doss and 
John R. Woolfolk, of whose estate appellant Grace is the administra- 
tor, is not questioned. It is immaterial whether the judgment 
against Bumpass, rendered in 1861, gave a lien upon the land at the 
time the same was sold thereunder, or not; for it authorized the 
issuance of an execution against Bumpass, and evidenced as against 
him a debt due before he conveyed the land to John R. Woolfolk; 
anda sale under that execution carried to the immediate vendor of the 
defendant Doss a title to the land superior to that in John R. Wool- 
folk, if, as alleged by the defendant Doss, and found to be true by 
the jury, the conveyance from Bumpass to Woolfolk was made 
without valuable consideration and to defraud creditors. 

The only question in the case is as to the sufficiency of the testi- 
mony of the witness Hopper to establish that the conveyance 
from Bumpass to Woolfolk was without valuable consideration, and 
made to hinder, delay or defraud creditors. 

If that conveyance was fraudulent, Woolfolk held the legal title 
in trast for the creditors of Bumpass, and we may apply to the tes- 
timony of Hopper the same rules, in determining whether or not 
his testimony was sufficient to sustain the verdict, that would be ap- 
plied in a case in which one is seeking to establish a resulting trust 
in land by parol testimony. 

In a long line of decisions by this court it has been established 
that the testimony of a single witness, testifying to the declarations 
of a deceased person, alleged to be a trustee, holding the legal title 
for another, is not sufficient to establish title to land in an alleged 
cestui gue trust, in opposition to a deed which upon its face pur- 
ports to convey the legal title to such alleged trustee; and this is a 
wholesome rule, having its foundation in a sound public policy. 

Such testimony is unreliable, as has been often stated, because 
such declarations may easily have been misunderstood by the wit- 
ness; and if he be entirely honest, after a long lapse of time the 
declaration may be but impeffectly reproduced. 

Perhaps even a more serious objection to the sufficiency of such 
evidence is found in the fact that no means are left by which such 
testimony, whether willfully or unintentionally untrue, may be con- 
tradicted. Neil v) Keese, 5 Tex., 23; Mead v. Randolph, 8 Tex., 191; 
Miller v. Thatcher, 9 Tex., 482, and subsequent cases. 

Such is the solicitude which the law has shown for the security of 
titles to land, that ordinarily title to such property is required to be 
evidenced by writing; and nothing but the apparent necessity to 
permit title to real property to be shown by parol testimony, in 
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order to defeat fraud, and protect rights therefrom, authorizes 
an exception to the general rule. In this case, if the testimony of 
the witness Hopper embraced nothing more than the mere declara- 
tions of Woolfolk that he paid nothing for the land, and only took 
title from Bumpass for the purpose of selling the land and paying 
the proceeds thereof to him, in order to prevent the sale of the 
same by his creditors, we would be bound to reverse the judgment 
of the court below. 

The testimony of Hopper was admissible as to the declarations of 
Woolfolk, and if supported by testimony, of even himself, as to other 
facts which corroborated sufficiently his testimony as to the declara- 
tions of Woolfolk, then the verdict of the jury should not be dis- 
turbed. This witness testified that he had known both Bumpass 
and Woolfolk from his childhood; that at the time Bumpass made 
the deed to Woolfolk he was heavily involved in debt, and that 
Woolfolk was then in poor financial condition, and had no prop- 
erty. This was evidence not subject to such objections as is evi- 
dence of mere declarations of a deceased person; for it is subject to 
contradiction, and may easily be shown to be untrue, if such be the 
case. The consideration named in the deed from Bumpass to 
Woolfolk was $2,000. The answer of the defendant Doss alleged 
that the conveyance to Woolfolk was without consideration, and set 
out the purposes and intent with which the same was executed; yet 
no evidence whatever was offered to show that any consideration 
passed from Woolfolk to Bumpass for the land, or that Woolfolk, 
at the time the deed was made, had means with which he could 
have paid for the land, or to show that Bumpass was not then in- 
solvent; nor does it appear that Woolfolk took possession of the 
land or exercised acts of ownership over it. Bumpass was shown to 
be alive, and if, in truth, the fact was not as alleged by defendant 
Doss, and as stated by the witness Hopper, the contrary might 
easily have been shown; but no effort seems to have been made io 
bring evidence to show that the sale to Woolfolk was bona fide and 
for a valuable consideration. The want of any such evidence, 
under the pleadings and proof in the case, is a circumstance which 
might be taken into consideration by a jury in a case in which such 
an issue was presented as in this. 

While proof of the declarations of Woolfolk would not have been 
sufficient to sustain the verdict, yet we are uf the opinion that the 
other facts testified to by Hopper, in connection with the entire 
failure upon the part of the appellant to bring any evidence to rebut 
that which was given, presents a case in which we cannot say that 
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the evidence was insufficient. The question was fairly presented to 
the jury by the charge of the court, and cannot now be disturbed. 

The court did not err in refusing to permit the introduction in 
evidence of the record in the case of the appellant as administrator 
of the estate of Woolfolk against Garrett, in order to show that the 
immediate vendor of the defendant Doss had notice of the claim 
of Woolfolk to the land at the time he purchased the same under 
the execution against Bumpass. The question of notice of such 
claim was unimportant if in fact Woolfolk was not a bona fide pur- 
chaser for a valuable consideration from Bumpass; for the right of 
the creditor of Bumpass to ignore that sale, under the decisions of 
this court, enure to the benefit of the purchaser at the execution 
sale, and to his vendees, and they may assert the invalidity of such 
sale, as was done in this case. Lynn v. Le Gierse, 48 Tex., 138. 

There being no error in the judgment of the court below, the 
same is affirmed. 

AFFIRMED. 


[Opinion delivered April 18, 1882. 





Joun H. Betcuer v. Murari & Scatrrna. 
(Case No. 4463.) 


1. CONTEMPORANEOUS PAROL AGREEMENT VARYING TERMS OF WRITTEN CON- 
TRACT — VARIANCE.— There was a written agreement between two parties that 
one would buy a specified number of beeves from the other, for an amount to be 
paid for each beef delivered. The number was delivered, with the exception of a 
few retained at the request of the purchaser. The latter sued for damages for 
breach of contract, setting up a contemporaneous parol agreement, that the price 
paid for the cattle was so much for them, and so much in consideration that the 
vendor would use his influence to procure business for the vendee, and send him 
cattle in the future. The terms of the written contract were plain and unambig- 
uous, and there was no allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written 
instrument, and should have been excluded by the court. 

(2) Evidence showing damage sustained by plaintiff, because of his failure to 
make a profit on the cattle, ete., was clearly inadmissible as irrelevant. 

2. See opinion for oral testimony which, had it been admitted, would have formed a 
contract different from that set up in the petition, and entitled defendant to a new 
trial, on the ground of variance. 


Appgat from Cooke. Tried below before the Hon. H. E. Eldridge, 
special judge. 
Vou. LVII—2 
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Hare & Head, for appellant. 


C. L. Potter, for appellees. 

I. It is only proof of some portion of the written contract, or 
some matter that alters, varies or changes the same by parol, that 
is not sanctioned by law; and it is correct to prove by parol a con- 
tract a portion of which only had been reduced to writing. Thomas 
v. Hammond, 47 Tex., 52; authorities cited and discussed in opinion ; 
Cox v. Bray, 28 Tex., 259; 1 Greenl., sec. 284a. 

Il. If a verbal contract is made and a portion only of the same 
reduced to writing, the portion not placed in the writing.is as sus- 
ceptible of proof by parol as if none of the contract had been re- 
duced to writing; and it is not necessary to allege fraud or mistake 
to authorize such proof. Thomas v. Hammond, 47 Tex., 52; Ab- 
bott’s Trial Evidence, p. 294; division 8, subdiv. 6. 

III. The consideration as expressed in a written contract may be 
the consideration of other agreement than the one stated in the 
writing, or the consideration stated may be shown to be false or to 
be entirely different than as stated by parol. Newsom v. Davis, 20 
Tex., 419; Gibson v. Fifer, 21 Tex., 260; Howard v. Davis, 6 Tex., 
174; Miller v. Fitchthorn, 31 Penn. St., 260. 

IV. It is not error for the court to admit testimony that tends to 
prove a material allegation in the pleadings, although the proof 
may show an additional wrong not complained of in the pleadings. 


Srayton, AssocratTe Justice.— Mulhall & Scaling, who were dealers 
in cattle doing business in St. Louis, Mo., brought this action to re- 
cover damages from Belcher for an alleged breach of contract. 

They in substance alleged that on the 15th of June, 1880, they 
purchased from the appellant one thousand five hundred and twenty- 
eight head of beeves, paying him therefor $20 per head, and that 
in the same trade they purchased the “trade and influence” of the 
appellant, for which they paid him the additional sum of $2.75 upon 
each animal so bought from him, which in the aggregate amounted 
to $4,202. 

It was alleged that Belcher violated the agreement by shipping 
cattle to Hunter, Evans & Co., which was a firm doing an opposition 
business in St. Louis, similar to that done by Mulhall & Scaling; and 
that Belcher also used his influence to induce other persons to ship cat- 
tle to Hunter, Evans & Co., in violation of the contract between them. 

Belcher denied that he ever made such a contract as was alleged 
by the appellees. 
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On the trial it appeared that there was a written contract between 
the parties, and upon Mulhall & Scaling’s attempting to prove what 
the contract was by the parol testimony of a witness, the written 
contract being produced in court, Belcher objected to the introduc- 
tion of such testimony, and his objection was overruled and such 
testimony admitted, to which exception was taken. The ruling of 
the court in this matter is assigned as error. 

The contract between the parties was made upon the part of 
Mulhall & Scaling by their agent, J. P. Addington, and was as fol- 
lows: “ Received of J. P. Addington twenty-five hundred dollars 
on my entire lot of beef cattle, about 1,250 head, of the following 
brands (here the brands are set out), at the rate of $22.75 per head, 
to be paid for at time of delivery, the $2,500 to stand as last pay- 
ment on said cattle; said cattle to be delivered at Whitesboro and 
Gainesville as called for, or as near as I can conveniently do so, pro- 
vided that he take them by the 15th of August. 

“Joun H. Bevcner.” 

This contract was signed in duplicate, one being retained by Bel- 
cher and the other delivered to Addington. 

There is no averment in the pleadings that by fraud or mistake 
anything was omitted or left out of the written contract, but it is 
claimed that the written contract does not contain that part of the 
contemporaneous parol agreement by which Belcher agreed to ship 
cattle to Mulhall & Scaling to be sold on commission during the 
year 1880, and also to use his influence among other shippers to in- 
duce them so to do, and that the same may be proved by parol 
testimony. 

The rule is well settled that a contemporaneous parol agreement 
cannot be set up to vary the terms of a written contract. Self +. 
King, 28 Tex., 552; Hunt ». White, 24 Tex., 653. 

In the contract under consideration there is no ambiguity which 
calls for parol testimony to enable the court to read it aright; but it 
is clear in its terms; upon its face it shows what was sold; what 
was to be paid per head for the cattle; how and when they were to 
be paid for, and when and where they were to be delivered. If in 
the trial of this cause under pleadings so alleging the contract to be, 
Mulhall & Scaling had proposed to prove by parol testimony that 
it was agreed between the parties at the time the written contract 
was made, or before that time, that for the sum which the beeves 
sold by Belcher would amount to at the rate of $22.75, the appel- 
lant agreed, in addition to the beeves, to sell and deliver to the 
appellees, upon that consideration, a given number of cows, no one 
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would question that such evidence would be inadmissible; for it 
would vary the contract by adding something thereto not em- 
braced in its terms. 

If Belcher had delivered the beeves as he bound himself to do, 
and there had been a failure to pay for them upon delivery, and suit 
had been brought upon the written contract to recover the price 
agreed to be paid for them, and the appellees had sought to prove 
such a contemporaneous parol agreement as they sought to prove in 
this cause, there can be no question that such evidence would not 
have been admissible, in the absence of some pleading setting up 
that, by fraud, or mistake in the execution of the writing, something 
was left out of the writing which the parties intended should be 
embraced therein; for by the terms of the writing the appellees 
were to pay $22.75 for each beef delivered to them, and not for 
that and something else. 

The written contract being a complete and perfect paper, the 
same is presumed to contain the whole agreement of the parties. 
Bishop on Contracts, 58. 

The rule is thus stated by Smith, Justice, in the case of Self v. 
King, 28 Tex., 553: “ When parties have reduced their contract to 
writing, which expresses the terms and character of it without un- 
certainty as to the subject or nature of the agreement, it is pre- 
sumed that the writing is the repository, and contains the whole of 
the agreement made between them; and hence the rule that no con- 
temporaneous evidence is admissible to contradict or vary the terms 
of a valid written agreement. 12 Wend.,573. The court may read 
a written Heeninent in the light of surrounding circumstances, 
which can be proved, in order to arrive at the true meaning and in- 
tention of the parties as expressed in the words used, but “will not 
hear parol evidence of language or words other than those used by 
the parties themselves in the writing. No other words are to be 
added to or subtracted from the written instrument.” 

This is a wholesome rule, and to depart from it would introduce 
into the business of a people an uncertainty disastrous to the best 
interests of society, and remit parties for the determination of their 
rights to the treacherous memories of men, when they themselves 
have put their contracts in a form more enduring, and not subject 
to change so long as the instrument itself exists. 

There is a class of cases in which it has been held that matters 
collateral to and yet distinct from the subject matter of a contract 
reduced to writing, may be shown by parol evidence; examples of 
such cases are found in the cases of Cox v. Bray, 28 Tex., 259, and 
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Thomas v. Hammond, 47 Tex., 54; but in such cases the evidence 
does not contradict or vary the written contract, but is consistent 
therewith. 

The evidence introduced in this cause did tend to vary and contra- 
dict the written contract, and should have been excluded by the court. 
That all of the beeves which the appellant agreed to deliver to the 
appellees were delivered, except a few which, at the request of 
the appellees, he retained, is not questioned; but in order to prove the 
damage which the appellees claimed to have sustained, the court, 
over the objection of the appellant, permitted the apvellees to prove 
that they not only failed to make a profit on the beeves which they 
had received from the appellant, but also to prove that they sold 
the same in a distant market fora price which involved a loss to 
them, and also the amount of such loss. Such testimony wasclearly 
inadmissible and should have been rejected; for it was no part of 
the contract made by the appellant, even under the statement of 
the contract as given by appellees, that he would guarantee that the 
beeves would sell at a profit. 

We deem it proper to say that, if the testimony of Addington had 
been admissible, it would have proved another and different contract 
from that set upin the petition, and, being a variance, the new trial 
should have been granted upon that ground. 

Addington testified. amongst ites things, as follows: “ There 

ras no definite sum specified to be paid defendant for his trade and 
iedlniaie except as stated. Belcher did not promise to give us his 
influence, or to solicit trade for us, and I don’t want the jury to 
understand me as saying that he did. What he did say was, that 
if we traded, he would reject the offer of Hunter, Evans & Co.; 
that he would not work against the house of plaintiffs; and if he 
shipped any cattle he would ship them to our house, and that he 
would not ship any cattle to Hunter, Evans & Co. Defendant 
offered me his cattle at $22.50 per head, provided I would take 
Easley and Alvis Belcher’s cattle at $20.50 per head. This I de- 
clined. Defendant then said that unless I would take Easley and 
Alvis Belcher’s cattle at $20.50 he would not let me have his for less 
than $22.75. I then took his at the $22.75 by the direction of Mal- 
hall, as stated. After I bought defendant’s cattle I went to see 
Mulhall, and he said I had better take the others also, and return- 
ing in twenty or thirty minutes, I bought by Mulhall’s direction the 
Easley and ‘Alvis Belcher cattle at $20.50 per head. The defend- 
ant’s cattle were worth from two to three dollars more per head 
than the Easley and Alvis Belcher cattle, because the most of them 
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were one year older,and one year makes an average of $2.50 differ- 
ence per head.” 

This evidence would show another and different contract to that 
set up in plaintiff’s petition, in that it shows that the entire sum of 
$22.75 per head was paid for the beeves, and that there was no con- 
tract whatever by which the appellant agreed to use his influence 
and solicit trade for the appellees. For the errors above indicated 
the judgment of the court below is reversed and the cause remanded. 


RkrvVERSED AND REMANDED. 


[Opinion delivered April 15, 1882.] 





B. A. Brunpigr er ats. v. R. A. Reurwerrorp. 
(Case No. 3154.) 


1. Propate or wini— Crration.— In a suit brought in the district court, under the 
probate law of 1870, to probate the will of one who did not reside in Texas at his 
death, notice should be given by citation to all parties interested in the adminis- 
tration, in like manner as is directed (Pasch. Dig., 5533) in case of wills of resi- 
dents, and no particular individual can be properly made defendant. 

2. ESTABLISHMENT OF WILL AS MUNIMENT OF TITLE.— In a suit brought to estab- 
lish as a muniment of title a will probated in another state, its regular probate 
in this state should be shown; and a certified copy of the same, and its probate in 
such other state on evidence sufficient to admit it to probate here, are inadmis- 
sible. 

3. SameE— MIsJOINDER OF PARTIES.— In such a suit by parties claiming under the 
will of the son of the original grantee of the land, and brought not for the land or 
for trial of the title thereto, but merely to perfect and establish their muniment of 
title, one alleged to claim the land by purchase from certain heirs of the original 
grantee is not a proper party, and can plead misjoinder in abatement. 

4. SamE— PLEA TO THE JURISDICTION.— In such a procedure, where no facts are 
shown giving the county in which the suit is brought jurisdiction, and the defend- 
ant resides in another county and pleads to the jurisdiction, the plea should be 
sustained. 


Arreat from Bastrop. Tried below before the Hon. J. P. Rich- 
ardson. 

This suit was brought March 3, 1874, in the district court of Bas- 
trop county, by B. A. Brundige and his wife, L. A. Brundige, John 
N. Cartwright, Charles W. Cartwright, William Cartwright, David 
Cartwright, Ellen Cartwright, and John and Isabell Smithwick, 
minors without guardian, by their next friend, B. A. Brundige, 
alleging that they were the children and heirs at law of C. W. Cart- 
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wright, deceased, late of said Bastrop county; that said C. W. 
Cartwright, their ancestor, was a devisee under the will of Edward 
Daniels, of a league and labor of land which had been granted by 
the republic of. Texas to the father of said testator. The petition 
made as parties defendant, W. D. Daniels and Virginia Daniels, who 
were alleged to reside in Williamson county, state of Texas; John 
Gray ona wife, Ida Gray, of the county of Bastrop; and R. A. 

tutherford, of the county of Travis, in said state; alleging that W. 
D. Daniels, Virginia Daniels, and John Gray and wife, Ida, claimed 
an interest in the lands mentioned in the will by virtue of heirship; 
and that R. A. Rutherford also claimed by purchase from certain of 
the heirs of the original grantee, to wit, the father of Edward Dan- 
iels, the testator. 

The original petition alleged that Edward Daniels, the testator, 
died in Williamson county, Tennessee, in the year 1854, leaving a 
will, which was duly probated in that county and state; a duly au- 
thenticated copy of the same, with the probate thereof, was attached 
as an exhibit to, and was made a part of the petition, from which it 
appeared that the will was thus probated in the same year. The 
devises under which the plaintiffs claimed were in substance the fol- 
lowing, viz.: To John N. Cartwright, son of C. W. Cartwright, the 
testator’s interest in a six hundred and forty acre tract of land 
granted to testator’s father (whose name was the same as that of the 
testator) by the republic of Texas; and to Charles W. Cartwright 
the testator’s interest to one leagve and labor of land, granted by 
said republic to his father. The petition alleged that the testator’s 
interest in these lands was one-sixth. Neither the petition nor the 
copy of the will identified the locality of the lands, nor in anywise 
described them more definitely than as has been already stated. 

Upon these premises the plaintiffs prayed that the defendants be 
cited “to show cause, if any they have, why the last will and testa- 
ment of the said Edward Daniels, deceased, should not be duly 
established, for costs, and for general and special relief.” 

The defendant Rutherford filed a plea to the jurisdiction of the 
court over him, because it is shown that he is a citizen of Travis 
county, and it is not alleged that any of said lands are situate in 
Bastrop county; and heseuen that, if any cause of action has ever 
accrued in‘favor of the plaintiffs against him, the same accrued in 
Travis county, where defendant resides. 

Upon the hearing of the cause the court sustained the plea, and 
adjudged “that the plaintiffs take nothing by this suit as to the said 
R. A. Rutherford, but that said R. A. R utherford do have and re- 
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cover, of and from the plaintiffs, all costs in this behalf expended, 
for which execution may issue.” The order also recited that the 
cause be dismissed as to Rutherford, but it does not appear that any 
further action was taken by the court as to the cause in reference to 
the interests of the other parties to the suit, nor that the merits of 
the case were disposed of definitively. 

Of the same date of the above recited judgment, viz., the 31st 
day of July, 1875, was filed an amendment to the petition, to the 
effect that administration is then still pending in Bastrop county on 
the estate of Edward Daniels, who died in said county possessed of 
property, real and personal, and that C. W. Cartwright departed 
this life in the year 1856 in said county of Bastrop, and that all of 
the testator’s relatives resided in Bastrop county. Zhe Edward 
Daniels here referred to must refer to the ancestor of the testator. 
There does not appear to be in the record any order granting leave 
to amend to plaintiffs, nor can it be seen from the record whether 
this amended petition was filed before the ruling was made by the 
court, or that it was the subject of the court’s attention or action. 

The plaintiffs excepted to the judgment rendered by the court on 
the plea to the jurisdiction, and on their appeal assign as error the 


judgment sustaining said plea and dismissing this suit as to the de- 
fendant R. A. Rutherford. 


Jones, Sayers & Russell, for appellants. 

I. The only point to be considered by this court is the judgment 
of the district court sustaining the plea of jurisdiction and dismiss- 
ing the suit as to the defendant R. A. Rutherford. Unquestionably 
the court erred in rendering such a judgment. We would respect- 
fully call the attention of this court to the fact that the petition 
alleges that two of the defendants reside in Bastrop county, two in 
Williamson county, and one (Rt. A. Rutherford) in Travis county. 
It is provided by statute that, in cases where there may be two or 
more defendants residing in different counties, the plaintiff may 
institute suit in any county where any of such defendants may re- 
side. Pasch. Dig., art. 1423. We can see no reason why the statute 
referred to should not apply to and control the case at bar, as well 
as all others. Indeed, we think there can be none. 

II. The amended petition further shows that Edward Daniels (the 
father of Edward, the testator, whose wiil is sought to be estab- 
lished) died in Bastrop county, and that administration was com- 
menced and is still pending in Bastrop county upon his estate; and 
further, that C. W. Cartwright, the devisee, died in Bastrop county. 


. 
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We ask that the judgment of the district court be reversed and the 
cause remanded. 


Chandler & Morris, for appellee. 


Warker, P. J. Com. App.— This proceeding seems to have been 
intended by the plaintiffs to serve the single purpose of establishing 
as valid and genuine the will of Edward Daniels, in order that it 
should thereby, when thus established, constitute their initial link 
of title, and an essential muniment thereof, to the land referred to 
in the petition. There does not appear in the plaintiffs’ petition any 
allegation of fact, or prayer for relief, indicating that the plaintiffs 
sought to either procure an administration on the estate of said 
Edward Daniels, or to recover possession in this suit of the land in 
question, or to try the title thereto. Twenty years had elapsed since 
the death of said Edward Daniels, who died in another state, where, 
supposably, he then resided. The time had elapsed, under our laws, 
within which administration could have been opened, and the peti- 
tion alleged no facts essential to have existed in order to have pro- 
cured an ancillary administration to the original administration of 
the estate in the state of Tennessee. The petition possesses no feat- 
ure whatever that associates it with a suit for the land, or having 
any direct relation to suits of that character; the prayer of the peti- 
tion signifies distinctly and appropriately the purpose of the suit, 
viz., to establish the will. 

Under the laws in force at the time this suit was brought, the dis- 
trict court possessed probate jurisdiction, as well as its ordinary law 
and equity jurisdiction, and it is not made to distinctly appear from 
the petition whether the plaintiffs sought to invoke the one or the 
other department of the district court’s jurisdiction; the petition is 
not addressed to the court as one sitting for probate purposes, nor 
does it ask for the issuance of the citation, as notice of the applica- 
tion to probate the will, as is contemplated in art. 5533, Pasch. Dig., 
viz., posted notice to “ all persons interested in the administration,” 
nor does it pray for any judgment or order which looks beyond the 
simple establishment of the will as valid and genuine. Asa statu- 
tory probate proceeding, instituted for the purpose of probating the 
written will of a person who did not reside in this state at the time 
of his death, the same notice and manner of giving it is contem- 
plated by the act of 1870 (art. 5533, Pasch. Dig.) as is provided for 
in case of the wills of resident citizens of this state. The statute 
makes no discrimination in respect to these several kinds of wills. 
See Probate Law of 1870, arts. 5532-5547. 
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The petition in this case, however, directs this proceeding against 
certain specifically named persons as defendants, under allegations 
that they, in respect to two certain specific devises contained in the 
will, are claiming an adverse interest to the plaintiffs in the land 
alleged to have been thus devised by the will; and said defendants, 
and | they only, are prayed to be cited to answer their petition, and 
show cause why the will should not be established as valid. 

The fair interpretation of the petition, therefore, is, we think, that 
the plaintiffs have brought their suit in the district court under its 
general law and equity jurisdiction, for the purpose of having de- 
termined, as between the parties to this suit, whether or not the 
alleged will is a valid one, and to the end that a decree of the dis- 
trict court to that effect might enable the plaintiffs to render the 
will operative in their favor in this state as a muniment of their 
title. It is well settled in inter-state law, that, to make a will 
available as a muniment of title in the courts of this state, it must 
have been probated in this state; and although a will has been pro- 
bated in another state, upon proof which would authorize its admis- 
sion to probate in this state, yet a certified copy of the will and its 
probate, taken from the records of the court of the other state, is 
not admissible in our courts as a muniment of title. See Paschal ». 
Acklin, 27 Tex., 192. 

It would seem that this suit has been brought under the view 
that a decree of court might be made, which, as between the parties 
to the suit, would conclusively determine that this will be estab- 
lished as a muniment of the title claimed by the plaintiffs. But 
however it may be, whether the proceeding be considered as a 
statutory proceeding to probate and have recorded the will in ques- 
tion, as upon proceedings to open an administration, or whether 
treated as a suit to merely establish the will as a muniment of title 
as between the parties, and to cause it to be recorded for that pur- 
pose, in either case there exists no sufficient foundation upon which 
to join the defendant Rutherford as a party defendant in the 
action. Under the first case supposed, the proceeding does not 
warrant the plaintiffs to make any one a party defendant; the appli- 
cation is made under the statute, and notice is given by citation at 
large, duly posted. Art. 5533, Pasch. Dig. U nder the second case 
supposed, the sparse and meager facts alleged by the plaintiffs — 
insufficient even to give distinct color, or even.a fair and palpable 
outline to the purposes and objects of the suit and the remedies 
sought to be obtained—do not present a case upon which the 
defendant Rutherford may be sued at all in any court whatever. 
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The only fact which is alleged on which to base the action 
against him is that he claims to have purchased the lands from cer- 
tain of the heirs of the original grantee. If this were true, it does 
not subject him to any liability on account of the superior rights to 
the land which the plaintiffs may be supposed to own under the 
will in question; and in a suit by the latter, instituted not for the 
land, nor for the trial of the title to it, but brought merely to per- 
fect and establish their muniment of title to the land, the defendant 
Rutherford is not a proper party, and he may plead the misjoinder 
in abatement. There being no fact alleged, nor anything in the 
nature of the subject matter of the suit, which constitutes an excep- 
tion to the general privilege of every citizen to be sued in the 
county of his residence, the plea to the jurisdiction was rightly 
sustained. 

The jurisdiction of the court to entertain the suit is questioned by 
plea to the jurisdiction, and also by special exceptions, and by an 
answer to the facts; and without further elaboration of the various 
grounds presented by the defendant, it is sufficient to say that no 
cause of action is shown under any phase or view that may be taken 
of the petition as against the defendant Rutherford. The plea in 
abatement not only relied on defendant’s non-residence in Bastrop 
county, but that the petition shows on its face that the court had no 
jurisdiction over the subject matter or the parties to this suit. The 
petition failed to show any fact which entitled the plaintiffs to cause 
the will to be probated in Bastrop county; it made no allegation 
showing that the testator owned or possessed any property or estate 
of any kind in that county, nor did it allege any other jurisdictional 
fact by reason of which the will might properly be probated and 
admitted to record in that county. Regarded as a suit to establish 
the will, as a special proceeding for the purpose of affecting the de- 
fendants as adverse claimants, as has been already seen, there is not 
in the petition any case made against the defendant Rutherford 
which prays for any relief against him, or which complains of any 
act done by him, entitling the plaintiffs to make him a defendant on 
their proceeding to cause the will to be probated. 

The judgment rendered in this case was interlocutory and not a 
final one; it disposed of the matter in controversy only so far as 
the defendant Rutherford was concerned, leaving the case wholly 
undisposed of as far as concerned the other defendants, and without 
necessarily affecting the right of the plaintiffs to proceed in such 
manner as might be proper to effect the object of the suit. 

It is the unvarying practice of the court to take notice of defects 
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which concern the jurisdiction over the appeal at any stage of the 
proceedings and after any lapse of time. The supreme court has no 
jurisdiction over this appeal, and it must be dismissed for that cause. 
See Linn v. Aramboule, Vol. 5, Law Journal, No. 21, decided at 
Tyler, 1881. 

We have deemed it proper to notice as we have done the questions 
presented by the appellants, in view of the fact that, by doing so, 
the opinion here expressed on the merits of the pleadings in the court 
below may influence the parties to give a proper direction to the 
cause hereafter, and save, perhaps, expense to the parties by giving 
now a brief outline of our views of the case. 

We conclude, upon the views expressed, that there was no error in 
the court below in the ruling which is complained of, but that, 
owing to the want of jurisdiction of the supreme court to entertain 
this appeal, the proper disposition of it is to dismiss the same for 
that cause. 

DismissEp. 


[Opinion delivered April 10, 1882.] 





H. N. Scuvustrer v. J. B. La Lonpe er At. 
(Case No. 4532.) 


1. BonD FOR TITLE CONSTRUCTIVE NOTICE TO PURCHASER.— The registration of a 
bond conditioned to make title to land on payment of a certain consideration is 
constructive notice to a purchaser of the land under execution of the rights and 
equities of the obligee; and the payment of the real consideration, though greatly 
less than that recited in the bond, sufficed to divest the obligor (the defendant in 
execution) of all right to the premises. 

2. OBJECTION TO JUROR TOO LATE.— It is too late, after verdict, to object that a 
juror was not a freeholder. 


J. B. La Londe and wife, owners of property in the town of Den- 
ison on the 3d day of April, 1878, on that day made a deed absolute 
on its face to that property to Tobias Porter, intended as a security 
for the estimated amount of their indebtedness to him for goods, ete., 
to be received. The deed was recorded on the 27th of September, 
1878. On the 16th day of May, 1878, Porter executed a bond for 
$4,000, payable to La Londe, conditioned to convey to him the prop- 
erty in the above deed mentioned. That bond was recorded on the 
2ist day of May, 1878. On the 26th day of June, 1879, Schuster 
& Co. recovered judgment against Porter for $703.05, on which exc- 
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cution issued on the 18th day of July following, and said property 
was sold by the sheriff on the 2d of September, 1879, Schuster be- 
coming the purchaser. Porter failed to reconvey the property to 
La Londe, and La Londe recovered judgment against him for the 
same on the 24th of September, 1879, and a decree cancelling their 
deed to him and revesting title in them. Schuster brought this ac- 
tion of trespass to try title against La Londe. Verdict and judg- 
ment in favor of defendant, from which this appeal was taken. 


C. N.. Buckler, for appellant. 

I. The court erred in its first charge to the jury in so far as the 
question as to whether plaintiff had notice that the deed from de- 
fendant and wife was to secure debt or money due from them to 
Porter, because there is no allegation of any such notice and no 
proof to support the charge. 

II. There being no allegation or proof that plaintiff in error 
knew or had notice of the character of the deed from La Londe and 
wife to Porter at any time prior to the sale of the land under the 
execution against Porter, it was error in the court to submit that 
question to the jury in his said charge. The first charge of the 
court to which this proposition relates is as follows: “The deed of 
the sheriff of Grayson county, transferring the interest of Tobias 
Porter to plaintiff, and the deed of defendant and wife to said Porter, 
would invest the legal title to the land in controversy in the plaint- 
iff, unless you believe from the evidence that the plaintiff had 
notice that the deed from defendant and wife, though absolute on its 
face, was given as security for borrowed money or debt due from 
La Londe to Porter. If plaintiff had such notice then he cannot re- 
cover in this case.” Earl wv. Thomas, 14 Tex., 584; Andrews v. 
Smithwick, 20 Tex., 111. 

Ill. The verdict of the jury was contrary to the fifth charge 
given them by the court and contrary tolaw. The fifth charge of the 
court to which this assignment relates is as follows: “ If the plaint- 
iff, at the time of the levy of his execution from the judgment of 
the county court, had no notice of the claim of the defendants ex- 
cept the bond for title above alluded to, then he would take the 
legal title to the land subject to the equities in the bond which the 
defendants have not set up in this suit; if, therefore, vou believe he 
had no notice as above defined, you will find for the plaintiff; but if 
he had such notice, you will find for the defendants.” 

IV. The court erred in overruling plaintiff's motion for a new 
trial for the reason set out in his sixth ground, to wit, because one 
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of the jurors who tried this case, to wit, O. J. Hinkle, was not a 
qualified juror, he not being a freeholder in the state of Texas nor 
householder in the county of Grayson, which was unknown to 
plaintiff until after the trial. 


No briefs for appellees. 


Goutp, Carer Justice.— At the time Schuster’s rights attached to 
the premises for which he sued, the record showed the legal title 
to be in Porter, the defendant in execution, but it also showed that 
Porter had resold said premises to La Londe, and had, by title bond, 
obligated himself to reconvey to La Londe on the payment of $4,000, 
to be paid on or before May 16, 1879, a time then passed. By the 
registration of this title bond, Schuster, when he purchased at 
the execution sale, had constructive notice of what appeared on 
the face of the bond, and that if La Londe had paid the $4,000, or had 
paid whatever was the true consideration of said bond, he was the real 
owner of the premises. The validity of the title bond to secure 
the premises to La Londe was not destroyed, nor was the effect of 
its registration to protect him against subsequent purchasers from 
Porter impaired, by reason of the fact that the true consideration 
was a much less sum than that recited, or was something entirely 
different. The evidence is that long before Schuster obtained his 
judgment against Porter, La Londe had paid to Porter the amount 
actually due the latter, and although that amount was greatly less 
than that recited in the bond, the payment sufficed to divest Porter 
of all his right in and to the premises. Schuster was certainly bound 
to inquire whether La Londe had paid the $4,000, or had in any way 
complied with his part of the contract, and such inquiry would have 
led to the information that La Londe’s rights under the bond were 
complete. 

It follows from these views that appellant, by reason of the reg- 
istration of the title bond, had constructive notice of whatever rights 
and equities La Londe had thereunder; and if, as claimed by plaintiff 
in error, any errors were committed by the court or jury a‘fecting 
only the question of notice, that these errors did not operate to his 
injury and can constitute no ground for reversing the judgment. 
The objection, after verdict, that a juror was not a freeholder, cer- 
tainly comes too late. 

The judgment is affirmed. 

AFFIRMED. 


[Opinion delivered April 18, 1882.] 
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H. D. Brooks v. R. H. Cuarnam. 
(Case No, 4535.) 


1. HomestEAD.— The fact that several tracts of land are distant from each other 
several miles wil! not divest either of them of the homestead protection, if they 
be each used for homestea.! purposes; but when the rural homestead has .been 
fixed on one of them, there must be such use of the subsequently acquired parcel, to 
invest it with the homestead character, as would be required to make an original 
designation of a homestead. 

2. Same.— Mere intention to use is not sufficient; if the tract be separated from that 
on which the home place is iocated, some act must be done evincing an intention 
to use it in some way in connection with the home place, for the comfort, conven- 
ience or support of the family, or as a place of business for the head of the family. 
Mere ownership, coupled with an intention at some time to use the detached tract 
in connection with the home piace for homestead purposes, is not sufficient. 

5, HomesrEap.— The designation of land for homestead purposes, after the levy of 
an attachment, cannot protect it from sale under a lien thus acquired. 

4. Jurispiction.— In the absence of citation, when jurisdiction over the person is 
acquired by a voluntary appearance and answer filed, it is not lost by sustaining a 
demurrer to the answer. 


Arrrat from Cooke. Tried below before D. E. Barrett, Esq., 


special judge. 
The opinion states the case. 


Potter & Lanius, for appellant. 

I. The court erred in holding that the land in controversy was not 
the homestead of appellants. Barnes v. White, 53 Tex., 630; Frank- 
lin vw. Coffee, 18 Tex., 417. 

II. It was not necessary that appellants should move upon the 
land as soon as it was purchased, but its purchase for the purpose of 
‘a home, with acts of preparation to use it as such, is sufficient. 

III. It is not necessary that a country homestead be all in one 
tract, but it may be in separate and distinct parcels. The family may 
reside upon one tract, and if the other is either useful, necessary or 
convenient to the occupancy of the tract on which the family lives, 
it will be protected as the homestead, if both tracts do not exceed 
the maximum allowed by law. Const., art. XVI, sec. 51; Arto vz. 
Maydole, 54 Tex., 244; also 576. 

IV. If land be purchased, intended, owned and claimed as a part 
of such purchaser’s homestead, and is in any manner used by him as 
such, it is protected from forced sale. Andrews v. Hagadon, 54 Tex., 
dL. 


Davis & Garrett, for appellee. 
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Stayton, Associate Justice.— This suit was brought by the ap- 
pellee against the appellants to recover twenty-seven acres of land, 
title to which he derived through a judgment rendered in the county 
court of Cooke county, foreclosing an attachment lien thereon, ac- 
quired under the levy of an attachment made on the 17th of June, 
1880, in a suit in w hich he was plaintiff, and H. D. Brooks, the ap- 
pellant, was defendant. The appellant acquired title to the land by 
purchase on the 1ith day of June, 1880, and claims that the land 
at the time of the levy of the attachment, and at the time of sale, 
was a part of his homestead, and therefore not subject to forced 
sale. At the time of the levy of the attachment, and until about 
the 3d day of December, 1880, the appellant with his family lived 
upon a prairie farm in Grayson county, distant from the land in 
controversy eight or ten miles. The cause’was tried by the court, 
a jury being waived, and a judgment was rendered in favor of the 
plaintiff in the court below. The conclusions of fact and of law 
found by the court were asked and given by the court. The find- 
ings of fact areas follows: “The defendant Brooks is the head of 
a family, having a wife and minor children; that he now has, and 
had at the time the land in controversy was levied upon by plaint- 
iff, by virtue of the writ of attachment read in evidence by plaintiff, 
no land (besides the tract in controversy) except a prairie farm of 
seventy acres in Grayson county, on which he then lived, about ten 
miles from the land in controversy; that the land involved in this 
suit was purchased by defendant, H. D. Brooks, on the 11th day of 
June, 1880, and that it was the intention of said defendant, when 
he purchased the same, to appropriate it at some future time as ¢ 
homestead; that being woodland, and his prairie farm having no 
timber upon it, this tract would be useful to defendant in keeping 
up his prairie place ; that said defendant did not know that plaint- 
iff’s attachment was levied upon the land until about the Ist of 
November, 1880; that during the month of October, 1880, he hauled 
some corn from the land, and also raised a few hogs on the same, 
and that this was done with a view of appropriating the same as a 
homestead, and in furtherance of the purpose for which it was 
bought; that about the 3d day of December, 1880, defendant with 
his family moved on the land and has resided there ever since. <I 
further find that, prior to the levy of plaintiff's attachment upon 
the land in controversy, the defendant had never occupied the same; 
that he had made no preparation, and had done no act to manifest 
his intention to appropriate the same as a homestead in any way; 
and had done no act reasonably calculated to give notice of his ded 
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ication of the same as a homestead.” This statement of the con- 
clusions of fact is as favorable to the appellant as the statement of 
facts incorporated into the record justifies, and the court found that 
the land was subject to sale, and entered judgment for the appellee. 

If the land in controversy had been contiguous to the land upon 
which the appellants resided at the time he purchased the same, the 
two tracts not exceeding the maximum area designated by the con- 
stitution for the rural homestead, the same would at once have be- 
come a part of the homestead by virtue of the actual use of the land 
as a homestead, to which it would have become attached in one com- 
mon ownership, in the absence of an intention not to make it a 
part of the homestead. Campbell v. Macmanus, 32 Tex., 451. But 
in the case under consideration, the lands being separate, the prop- 
erty could not become a part of the homestead, or homestead, by 
any fact less than would be necessary to designate the homestead 
originally. 

The constitution expressly provides that the rural homestead may 
consist of one or more parcels, and the fact that they may be dis- 
tant several miles, the one from the other, is immaterial; and in 
many cases, to enable the head of the family to maintain a prairie 
farm, it may be necessary to have woodland, which can only be ob- 
tained at a distance even as great as was the distance between the 
tivo tracts of land in this cause claimed to be the homestead of the 
appellants; but when the lands are separated there must be such use 
as will amount to a designation of homestead of the subseque ently 
acquired parcel, as fully as the same would be required in the origi- 
nal designation of homestead. The constitution does not determine 
how the homestead shall be designated ; but its protection is extended 
only to that which is homestead. Nor have we any statute which 
provides how the designation of the homestead shall be made, which 
is to be regretted; but it is settled by a line of decisions of this 
court, that a mere intention to make a piece of land the homestead 
at some time is not sufficient to give it the homestead character. 
Franklin v. Coffee, 18 Tex., 415; H. & G. N. R. R. Co. v. Winter, 44 
Tex., 605. 

There must be something more than mere intention; there must 
be some act done which will evince an intention to use it as a home, 
or, if separated from the tract upon which the home of the family 
stands, to use it in some way, in connection with the home place, 
for the comfort, convenience or support of the family, or as a place 
of business for the head of the family. 

It would be impracticable to lay down a general rule as to what 
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shall constitute a designation to homestead use, in all cases, sufficient 
to throw around two or more separate parcels of land the protec- 
tion given by the constitution to the rural homestead; but there 
must be something more than mere ownership, coupled with an in- 
tention at some time to use in connection with the parcel upon which 
the home stands, to protect other and detached parcels of land. 
Such designation must consist in the use of the detached parcel, or 
parcels, in connection with the home place, or in such preparation 
so to use as will clearly evidence the intention so to use; but this 
must vary according to the character of the detached parcel or land, 
and the purpose to which it is adapted and for which it is intended. 

The fact that the head of the family has a parcel of land upon 
which the family lives, and which thereby becomes entitled to protec- 
tion as homestead, cannot attach such character to a detached par- 
cel of land not used for the purposes for which the homestead 
exemption is given; otherwise the exemption could be extended to 
something which i is not homestead in fact; this was never intended 
by the constitution. 

The attachment having been levied upon the land in controversy 
prior to its designation as homestead, the subsequent appropriation 
of it to homestead use cannot protect it from sale under the lien 
thus acquired. Baird v. Trice, 51 Tex., 559; Mabry v. Harrison, 44 
Tex., 204; Chipman v. McKinney, 41 Tex., 77; Potshuisky ~. 
Krempkan, 26 Tex., 309. The constitution declares that no lien 
upon the homestead shall be valid; but it does not declare that prop- 
erty not homestead at the time a lien is acquired may thereafter be- 
come homestead clothed with exemption from forced sale to satisfy 
such pre-existing lien. Those liens which the constitution declares 
invalid are only such as are attempted to be given upon the property 
otherwise than they are permitted to be given by the constitution, 
after the homestead character has attached thereto. 

There was no error in rendering judgment against Mrs. Brooks, 
for by her answer she was in court as fully as though citation had 
been served upon her; and the fact that a demurrer was sustained 
to her answer, did not deprive the court of jurisdiction over her 
person. 

There being no error in the judgment of the court below, the 
same is affirmed. 

AFFIRMED. 


[Opinion delivered April 18, 1882.] 
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M. R. Torr v. W. T. Tuornron. 
(Case No. 3370.) 


. ErasurE— Non Est FAcTUM.— When one who indorses a note before its delivery, 
but who is not a party thereto on the face of the note, subsequently pays it, and 
sues the maker, the erasure of his indorsement by a pen-mark drawn through his 
signature is not a material alteration as between the parties to the suit, and does 
not affect the liability of the maker. ' 

. Promissory NOTE.— The payment of a note by a surety is not, as between himself 
and the principal, an extinguishment of the same, and his right of action against 
the principal is upon the note and not on an implied assumpsit. 

3. CASE OVERRULED.— Hoiliman v. Rogers, 6 Tex., 91, overruled. 


AppraL from Cooke. Tried below before the Hon. J. A. Carroll. 

On October 18, 1875, W. T. Thornton sued M. R. Tutt to recover 
ona note dated April 19, 1871, for $450, payable to the order of 
Henry Heckler, and signed by Tutt. Thornton wrote his name 
across the back of the note before its delivery to Heckler; subse- 
quently he paid Heckler the amount of the note, and it was trans- 
ferred tohim. Tutt answered by plea of non est factum, and other 
defenses not material to the disposition of the appeal. Upon the 
trial the execution of the note by Tutt was sufficiently established, 
but appellant insisted that the note had been materially altered, and 
that by reason thereof the appellant was discharged. The alleged 
alteration consisted in a pen-mark drawn through the name of Thorn- 
ton on the back of the note. Verdict and judgment against Tutt 
for $805.22. The error assigned was that the court erred in not 
holding the alteration material and appellant thereby discharged. 


W. O. Davis, for appellant. 


Warts, J. Com. Apr.— To affect the validity of a note, the alter- 
ation complained of must be in some material matter; that is, it 
must be in such particular as would change the form of the obli- 
gation, confuse the evidence, or in some way affect the obligation 
of the parties to the instrument. Read v. Roark, 14 Tex. 
330; Muckleroy v. Bethany, 23 Tex., 163; Daniels on Negotiable 
Instruments, Vol. 2, p. 363, etc. Here the erasing of the name of 
the appellee from the back of the note is claimed to be such an 
alteration as would discharge the appellant. 

_ There is nothing in the record showing when or by whom the pen 
line was drawn through the name. Thornton testifies that he did 
not know when or by whom it was done. 
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In England the doctrine is maintained, that every material altera- 
tion of the instrument, it matters not by whom made, will avoid it. 

Such is not the law in this country; for, as well said by Mr. Dan- 
iels, “the term ‘alteration’ in this country is understood to signify 
a material change in the contract by a party thereto, and no spolia- 
tion will avoid a bill or note (being the act of a stranger), unless it 
be so great as to render the words unintelligible or uncertain, in 
which case it is regarded as a virtual destruction of it.’ Daniels on 
Negotiable Instruments, p. 349. 

There is no necessity of applying that doctrine to this case. The 
note was executed by Tutt, payable to Heckler; at the time of in- 
ception and before delivery, Thornton wrote his name across the 
back of it, assuming thereby the obligation as surety for Tutt, as 
shown by the evidence. Subsequently Thornton paid to Heckler 
the amount of the note, and the latter transferred it to him. The 
note found in the record (which is the original) shows that a pen 
line had been drawn through Thornton’s name. Now, accepting 
this as an erasure, wherein does it increase, diminish, or in any way 
whatever affect Tutt’s obligation? He was the principal upon the 
note; the primary obligation to pay it was upon him; and that 
obligation was in no way increased or diminished or otherwise af- 
fected by reason of Thornton’s being surety upon the note. His 
obligation to pay it is just the same whether Thornton’s name was 
or was not upon the back of the instrument. From this conclusion 
it follows that the alteration complained of was not material as be- 
tween the parties to this suit. 

However, if we were to follow the case of Holliman vw. Rogers, 
6 Tex., 91, the judgment of the court below would have to be re- 
versed and the case dismissed, on the ground that when Thornton, 
as surety, paid to Heckler the amount of the note, it was thereby 
extinguished, and he could not maintain an action upon the same. 
That case, in the judgment of a majority of the commission, is not 
in harmony with the decision in the case of Sublett v. McKinney, 
19 Tex., 438, where it is in effect held that the payment of a note 
by a surety, as between him and the principal, is not an extinguish- 
ment of the same, and his right of action against the principai 
would be upon the note, and not upon the implied assumpsit. 

A majority of the commission concur in the doctrine announced 
in the latter case, and are of the opinion the judgment ought to be 
affirmed. 

AFVIRMED. 

[Opinion delivered May 9, 1882.] 
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Mary E. Branven er at, v. Joun E. Gosr Er AL. 


(Case No. 4503.) 


1. SEPARATE PROPERTY OF WIFE—COMMUNITY PROPERTY.— The interest result- 


ing from a loan of the wife’s money is not protected by statute as the separate 
property of the wife against liability for the husband's debts. 


2. Same— Levy — INsunction.— To satisfy an execution against the husband, a levy 


was made on land conveyed to the wife during coverture in consideration of money 
paid, two-thirds of which was the separate property of the wife, and one-third 
was interest accumulated from a loan of her separate means. Held, 

(1) That an undivided interest of one-third of the land was community prop- 
erty, and subject to execution and sale to satisfy the debt of the husband. 

(2) It is not necessary to procure a partition of land owned by tenants in com- 
mon in order to subject the interest of one or more of them to sale under execution. 

(3) The schedule of the wife’s separate estate having been filed for record, and 
which embraced the land, before the levy, a levy upon the entire tract to satisfy 
the husband's debt afforded no ground for injunction. 


3. AGREED CASE.— See opinion commending the practice of presenting a cause for 


hearing as an agreed case. 


Arreat from Lamar. Tried below before the Ion. R. R. Gaines. 
The following presents the case as agreed upon by counsel: 

“This suit was instituted on the 22d of June, 1880, in the district 
court of Lamar county, by Mary P. Braden, joined by her husband, 


S. Braden, against John A. Gose, sheriff of Lamar county, E. D. 
Scales, who resided in Lamar county, Texas, and one N. Van Beil, 


who resided in the city of New York, to enjoin the sale of sixty. 
eight acres of land situate in Lamar county, Texas, levied upon by 
the said John A. Gose, sheriff, on the 14th day of June, 1880, by 


virtue of an execution issued out of the county court of Lamar 





county, upon a judgment in favor of E. D. Se: les, for the use of 
Van Beil, against the said 8. Braden and one O. H. Hall, rendered 
on the 28th day of January, 1880. The plaintiffs claiming that the 
land was the separate property of the said Mary P. Braden, and 
purchased with her separate money on the 24th day of January, 
1880, was not liable for the debts of her husband, 8. Braden, and 
that a sale of the same under execution would cast a cloud upon her 
title. The injunction was granted as prayed for in the petition, by 
the Hon. R. R. Gaines, judge of the sixth judicial district. 

“Tt is agreed that the defendant Scales, for the use of Van Beil, 
had a valid judgment against the plaintiff S. Braden (the husband 
of plaintiff Mary P. Braden) and O. I. Hall, rendered in the county 
court of Lamar county on the 28th day of January, 1880; that a 
valid execution issued on said judgment and was levied on the said 
eixty-eight acres of land on the 14th day of June, 1880, by John A. 
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Gose, sheriff of Lamar county, and that the said sheriff had adver- 
tised tosell the land. It is agreed that the said land was purchased 
by the said Mary A. Braden on the 24th of January, A. D. 1880; 
that she paid $1,200 for said land, and the deed was made to her 
and purported to be in consideration of $1,200; that $800 of the 
consideration paid for said land was a gift to the said Mary P. 
Braden from her brother-in-law, J. L. Garrett, given to her after 
her marriage, but several years before the purchase of the land, as her 
separate means; that the balance of the consideration paid for said 
land was the accumulated interest on said $800, which had been 
loaned by said Mary P. Braden from year to year; that no other 
consideration went into the land except the original gift and the in- 
terest arising therefrom. It is agreed that the ‘said Mary P. Braden 
filed, and had recorded in accordance with law in Lamar county, 
Texas, a schedule of her separate property, showing the said sixty- 
eight acres of land as her separate property ; that said schedule was 
on record at the time the execution was levied on the land, but not 
filed for record at date of judgment; but it is agreed that defend- 
ants had no judgment lien on the land. The date of the note on 


which defendants’ judgment was rendered is July 28, 1877. Upon 
the above state of facts this court held that one-third of the sixty- 
eight acres of land was community property of plaintiff Mary P. 
Br raden and S. Braden, and liable for defendants’ execution, and 
dissolved the injunction.” 

(Signed by attorneys of record and approved by the presiding judge.) 


Dudley & McDonald, for appellants. 

I. Money acquired by the wife after marriage by gift from her rel- 
ative is the separate property of the wife; and if the husband takes 
no control of the money thus acquired, and the wife puts the same 
at interest in her own name from year to year for several years, and 
collects the interest thereon, it being the intention of the husband 
that the interest arising from the money so acquired and loaned out 
by the wife should be and remain the separate property of the wife, 
the original gift, as well as the accumulated interest thereon, is the 
separate money of the wife, and property purchased therewith in 
the name of the wife belongs to the separate estate of the wife, and 
is not liable to the debts of the husband. Const. of Texas, art. 
XVI, sec. 15; Hall v. Hall, 52 Tex., 294; Story v. Marshall, 24 Tex., 
305; Merrett v. Lyon, 3 Barb. (N. Y.), 110; George v. Ranson, 15 
Cal., 323; Kraemer v. Kraemer, 52 Cal., 302; Hart v. Robertson, 21 
Cal., 346; Ramsdell v. Fuller, 28 Cal., 37. 
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Ii. Where the husband takes no control over the separate money 
of the wife, but permits the wife to lend the same for a series of 
years, and afterwards to invest the principal and interest in land 
and take a deed to the same in her own name and schedule the same 
as her separate property, the law will presume as between husband 
and wife and those not claiming as innocent purchasers, that the 
husband intended that the interest arising from the separate money 
of the wife or property purchased therewith should be the separate 
estate of the wife. Parker v. Nolan, 37 Tex., 85; Higgins v. John- 
son, 20 Tex., 389; Story v. Marshall, 24 Tex., 305; Smith v. Boquet, 
27 Tex., 507. 

III. If there was any interest in the land belonging to the com- 
munity estate of Mary P. and S. Braden, it was a mere equity, and not 
such an interest as is subject to sale under execution. Hendricks ~. 
Snediker, 30 Tex., 306; Daugherty v. Cox, 13 Tex., 212; Edwards 
and Elmer and Breem v. Norton, 5 Tex. Law Jour., 117; Freeman on 
Executions, secs. 187, 188; Perry on Trusts, secs. 132, 133. 

IV. The court should have perpetuated the injunction according 
to its own finding as to two-thirds of the land in controversy, and 
adjudged the cost against the defendants. R. S., art. 2874. 

V. Injunction is the proper remedy for a married woman to pre- 
vent the sale of her separate property taken under execution for 
her husband’s debts. Whitman v. Willis, 51 Tex., 428; Baxter v. 
Dear, 24 Tex., 21; Stoddart v. McMahan, 35 Tex., 299; Freeman on 
Executions, secs. 438, 439. 


E. D. Scales and J. P. Graham, for appellees. 


Srayton, Associate Justice.— This action was brought by the ap- 
pellants to enjoin the sale of sixty-eight acres of land which had 
been levied upon by the appellee, John A. Gose, as sheriff of Lamar 
county, to satisfy an execution in his hands in favor of E. D. Scales, 
for the use of Van Beil, issued upon a judgment against Sarge Bra- 
den, who is the husband of Mary P. Braden, who claimed the prop- 
erty in her own separate right. 

The judgment in favor of Scales was rendered on the 28th day of 
January, 1880, upon a note executed on the 28th day of July, 1877. 

The land in controversy was purchased and deed taken in the 
name of Mary P. Braden on the 24th day of January, 1880, and was 
paid for with $800 which a relative of hers had given to her after 
her marriage, and by $400, which was interest that had accrued 
upon the $800, the same having been loaned at interest from the 
time it was given to the wife. 
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The judgment against the husband had never been registered, so 
as to give a lien upon the property, and the land had been sched- 
uled by Mary P. Braden as her separate property before the execu- 
tion was levied, but not before the rendition of the judgment oe 
which the execution issued. 

The cause was tried by the court without a jury, and judgment 
was rendered dismissing the bill, and adjudging costs against the 
appellants; the court finding that one-third of the property was 
2ommunity property, and subject to sale under the execution, and 
that the remaining two-thirds was the separate property of Mrs. 
Braden. 

The first assignment of error raises the question as to whether or 
not the property was the separate property of Mrs. Braden. 

It does not appear whether the mon&y which was given to Mrs. 
Braden after her marriage was given to ‘her before the adoption of 
the present constitution or not, vand it therefore becomes unimpor- 
tant to inquire whether, under section 14, art. XII of the former 
constitution, interest upon money, the separate property of the wife, 
could be protected as increase of the principal fund or not. 

The present constitution provides that “ All property, both real 
and personal, of the wife, owned or claimed by her before mar- 
riage, and that acquired afterwards by gift, devise or descent, shall 
be her separate property,” etc. Oonstitution, sec. 15, art. XVI. 

The statute in force in this state since the 13th of March, 1848, 
upon this subject is as follows: “ All property, both real and per- 
sonal, of the wife, owned or claimed by her before marriage, and 
that acquired afterwards by gift, devise or descent, as also the in- 
crease of all lands or slaves thus acquired, shall be the separate 
property of the wife,” etc. Pasch. Dig., 4641. 

The same provision is found in the Revised Statutes, except that 
the increase of slaves, they having been emancipated, is omitted. 
R. S., art. 2851. 

If, under any construction, interest upon money could in a legal 
sense be called the increase of the principal fund, under the law in 
force it would not be protected, for it is only the increase of land, 
the separate property, which the law declares shall be a part of the 
separate estate of the wife, and this, by the settled rule of construc- 
tion, would not include the increase of personal property ; besides, 
the statute provides that all property acquired by either husband or 
wife during the marriage, except that which is acquired by gift, 
devise or descent, shall be deemed the common property of the hus- 
hand and wife. Pasch. Dig., 4642; R. S., 2852. 
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The $400 accrued interest which went into the purchase of the 
land was not acquired by gift, devise-or descent, but is simply an 
accumulation from that which was so acquired, and to which the 
character of the principal fund under the statute cannot attach. 

In the case of Hall v. Hall, 52 Tex., it was held that the interest 
due on the note made to the wife by the husband was her separate 
property ; but this was upon the ground that the husband's contract 
made it so. The fact that Mrs. Braden included the land in the 
schedule of her separate property which she caused to be recorded, 
cannot make it her separate property, if it was not so in fact, for 
the only object of such registration is to give notice of what is sep- 
arate property, and it cannot in any respect change the character 
of property. 

To the extent that the interest on the money, the separate property 
of the wife, went to pay for the land, the same became community 
property, and was subject to sale under the execution against the 
husband. Claiborne v. Tanney, 18 Tex., 78; Zorn v. Tarver, 45 Tex., 
520. 

Two-thirds of the money paid for the land in controversy being 
the separate property of the wife, the land in that proportion was 
her separate estate; and the remaining one-third of the purchase 
money belonging to the community, the other third of the land was 
community property, and the court did not err in so holding. It 
did not rest upon the execution creditor to establish that the husband 
was insolvent, in order to entitle him to sell the interest of the com- 
munity in the land in satisfaction of his debt; his debt accrued in 
1877, and the husband, to the prejudice of a creditor, could not have 
given the community money which went to pay for the land to his 
wife. As no lien attached to the land until the levy of the execu- 
tion, the property then being registered as her separate property, 
she would not have been precluded from showing that her husband 

gave to her the $400 which was community property, if such was 
the fact, and that at the time of such gift the husband had left in 
his hands ample property subject to execution to pay all his debts. 
Such a state of facts would have protected the wife; but no such 
facts appear in the record; if they existed, it was incumbent upon 
the appellant to plead and prove them. 

It is claimed that the court erred in dissolving the injunction, dis- 
missing the cause and adjudging costs against the appellants. 

Under the past decisions of this court, it must be held that there 
was no sufficient ground shown for injunction. Carlin v. Hudson, 
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12 Tex., 202; Whitman v. Willis, 51 Tex., 427; Zorn v. Tarver, 45 
Tex., 519. 

The only interest in the land levied upon was that of the husband. 
This would only have embraced his separate estate or a community 
estate in the land, and nothing more could have passed by a sale 
under the levy, and ne irreparable injury to the wife or her separate 
estate could have resulted fromthe sale. The schedule of the wife’s 
separate estate having been recorded prior to a levy upon the land, 
and the same being embraced therein, no one purchasing at a sale 
under the execution could have claimed to be a purchaser without 
notice of the claim of the wife; and her rights, in case a purchaser 
under the execution had attempted to get possession of the land, 
would have been as fully protected in an action at law as by the in- 
stitution of the suit for injunction; and besides, the judgment of 
the court, in effect, as between the parties to this suit, settles the 
rights and respective interests of the parties. 

The interest of the community in the land was not such an uncertain 
interest as would not be subject to execution; one-third of the pur- 
chase money therefor having been paid with community funds, an 
undivided one-third of the land was community property and subject 
to sale; and it has never been held in this state that it was neces- 
sary to cause land, held by different persons in undivided but fixed 
parts, to be partitioned before the interest of one or more tenants in 
common therein could be subjected to sale under execution. There 
being no ground for injunction, it was not error in the court to ad- 
judge all the costs against the appellants. 

This cause comes before the court as an agreed case, exhibiting in 
narrow compass and in clear terms the points to be decided, and the 
briefs of counsel present in like manner the issues in the case and 
authorities relied upon, and we deem it proper in this cause to com- 
mend this method of presenting causes when practicable. 

There being no error in the judgment of the court below, the same 
is affirmed. 

AFFIRMED. 


[Opinion delivered April 25, 1882.] 
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J. E. Jones er au. v. OcravrA Pyron Er AL. 
(Case No. 4315.) 


. Bankruptcy.— Title to land owned by the bankrupt at the time of the adjudica- 
tion of bankruptcy against him passes to the assignee for the purposes of the 
trust, though not scheduled, as effectually as though it had been. 

2. Same.— Land thus owned, and not scheduled as part of the bankrupi's estate, if 
not disposed of by the assignee in bankruptcy, remains after the termination of 
proceedings in bankruptcy the property of the bankrupt or of his heirs. 

. Same.— The mere omission to schedule such property constitutes no ground either 
in law or equity for denying to the heirs of the bankrupt the benefit of their title 
on the termination of proceedings in bankruptcy, as against parties who show no 
other ground of attack than the failure to schedule it. 


Arprat from Collin. Tried below before the Hon. Joseph Bledsoe. 
Action of trespass to try title instituted in the district court of 
Collin county, brought on the 4th day of March, A. D. 1880, by 
Octavia ©. Pyron, Ella Pyron, Charles Pyron, and a number of 
others, to recover title and possession of seven hundred and _ thirty- 


eight acres in the Sylvester Williams survey. Plaintiffs filed 
amended original petition on the 18th day of March, A. D. 1880. 
To this petition defendants, on the 2d day of June, A. D. 1880, 
filed their plea of not guilty, and afterwards, by leave of the court, 
on the i2th day of Januar v, A. D. 1881, filed their amended origi- 
nal answer, in which, in addition to the plea of not guilty and a, 
general denial, they alleged that plaintiffs claimed the land as heirs 
at law of Charles L. Pyron, deceased; that if Charles L. Pyron 
ever owned the land, he acquired title to the same long prior to the 
year A. D. 1867, and that Pyron, on the day of , A. D. 
1868, filed his petition in the district court of the United States for 
the western district of Texas, at Austin, praying to be adjudged a 
bankrupt under an act of congress entitled “ An act to establish a 
uniform system of bankruptcy throughout the United States,” ap- 
proved March 2 2, A. D. 1867; that there was attached to said peti- 
tion, schedules of the debts and names and residences of the creditors 
of Pyron, together with a schedule of all the property owned in any 
manner by him, and that the schedule was verified by the affidavit 
of Pyron, as was required by the act of congress; that the debts of 
Pyron exceeded the sum of $20,000, while his property did not ex- 
ceed in value the sum of $1,000, and that the land sued for was not 
described or mentioned in any of Pyron’s schedules. That after- 
wards, on the day of , A. D. 1868, Pyron was adjudged a 
bankrupt by said court, and all of his property transferred by the 
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register to one P. De Cordova as his assignee. That afterwards, on 
the day of , A. D. 1869, Pyron filed his petition in said 
court, in which he represented that he had surrendered all of his 
property of every character, and performed all things required of 
him, and prayed to be discharged from all of his debts and liabilities, 
all of which was verified by his affidavit. That the court after- 
wards, on the day of , A. D. 1869, granted Pyron his dis- 
charge as prayed for. Defendants further answered, that, if Pyron 
had ever owned the land, the title thereto had in some legal manner 
passed out of him prior to the bankruptcy proceedings, and pleaded 
the same as an outstanding title; that if in fact the title was in said 
Pyron at the date of bankruptcy proceedings, his representations to 
the bankrupt court, by means of which he procured his discharge 
from his debts, was such a gross fraud upon the law and the court, 
that his heirs were precluded thereby from recovering the land, with- 
out showing that the failure of their ancestor to insert the same in 
his schedules was a mistake. Defendants further pleaded that they 
purchased the land in good faith, and paid the purchase money there- 
for long before they had ever heard of plaintiffs’ claim. That at 
the time of their purchase there was recorded on the record of deeds 
of Collin county, a deed to said land from Charles L. Pyron to 
A. P. Thompson, dated August 6, A. D. 1867, a deed from Thomp- 
son to J. R. Connor, and a deed from said Connor to Octavia C. 
Pyron and D. W. Heard, from whom defendants purchased. 

The cause was tried on the 13th day of January, A. D. 1881, 
and resulted in a verdict and judgment in favor of plaintiffs for the 
land and costs of suit, and that defendants were purchasers in good 
faith and entitled to pay for their improvements. 














Richard Maltbie, for appellants. 

I. The declarations of Charles L. Pyron, made under oath in the 
bankruptcy proceedings, tended to prove that he did not own the 
land in controversy at the time of his death. 1 Phil. Ev., p. 378, 
near bottom; id., p. 453, and note middle of p. 461; Hill and Cowan 
and Edwards’ Notes; 1 Greenl. Ev., p. 240, sec. 210, and note 3; 
id., p. 111, sec. 97; Houston v. McClung, 8 W. Va., 135, and U. S. D., 
New Series, Vol. 7, p. 325, sec. 150; Fulton ». Gracy, 15 Gratt. 
(Va.), 314, and U. 8. D., Vol. 5, p. 762, sec. 5708; Hunt v. Horan, 
56 N. H., 87. 

II. In the action of trespass to try title, all evidence tending to 
raise a presumption that the title under which plaintiff claims is ex- 
tinct is admissible for a defendant in possession. Tyler on Eject- 
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ment and Adverse Enjoyment, p. 564, and also the above au- 
thorities. 

III. Parties who make representations in a court of justice, by 
reason of which such court is induced to adopt a particular course 
of proceeding, will not be heard to deny the truth of such repre- 
sentations, unless shown to have been a clear and innocent mistake. 
1 Phil. Ev., p. 371; id., p. 453, and note middle of p. 461; 1 
Greenl. Ev., p. 240, sec. 210. 

IV. Public policy forbids that a court of justice should lend its 
aid to a person to recover property which such person had withheld 
from his creditors by reason of a fraud practiced upon the courts of 
the country. R.S. of U.S., sees. 5016, 5017, 5113, 5114, 5132. 

V. The bankrupt proceedings are an estoppel of record, and 
without explanation preclude plaintiffs from maintaining their suit. 

VI. An official record is always admissible in evidence, and with- 
out explanation is conclusive. 2 Parsons on Contracts, pp. 788, 789; 
Gardner v. Bean, 124 Mass., and U. 8. D., Vol. 10, New Series, 
pp. 274, 275, sec. 2; Deadrick e¢ al. v. Armour, 10 Humph., 588, and 
especially p. 598. 


Govtp, Curer Justice.— The widow and heirs of Charles L. Pyron 
sued to recover seven hundred and thirty-eight acres of land, and 
the evidence adduced by them was sufficient to show title in said 
Pyron, through a deed dated in 1844, and to support the judgment 
recovered by plaintiffs. That judgment must stand, unless the 
court erred in excluding evidence of certain proceedings in bank- 
ruptcy, showing that in 1868, Pyron, on his own petition, was ad- 
judged a bankrupt; that this seven hundred and thirty-eight acres 
of land was not scheduled by him as part of his property; that 
he scheduled an indebtedness of $20,000, whilst his list of property 
was of small value. These proceedings also showed the discharge 
of Pyron in 1869, and that his schedules and his application for dis- 
charge were verified by his affidavit. The defendants adduced no 
evidence of title in themselves, but relied on these proceedings as 
estopping the heirs of Pyron from claiming that he owned said land 
at the time of his bankruptcy, or at the time of his death, and as 
showing an outstanding title in some person unknown. 

The omission of the land in the list of the bankrupt’s property is 
not alleged or shown to have misled the defendants or those under 
whom they claim to their injury. Whether the omission was inten- 
tional, for the purpose of defrauding his creditors, or was caused by 
forgetfulness or inadvertence, or by the fact that Pyron had parted 
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with his interest, it is not perceived how it could equitably estop 
him or his heirs from claiming the land, unless as against some one 
who was deceived by the omission and induced thereby to purchase 
from some other claimant. Clearly the elements of an equitable 
estoppel are wanting. 

So, also, of an estoppel by record or by deed. The schedule was 
not an adjudication of the title, nor was it a deed or conveyance; 
nor was the title in any way dependent on it. Moreover the de 
fendants in no way connect themselves with the bankruptcy pro- 
ceedings. Stuvens v. Earles, 25 Mich., 41, is a case much in point. 
In that case it was held that the heirs were not estopped by the 
omission of the bankrupt ancestor to schedule a tract of land. It 
was also held, that, on the termination of the proceedings in bank- 
ruptcy, all property undisposed of reverts to the bankrupt or his 
estate. The assignment is regarded as a trust or a power for a 
specific purpose, and when that purpose is fulfilled it is held that 
the power or the trust estate terminates. “The title,” it is said, 
“must be somewhere, and under the circumstances it is necessary 
to regard it as in the only party interested.” 

To the like effect on this latter point is the case of Conner »v. 
Southern Express Co., 42 Ga., 38. Referring to a claim in suit 
where the plaintiff, pending the suit, had passed through bank- 
ruptcy, and the bankruptcy proceedings being slow, sought to carry 
on the suit, the court say: “We must conclude that for some 
proper reason the title to this claim has reverted to the bankrupt. 
Prima facie that is true, because the assignee has not undertaken 
to control it. . . . The presumption is that the judgment of the 
bankrupt court discharging the bankrupt and the assignee closes 
up the business.” 

Appellant cites the case of Deadrick v. Armour, 11 Humph., 588, 
where a different opinion as to the effect of the omission to 
schedule is expressed. A bankrupt, entitled in right of his wife to 
a share ot an estate, had failed to schedule his claim, and the 
question of the effect of this failure on his rights came up after his 
wife’s death in a suit by other claimants of the estate for partition. 
The failure of the assignee to sue is treated as an abandonment 
by him, but not as conferring any rights on the bankrupt. Of him 
it is said: “He is repelled and estopped by the assignment.” No 
, authority is cited, and no attempt is made to show on principle how 
the bankrupt was estopped. The case of Stuvens v. Earles appears 
to have been carefully considered, and seems to us founded on cor- 
rect principle, and to be the better authority. 




















JonrEs v. Pyron. 





Opinion of the court. 





The position is also taken that the evidence was admissible as 
tending to show that Pyron did not own the land at the time of 
his death. It is enough to say that the evidence was in itself 
wholly insufficient to establish that Pyron did not own the land at 
his death, and there was no proffer to connect it with other evi- 
dence on that point. Had it been admitted in the absence of other 
evidence, a verdict for the defendants would not have been allowed 
to stand. The exclusion under the circumstances was not erroneous, 
and even if it were, the error operates no injury. Had the defend- 
ants undertaken to establish the genuineness of the deed from 
Pyron to Thompson, which they had pleaded, and the genuineness 
of which had been denied under oath, the question of the admissi- 
bility of the evidence, and of the effect of its exclusion, would have 
been very different. 

The suggestion that public policy forbids a court of justice from 
permitting the recovery by the bankrupt or his heirs of property 
which he failed to schedule, seems founded on a question asked by 
Lord Tenterden during the argument of Nichols ». Downes, 4 Carr. 
& Payne, 330 (19 E. C. L., 539). The decision, however, was 
merely that the schedule was admissible evidence to defeat the col- 
lection of a debt which the insolvent was seeking to recover, and, in 
connection with other proof, might be sufficient. Aside from this, 
the present case is distinguishable from that, as involving the title to 
land. The policy of the law protects the title to land by surround- 
ing it with greater safeguards than are thrown around personal 
property or the mere ownership of a debt. The legal title to land 
should command the protection of the law, unless it be proved that, 
on settled principles of law or equity, the right must be denied. 

Our conclusion is, that the title of Pyron, notwithstanding the 
failure to schedule the land, passed to the assignee as effectually, for 
the purposes of his trust, as did the title to any other property of the 
bankrupt; that the land not having been disposed of by the as- 
signee, the title thereto, after the termination of the bankruptcy 
proceedings, remained in Pyron or his heirs; and that the mere 
fact that the land was not scheduled constituted no valid ground, 
either at law or in equity, for denying to these heirs the benefit of 
their title as against parties who fail to show any other ground of 
defense. 


The judgment is affirmed. 
AFFIRMED. 


[Opinion delivered April 25, 1882.] 
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Tue T. & P. Ry Co. v. Mary A. Durrerr er at. 
(Case No. 4519.) 


1. EasEmENT.— A perpetual easement in land, or a qualified determinable fee, liable to 
be divested only if the estate should be used for other purposes than those con- 
templated by the conveyance, can only be created by deed or grant. 

2. Same — CONVEYANCE OF WIFE'S SEPARATE ESTATE.— The conveyance of a per- 
petual easement in land, the separate property of the wife, cannot be made by 
the husband alone, under his general power to manage the wife's estate. It can 
only be made in the manner pointed out by the statute fur conveying the wife's 
separate estate. : 

3. INNOCENT PURCHASER.— When upon the face of a deed by the husband, in which 
the wife does not join, purporting to convey a perpetual easement in land which 
is her separate property, it appears that the deed was made without consideration, 
the party claiming the easement cannot, as against the wife, defend as an innocent 
purchaser without notice — there being no evidence that the conveyance from the 
husband induced the expenditure of money in furtherance of the easement. 

4, EVIDENCE OF SEPARATE PROPERTY RIGHTS.— Parol evidence is admissible to 
show an understanding between the husband and wife, that real estate conveyed 
to her during coverture should be her separate property. 

5. Damaces.— When, in an action for damages, the general statement of the matters 
from which the alleged injury results is sufficiently specific, all things which are 
the natural result of the act made the basis for damages, can properly be proved. 


Arrrat from Dallas. Tried below before the Hon. George N. 
Aldridge. 

September 22, 1877, Mary A. Durrett filed her petition, joined by 
her husband, John A. Durrett, in the district court of Dallas county, 
against the Texas & Pacific Railway Company, alleging that on 
the 1st of December, 1872, she was the owner and in possession of: a 
tract of land in that county, containing one hundred and seventy 
and four-ninths acres, described by metes and bounds, and that at 
that date the defendant took forcible possession of the land for a 
road-bed, and constructed its road across it so as to take and 
hold for its right of way six and six-tenths acres, described by 
metes and bounds; that the tract of land was plaintiff’s home- 
stead; that the road crossed her farm in such a way as to cut it into 
two sections, both in “ bad shape,” and neither large enough for a 
farm disconnected from the other; that by reason of said wrongful 
acts plaintiff was damaged $2,500; that is, $264 for the taking of 
the land embraced by the right of way, and $2,236 by reason of the 
other causes. 

March 22, 1879, defendant filed amended original answer, consist- 
ing of: 

First. A general demurrer. 
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Second. Plea of not guilty. 

Third. That prior to its occupation of the land, the defendant 
on the 23d of October, 1872, procured from J. A. Durrett, the hus- 
band of Mary A. Durrett, a license and grant of right of way for 
that purpose; he, the said J. A. Durrett, executing and delivering to 
defendant a grant or deed for such right of way. 

Fourth. That the land was community property of plaintiffs, and 
defendant built its road over it at great cost, to wit, $6,000, on the 
faith of the deed, and within the knowledge and without any ob- 
jection from either of plaintiffs. To this plea the court sustained a 
demurrer. 

Fifth. The statute of limitations of two years. 

There was a trial, and verdict in favor of plaintiffs for $447.50. 

The deed for the land in controversy was made to plaintiff, Mary 
A. Durrett, as grantee, after her marriage to her co-plaintiff, and 
there was no recital on its face to show either that the consideration 
of the deed was the separate property of the wife, or that it was 
intended to make the land the wife’s separate property; and there 
was no allegation in the pleadings of plaintiff that the railroad 
company had any notice that the consideration given for the land 
was the separate property of the wife. 

The court refused a charge, asked by defendant, to the effect that 
if the title deed to plaintiffs for the land in controversy was made 
during their marriage, to the wife, without anything on its face to 
show that the land was, or was intended to be, the wife’s separate 
property, the presumption would be that it was community property, 
and as such the husband alone could convey the right of way over 
it for a railroad. 


Wellborn, Leake & Henry, for appellant. 

I. The owner may consent, without compensation, for a railroad 
to have a right of way over his land. 

II. The court erred in permitting plaintiffs to testify as to the 
understanding between themselves that the land in controversy 
should be and was the separate property of the wife, Mary A. Dur- 
rett; because parol evidence of such a character, under the plead- 
ings, was incompetent to show that the land was the separate 
property of the wife as against the defendant, which had pleaded a 
grant of right of way from the husband. The recorded deed to the 
wife of the land showed, on its face, that it was the community 
property of plaintiffs. 

III. The court erred in allowing plaintiff’s witness Pierson to esti- 
Vou. LVII—4 











































































50 Tue T. & P. R’y Co. v. Durrerr. [Austin Term, 





Opinion of the court. 





mate damages arising from inconvenience in crossing the railroad 
track, because that element of damage was not pleaded. 

IV. The husband may grant a right of way over community land 
without the consent of the wife, notwithstanding it is their home- 
stead, if the use of the grant does not substantially defeat the home- 
stead right. R. §., art. 2852; Const. of Texas, art. XVI, sec. 50; 
Mill’s Eminent Domain, sec. 71; 38 Iowa, 182. 

V. The husband alone can convey community property. All 
property purchased during the marriage is presumed to belong to 
the community. If there is nothing on the face of the deed to show 
it is the separate property of one of the spouses, this becomes a con- 
clusive presumption in favor of a purchaser for a valuable consider- 
ation, without notice of facts making it separate property. 

VI. A valuable consideration may be either money or some other 
valuable thing paid by the railroad company, or something done or 
expended by it, as a result of making use of the right of way in 
pursuance of the grant, which would cause it loss if not adhered to. 
R. S., art. 2852; 27 Tex., 457; James v. Fulcrod, 5 Tex., 520; 52 
Tex., 109; 49 Tex., 215; Bason v. Hughart, 2 Tex., 478. 


W. L. Williams and H. Barksdale, for appelice. 


Stayton, Assocrare Justice.— The question whether the land 
which was appropriated by the appellant for its road-bed and way 
was the separate property of Mrs. Durrett, or the community prop- 
erty of herself and husband, was fairly submitted to the jury by 
the charge of the court, and their verdict involves a finding that 
the land over which the appellants constructed their road was the 
separate property of Mrs. Durrett; hence it becomes unnecessary to 
consider so much of the assignments of error as are based upon the 
theory that the land was the community property of Mrs. Durrett 
and her husband. The record exhibits proof amply sufficient to 
establish that the property was owned by Mrs. Durrett in her own 
separate right. 

The appellants, after they had laid off their road across the land 
claimed by Mrs. Durrett, obtained from her husband, by a writing 
which she never signed, and contrary to her wish, an instrument 
which in terms purported to convey to the appellant the right of 
way over the land, which, so far as necessary now to be considered, 
was as follows: “Know all men by these presents, that I, John 
Durrett, in consideration of the sum of one dollar to me paid by 
the Texas & Pacific Railway Company, the receipt of which is 
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hereby acknowledged, do hereby bargain, sell, grant and convey 
unto said company the right of way through and over eur present 
survey of my land situated in said county, embracing fifty feet on 
each side of the track of said road, together with the use of the 
wood, timber, water, etc., pertaining to the land so granted and con- 
veyed, to have and to hold the same for the uses and purposes afore- 
said unto said company and its successors forever,” etc. It is claimed 
that under this agreement, made by the husband, the company ac 
quired the rights which the husband undertook to convey thereby, 
even though the land was the separate property of the wife. 

The statutes in force at the time the agreement between the hus- 
band and the appellant was made provided, as do those now in 
force, that the husband and wife should join in the conveyance of 
real estate the separate property of the wife (Pasch. Dig., 1003; 
R. S., 559); and provide how the acknowledgment to an instrument 
to convey her separate estate must be made, Pasch. Dig., 1003; 
R. 8., 4810, 4518. Conveyances of such property not made in the 
manner prescribed by the statute are invalid. Berry v. Donley, 26 
Tex., 737; Smith wv. Elliott, 39 Tex., 201; Fitzgerald v. Turner, 43 
Tex., 79. So far have the rights of the wife been protected, that it 
has been held that the husband has no power by his own act even 
to sell personal property which is the separate property of the wife. 
Tucker v. Carr, 39 Tex., 98; 5 Tex., 201; 8 Tex., 180. 

The conveyance from the husband to the company does not de- 
scribe with certainty any particular land, but if we apply the descrip- 
tion, “our present survey of my land situated in said county,” to 
the land owned by Mrs. Durrett, then the inquiry arises, had the 
husband the power to make the conveyance which he did make? 

The grant attempted to be made by the husband in terms purports 
to convey a perpetual easement in the land (Junction R. R. Co. v. 
Ruggles, 7 T Ohio St., 1), or a qualified determinable fee, liable only to 
be divested if the estate is used for parposes other than that con- 
templated by the conveyance. State v. Brown, 3 Dutcher, 13. 

Such a conveyance, if valid, is not revocable. New Jersey, 
Midland R. Co. v. Van Syelkle, 8 Vroom, 496. 

Such a right as the conveyance by the husband purports to con- 
vey, if considered simply as an easement, is an interest in land which 
could only be created by deed or grant. Speaking of easements and 
the method of their creation, Mr. Washburn in his work on Servitudes 
and Easements says: “ Those being interests in land can only be 
acquired by grant, and ordinarily by deed, or what is deemed to be 
equivalent thereto, a parol license being insufficient for the purpose.” 
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Washburn’s Servitudes and Easements, 23, where the authorities 
bearing upon this subject are collated. 

The right attempted to be conveyed is, however, more than an 
easement in the legal acceptation of that term; in addition to grant- 
ing a mere easement, it attempts to give the right to take some- 
thing out of and from the soil, which is known in the books as ¢ 
profit a prendre— a right coupled with a profit. Referring to this 
subject in his work above referred to, p. 11, Mr. Washburn, com- 
menting upon the case of Post v. Pearsall, 22 Wend., 425, says: 
“The distinction seems to be this: if the easement consists in a 
right of profit a prendre, such as taking soil, gravel, minerals, and 
the like, from another’s land, it is so far of the character of an es- 
tate or interest in the land itself, that, if granted to one in 
gross, it is treated as an estate, and may therefore be one for life or 
inheritance.” 

Such being the character of the conveyance under which the ap- 
pellant claims, if valid, it carries with it an interest and estate in 
the separate property of the wife which at no future time can be 
revoked, even after the power of the husband to control and manage 
her separate estate may cease by his death. 

It attempts to give the right, not only for roadway, but also to 
use the wood, timber, water, soil, gravel or stone which may be on 
the land covered by the deed, for such purpose, and at any place, 
and to such extent as to the appellant may seem proper, although 
such use may render the land utterly valueless to the wife. The 
power to make such conveyance exists alone in the owner of the 
soil, and the statutes of this state have vested no such power in a 
husband in reference to lands the separate property of the wife. 
The power of the husband over the separate estate of the wife is 
one of control and management, and not of alienation. “This in- 
vests him with such control and powers as are incident and neces- 
sary to the due exercise. of his authority, but gives him no power 
over matters affecting her right or title to the property, or to per- 
form any act by which such title may be endangered.” McKay v. 
Treadwell, 8 Tex., 180. Hence we are of the opinion that the hus- 
band had no power to make the conveyance relied upon by the 
appellant, and that the same interposes no obstacle to the recovery 
sought by Mrs. Durrett. 

It is urged that, as the deed was made to Mrs. Durrett during covert 
ure, the deed from the husband, in the absence of notice to the ap- 
pellant that the land was the separate property of the wife, must 
be effective. The pleadings of the appellant were not such as to 
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raise the question whether it was a purchaser for a valuable consider- 
ation without notice of the right of Mrs. Durrett; and the court 
did not err in sustaining the exception to the fourth paragraph of 
the answer; for the only material averment there was in that part 
of the answer, was that the property was community property. 
The same averment was contained in the preceding paragraph of 
the answer, of which appellant had the benefit. If, however, the 
answer had set up sufficiently the defense above indicated, it would 
have been unavailing, for upon the face of the deed it must be held 
to have been made by the husband without consideration; and the 
evidence does not show that the appellant, by the conveyance from 
the husband, was induced to build its road over the land, or that it 
was induced to do any other act thereby which it would not have 
done without such conveyance; but upon the contrary, the evidence 
does show that the appellant had staked out its roadway, and that 
its agent declared to the wife the intention there to build the road 
before the conveyance from the husband was taken. At that time 
the wife informed the agent of her unwillingness to have the road 
there constructed. The foregoing applies to the appellant’s 10th, 
11th and 12th assignments of error, and the same need not further 
be considered. 

It is claimed that the court erred in permitting appellee | to prove 
as an element of damage the inconvenience of crossing over the ap- 
pellant’s road, from one part of the tract of land to the other, which 
had been severed by the building of the road, because the same had 
not been specially alleged. This proposition cannot be sustained ; 
for under the general statement of the grounds of injury, the same 
being sufficiently specific under the general claim for damages, all 
things which were the natural result ‘of the act made the basis for 
damages could properly be proved. 

The court did not err in permitting proof as tothe understanding 
between Mrs. Durrett and her husband, at the time the land in con- 
troversy was deeded to her, that the same should be her separate 
property. Higgins v. Johnson, 20 Tex., 389. Besides, the proof 
that the land was purchased with the separate means of the wife 
was full, and the appellants were not in a situation, as before said, 
that would enable them to claim to be innocent purchasers for a 
valuable consideration. 

It is claimed that the damages were excessive, and that the court 
erred in its charge to the jury upon the measure of damages. The 
charge of the court is not perceived to be erroneous, and embodies 
the principles involved in the great current of authority, which now 
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are made a part of the statute law of this state. R. S., 4195, 4196. 
The evidence was conflicting, but there was evidence amply sufli- 
cient to sustain the verdict; at least it is not so clearly excessive as 
to authorize this court to set it aside. It is not necessary in this 
case to pass upon any other question raised by the assignments of 
error, for under the facts of the case they are immaterial. 

The judgment of the district court is affirmed. 

AFFIRMED. 
[Opinion delivered April 28, 1882.] 





E. Hartman v. R. F. Canesercc. 
(Case No. 4593.) 
1. Crerk’s costs.— The issuance without fee of copies of original citations is one of 


the burdens devolving upon a district clerk as incident to his office under existing 
statutes. 


Appeat from Travis. Tried below before the Hon. A. 8. Walker. 
D. W. Doom, for appellant. 
John B. Rector, for appellee. 


Borner, Associate Justice.— This is an agreed case under the 
statute. E. Hallman, appellant, as district clerk, in the case of R. 
F. Campbell v. George Newton, taxed in the bil! of cost the sum of 
seventy-five cents for copy of citation to be served on the defend- 
ant; which item of cost was, on motion to re-tax, stricken out, and 
from that judgment this appeal is taken. The only question in the 
case is this: Are district clerks, under the Revised Statutes, entitled 
to a fee of seventy-five cents for copy of the citation required to be 
served on the defendant? 

The statute in effect provides that the clerk shall issue a citation 
for the defendant, and if there be several residing in different coun- 
ties, one shall issue to each county. R. S., arts. 1213-4. It is 
made the duty of the sheriff to serve the defendant or defendants, 
if within the county, with a true copy of the citation. KR. S&., art. 
1219. The statute does not prescribe by whom this true copy shal! 
be prepared — whether by the clerk or sheriff. 
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It has long been the general practice, under a statute not substan- 
tially different from the one under consideration (Pasch. Dig., arts, 
1430, 1433), for the clerk to prepare the copy of the citation to be 
served by the sheriff on the defendant. This practice, we think, is 
more conducive to the necessary accuracy and dispatch of business 
than if prepared by the sheriff; it being consistent with the general 
duties of the clerk that he prepare all proper process, and with 
those of the sheriff that he execute them as thus prepared and 
delivered to him. 

The statute, however, does not expressly give to either compensa- 
tion for this service, and the sheriff, in the absence of a provision to - 
that effect, would not, more than the clerk, be required to perform it 
gratuitously. Although the statute prescribing the fees for officers 
requires that the fee allowed the county clerks for issuing the 
original citation shall include that of the copy also, and the statute 
in regard to the fees of the district clerks does not contain a similar 
provision (R. §., arts. 2389, 2393), yet we do not feel authorized to 
infer that the legislature thereby intended that the district clerks shall, 
by implication, be allowed fees not expressly provided for. That 
portion of art. 2389 which allows them seventy-five cents for “ each 
writ of citation” refers to those cases in which more than one 
original citation is required to be issued, and not to copies of cita- 
tions. In this connection, however, it is proper to remark that to 
ascertain the duties of the respective officers we should be governed 
by the statute prescribing those duties rather than that in which 
provision is simply made for their compensation, which might or 
might not include all the required duties. In our opinion, under 
the statute, the issuance without fee of copies of the original cita- 
tion is one of the burdens devolving upon district clerks as an inci- 
dent to their office, the relief for which, if any, must be had 
through the legislative and not the judicial departinent. 

There being no error in the judgment below, the same is affirmed. 


AFFIRMED. 
(Opinion delivered May 2, 1882.] 
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Mary M. Crinmpress er At. v. C. Gre. 
(Case No. 3192.) 


1. DisQUALIFICATION OF JUDGE.— Much should be left to the discretion of the judge 
in determining his own disqualification to try a cause; and his decision on that 
question will only be reversed for manifest error. See statement and opinion for 
facts on which the supreme court declined to revise his action. 

2. Lrmrration.— When limitation is pleaded, any disability of the party at whos: 
expense it is sought to be made operative should be pleaded by him, in order that 
it may be established by evidence. 

3. CHARGE OF couRT.— See case for an erroneous charge on the limitation of three 
and five years, held to be manifest error. 


Error from Guadalupe. Tried below before J. F. Miller, Esq., 
special judge. 

Suit filed October 17, 1874, by plaintiffs in error, Mary M. Chil- 
dress, joined by her husband, James Childress, and Elenora Herndon, 
joined by her husband, J. C. Herndon, to recover of defendant in 
error a half interest in a tract of one hundred acres of land in 
Guadalupe county, and for partition. 

December 10, 1874, defendant answered by a general denial, plea 
of the statute of limitations of three years, and further pleaded 
res adjudicata. 

Plaintiffs were the children of Emily C. and Joseph M. Brown, 
both deceased, and claimed one-half of the land as the heirs of their 
mother. Joseph M. and Emily C. Brown left other children, as fel- 
lows: James D. Brown, who died unmarried; Clara C. Brown, who 
married W. T. Hall, and died in 1867, leaving one child, viz., Clara 
C. Hall, a minor; and Emma C. Brown, who afterwards married 
W. T. Hall, and died, leaving two children, both minors, Oscar and 
Walter Hall. These minors were made parties to this suit. July 6, 
1875, plaintiffs amended, alleging a mistake in their former plead- 
ings, and claimed the whole of the land as the heirs of their mother, 
and alleging that it was her separate property, and excepting to 
defendant’s pleas of limitation and res adjudicata. 

July 19, 1875, defendant renewed his pleas of limitation and res 
adjudicata. 

July 23, 1875, defendant further answered that the land in dis- 
pute was paid for by the sale of a negro, the property of Joseph M. 
Brown, under whom defendant claimed; that this negro, with a 
number of others, was conveyed in 1845 by the father and mother 
of Joseph M. Brown to Emily C. Brown, the mother of plaintiffs 
and wife of Joseph M.; and their defense was that these negroes, 
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though conveyed to Emily C., were really intended for Joseph M.; 
that Emily C. held them in trust for him, and that after her death 
he had a right to exchange the negro for the land in dispute, which 
he did, as is admitted in the record. The judgment which was 
thus pleaded in bar was rendered in the district court of Guadalupe 
county in 1860, in a suit brought by J. C. Herndon e a/. (plaintiffs 
in this suit) against Joseph M. Brown (under whom defendant claims 
by mesne conveyances), for the negroes and this tract of land. 
From the papers which were introduced in that cause and were in- 
troduced in this cause by agreement of counsel, it appears that 
Joseph M. Brown, in the former suit, claimed the property as his 
separate property, under the conveyance of 1845. The judgment 
was in his favor, and defendant pleads that judgment in bar of 
plaintiffs in this suit. But in that suit plaintiffs before the trial dis- 
missed as to the land here sued for. 

The presiding judge declined to sit in this case because he had 
been of counsel for a part of the plaintiffs in the former suit; and 
to this action plaintiffs excepted, and the parties chose a special 
judge. It was admitted that the title to the land was perfect down 
to A. Swift, who conveyed it to Emily C. Brown, and that the con- 
sideration paid to Swift by her was one of the negroes conveyed to 
her by James W. and Margaret Brown, the parents of Joseph M. 

sy agreement, defendant was permitted to introduce the depositions 
of Margaret Brown, the mother, and of Wm. M. Brown, a brother 
of Joseph M. Brown, to show what was the real purpose of the 
conveyance of the negroes to Emily C. Brown; defendant contend- 
ing that the conveyance was to her in trast for Joseph M. 

The cause was tried before a jury December 10, 1875, and verdict 
and judgment were for defendant. The depositions above referred 
to were taken and read in the former suit. 


John Ireland, for plaintiffs in error. 


W. E. Goodrich, for defendant in error. 





Derangy, J. Com. Arr.— The charge of the court is too long to 
be copied into this opinion. It presents to the jury every phase of 
the case as it appearsin the pleading and evidence. The assignments 
of error, nine in number, relate mainly to the charge of the court, 
and point out very clearly several parts of it which appellants re- 
gard as erroneous. The first assignment, however, relates to the 
action of the presiding judge in declining to sit in the case. We 
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do not think this assignment well taken. The judge had been of 
counsel for some of these plaintiffs (or for parties whose interest some 
of these plaintiffs now claim) ina former suit, so nearly allied to the 
present one, that the defendant in this suit had pleaded the judg- 
ment in the former in bar of the prosecution of the present suit. 
The parties to the two suits are practically the same; for the plaint- 
iffs in this suit must be considered as representing the rights of their 
co-plaintiffs in the former suit, who have died since it was deter- 
mined; and the defendant must be regarded as standing in the 
place of Joseph M. Brown, the defendant in the former suit. And as 
to the causes of action in the two cases, the only circumstance which 
prevents them from being absolutely the same is, that plaintiffs in 
the former suit dismissed as to this piece of property, and urged 
their contest about the remainder, which was claimed on the one 
side and held on the other by precisely the same right. So far as 
the decision of the judge is concerned, in holding himself disquali- 
fied, we think something at least should be left to his discretion, 
and that the supreme court would not be inclined to revise his action 
unless there was manifest error. Yet we do not think that the plea 
of former judgment should have been received as a bar to this suit. 

The court or the jury in the first case might very well construe 
the deed from the parents to Emily C. Brown, explained as it was 
by the parol evidence, as vesting the title in Joseph M. Brown, the 
defendant, as his separate property; and hence the judgment for 
him in that case. Yet had the additional evidence which was ad- 
duced in this case been brought before the former court or jury, 
namely, that Joseph M. Brown had directed or permitted a part of 
that property or its proceeds to be conveyed to his wife, it is not 
at all inconceivable that they might have construed his action as 
evincing an intention to make this property the separate property 
of his wife. The law, in fact, would so presume from the act itself, 
unless the presumption was rebutted by direct evidence, or by the 
circumstances attending the act. 

The theory of plaintiffs in error was, that the land was the sepa- 
rate property of the wife; that of the defendant in error, that it 
was the separate property of the husband. The court, we think, 
explained correctly to the jury the law applicable to both these 
views, and left them to decide upon the facts. The judge has here 
further instructed them, that, if they found that the property was 
community property, they should find a verdict for the plaintiffs for 
one-half. Counsel for plaintiffs in error insists that there was no 
evidence to justify this part of the charge. But if we admit that it 
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was error, it was not an error of which he can complain. If there 
were nothing more we should be inclined to affirm the judgment. 
But we think there was error in the charge upon the statute of 
limitations, and although not assigned, we think the error material; 
and as we cannot feel certain that it did not influence the finding of 
the jury, our opinion is that it must cause a reversal of the judgment. 
The court gave the charge applicable to the period of five years, 
though it was manifest that that period could not have elapsed be- 
tween the 30th of March, 1870, and the date of the filing of the 
suit. The court also gave the charge applicable to the limitation of 
three years. It will be recollected that the court had given instruc- 
tions to the jury applicable to three different theories of the case, 
namely, that the land might be the separate property of the wife, 
the separate property of the husband, or community. Now it is 
manifest that if the land was either the separate property of the 
wife, or community property, the statute of three years could not 
apply, because in either of these cases the deed of the surviving 
husband could not constitute color of title. See Veramendi ». 
Hutchins, 48 Tex., 531, and cases cited. It will be observed that 
there is in the pleadings no replication to the plea of the statute 
of limitations. 

The correct practice, in cases where the defendant pleads the statute, 
would seem to be for the plaintiff to set up in reply any disability 
which may take his case out of its operation. Otherwise he will 
not be permitted to prove the disability because it has not been al- 
leged. Insuch ease the defendant has only to prove the truth of his 
plea and his defense is complete. See Hughes v. Lane, 25 Tex., 356. 

For the error in the charge, we think the judgment should be re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered May 1, 1882.] 
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J. Tuomas v. R. W. Porrer er At. 
(Case No. 3356.) 


1. Pre-EMPTION.— One occupying a rented place as a tenant removed with one of kis 
family, a son, to a point on the public domain three miles distant, and began 
to make improvements, until three months afterwards, when he removed thither 
the rest of his family and remained there permanently. Held, 

(1) It must be presumed that he took possession of the place to which he removed 
for the purpose of making it his home, and it became such from the time he took 
possession. 
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(2) In a contest with a subsequent locator, his failure to procure a survey of the 
land within twelve months after his settlement, if prevented by the conflicting loca- 
tion, worked no forfeiture of pre-emption rights; and the fact that he caused the 
field notes of his pre-emption survey to be returned to the general land office within 
twelve months after the passage of the act of May 26, 1873, entitled ‘* An act for 
the benefit of actual occupants of the public lands,’’ gave him the better right 
to the land. 


Apreat from Burleson. Tried below before the Hon. A. 8. Broadus. 

This was a suit filed by appellant against appellees R. W. 
Porter and M. H. Porter, on the 23d of November, 1874, to cancel 
a patent held by appellees for one hundred and seventy-seven acres 
of land, so far as it conflicted with appellant’s claim to one hundred 
and sixty acres of the land as a pre-emptor. 

During the year 1870, appellant was living with his family as a 
tenant on the farm of appellee R. W. Porter, some three miles from 
the land in dispute. In December, 1870, or January, 1871, appel- 
lant with one son went on the land in controversy and remained 
there until March 15, 1871, when he removed his wife and the bal- 
ance of his family on the place. Within twelve months after his 
settlement he applied to the deputy surveyor of the county for a 
survey of the lands. The surveyor refused, because appellees had 
already located a certificate on the land, and appellant filed a suit 
for mandamus against him December 11, 1871. This suit was 
dismissed at the August term, 1873, for want of jurisdiction. 
September 3, 1873, appellant caused a survey of the land to 
be made and the field notes returned to the general land office. 
Appellant with his family has continued to live upon the land, 
has made valuable improvements upon it, and claims it as his 
homestead under the act of August 12, 1870, “To regulate the dis- 
posal of the public lands.” Meanwhile appellees had this land 
located and surveyed by virtue of a genuine land certificate for one 
Jabor. On the 10th of February, 1871, they filed in the land office 
tae Feld notes of the survey with the certificate, and on May 9, 
1871, a patent issued to them for the land. 

_ Appellees filed their answer September 6, 1875, and in a plea in 
reconvention set out their title and asked judgment for the land: 
On the next day trial was had, the cause submitted to the court, and 
judgment for the defendants. Plaintiff appealed in forma pauperis. 


Geo. W. Scott, for appellant. 


W. K. Homan, for appellees.— We insist that the facts of this 
case do not show a settlement by appellant prior to March 15, 1871, 











1882. | Tuomas v. Porter. 61 





Opinion of the court. 





the date on which he went on the land with his family and personal 
effects. It does not appear with what intention he and his son went 
on the land in December, 1870, and they were but casual trespassers, 
their home being elsewhere. If we are correct in this view (in 
which we are sustained by the circumstances that appellant moved 
to and settled on the land with his family March 15, 1871, and made 
his affidavit of settlement, as admitted in his petition, March 18, 
1871), then the appellees, by their location and survey, February 6, 
1871, obtained the older and superior equity, and their right cannot 
be affected by appellant’s settlement of March 15th. But, if it be 
conceded that the acts of appellant in December, 1870, constituted 
a pre-emption settlement on the land, such settlement gave him no 
right to the land further than a mere right of preference to acquire 
the title by compliance with the further requirements of the pre- 
emption law. By his neglect to procure a survey within twelve 
months from the settlement, or to prosecute his suit to compel a 
survey, his preference was lost, and the location and survey of ap- 
pellees, February 6, 1871, having been pursued by them and perfected 
into a patent before any survey was made by appellant, became 
superior to appellant’s claim. Teel v. Huffman, 21 Tex., 782. 


Detangy, J. Com. Arp.— Appellees insist that, as no members of 
appellant’s family except himself and one son were upon the land at 
the date of their location and survey (February 6, 1871), he was not 
at that time a settler on the land. Appellant had been a tenant for 
the year 1870 upon the land of one of the parties. Himself and 
family were for the time residing there. About the close of the 
year, or, it may bt, in the beginning of the next year, he, with his 
son, took possession of the land in dispute, and commenced improve- 
ments. Can this rented place be properly called his home, merely 
because he left a part of his family there for the time being, until 
he could provide for them elsewhere? We think not. From the 
fact that he took possession of the land, removed his family to it a 
short time afterwards, and remained upon it permaneutly, the most 
rational presumption is that he took possession for the purpose of 
making it his home, and that it became his home from the time he 
so took possession. He had then an interest inthe land. Appellees 
term this interest a right of preference; that is, a right to acquire 
a title to the land by complying with the statute, and which he 
might lose by his neglect. And it is insisted that he did lose the 
right by neglecting to procure a survey within twelve months from 
the date of his settlement. We do not think, however, that his 
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failure to obtain the survey is to be attributed to his neglect. And 
further, we do not think appellees can be heard to allege his non-com- 
pliance with the law, as his failure to procure the survey was attrib- 
utable to obstacles which their illegal effort to appropriate the land 
had thrown in his way. It seems to us that his efforts to procure 
the survey, though he may possibly have mistaken his remedy, pro- 
tected his rights, and that his having filed the field notes in the land 
office within twelve months after the passage of the “ Act for the 
benefit of actual occupants of the public lands,” passed May 26, 
1873, gives him the better right to the land. See Acts of 1873, ch. 67. 
Our opinion is that there is error in the judgment of the court 
for which it should be reversed, and such judgment rendered by the 
supreme court as should have been rendered by the court below. 


REVERSED AND RENDERED. 
[Opinion delivered May 2, 1882.] 





J. C. Roserrson er au. v. S. E. Jomnson Er At. 
(Case No. 3908.) 

1. EsTATES OF DECEDENTS — OnDER OF saLe.— Under the statutes in force in 1850, 
the validity of a sale of real estate mide by a guardian under an order of the 
probate court was not affected by a failure to accurately describe the land in the 
order; the statute requiring such description was directory. 

2. Same.— An order of the probate court empowering a guardian to sell “three hun- 
dred and twenty acres of land known as the headright of William H. Merrill,”’ 
etc., was sufficient. 

. GUARDIAN’s SALE.— A purchaser of real estate at a guard®&n’'s sale, made on the 
order of the probate court, cannot be affected by his inability to show that the 
order was made on the written petition of the guardian asking for it. He is not 
bound to look b2yond the judgment of the court having jurisdiction. 

4, CONFIRMATION OF GUARDIAN’S SALE.— Art. 1327, Pasch. Dig., can only be con- 
strued to make a conveyance of the ward’s land sold ander order of the probate 
court prima facie evidence that all the requisites to a valid sale have been com- 
plied with, when in fact a decree confirming the sale has b2en made by the court. 
In the absence of such confirmation, the recitals in the deed canuot be considered 
as prima facie evidence that such decree had been made. 

. Same.— A formal order of court expressly confirming a guardian’s sale of iand is 
not indispensable to the validity of the sale; the same may b2 shown by acts done 
by the court showing that it recognized and acquiesced in it as a completed sale, 

6. CasE APPROVED.— Roberts rv. Schultz, 45 Tex., 184, approved. 


co 


cr 


Apreat from Lamar. Tried below before the Hon. John C. Easton. 
On November 8, 1870, this suit was brought by appellees, as 
heirs of W. H. Merrill and wife (both dead), to recover three hun- 
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dred and twenty acres of land in Lamar county from appellants. 
Appellees claimed that they were the only surviving heirs of Mer- 
rill and wife, and as such the owners of the land in controversy ; 
that there was a pretended sale of the land made by their guardian, 
P. J. V. Horton, in 1860, under a pretended order of the probate 
court of Hunt county; that Frank Miles pretended to purchase the 
land at such sale, and appellants claimed different portions of the 
land by mesne conveyances from him. It was claimed that such sale 
was void, and that no title passed to Miles by reason thereof; that 
there was no valid order of sale; no report of the sale made by the 
guardian; no confirmation of the sale by the court; and that the 
sale had never been completed. 

Separate answers were filed by appellants, asserting that they 
purchased in good faith and hold under their respective deeds, giv- 
ing their respective claims by metes and bounds. They also as- 
serted that the guardian’s sale was made in accordance with law; 
that the proceedings were fair and regular; that the land sold for 
a full price; that the purchase money was paid; that the appellees 
received the benefit of it; and they claimed title through that sale. 

The cause was tried December 9, 1875, and resulted in a verdict 
and judgment for appellees, from which this appeal was taken. 
Hardin Hart was a defendant, and against him there was no ver- 
dict; but by the judgment of the court he was discharged and 
recovered costs against appellees. He was nota party to this appeal. 

Upon the trial a transcript of the proceedings of the probate 
court of Hunt county, in the matter of the guardianship, was intro- 
duced in evidence. It was meager and appears to be incomplete. 

The questions involved will be sufficiently shown in the opinion, 
without reference to the several assignments of error. 


Maxey, Lightfoot & Gil, for appellants. 
E. L. & HH. H. Dahoney and Jas. A. Poague, for appellees. 


Warts, J. Com. Avp.— Appellants claim title to the land in con- 
troversy through a guardian’s sale, and the appellees assert that the 
order of sale is void, because no description of the land is given in 
the same. This objection to the right of appellants to recover can- 
not be maintained, either upon the authorities or from the record. 
The provision of the statutes then in force, requiring the order of 
sale to describe the property, like that requiring the administrator 
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to make an application for the sale, accompanied by an estimate of 
the expenses of administration and a list of claims against the estate, 
verified by the affidavit of the administrator, is held to be directory. 
Davis v. Touchstone, 45 Tex., 497; Kleinecke v. Woodward, 42 Tex., 
310. An order of sale has been sustained in which no description 
was attempte:l to be given of the land ordered to be sold, or any 
mention by name, designation or description of any particular tract 
of land. Well> v. Polk, 36 Tex., 126. 

In this case the order of sale empowered the guardian to sell at 
the court-house door in the town of Paris, Lamar county, “ three 
hundred and twenty acres of land known as the headright of Will- 
iam H. Merrill,” etc. As was said by the present chief justice in 
Davis v. Touchstone, supra, “ The cescription in these orders is not 
such as should have been given, but it cannot be said to give no 
data for identification.” Here if, as recited in the order, the three 
hundred and twenty acres of land was known as the headright of 
William H. Merrill, it appears that this would furnish affirmative 
matter by which the land might be identified. We do not think 
the order of sale is void for a want of description of the property 
directed to be sold. 

Appellees also urge as an objection to the guardian's sale that the 
court had no jurisdiction to order the same, because it does not 
affirmatively appear that the guardian had presented a petition ask- 
ing for such an order. This objection is not maintainable. Justice 
Wheeler, in the case of Alexander v. Maverick, 18 Tex., 196, used 
the following language: “It does not affirmatively appear by the 
record in this case that the application was not made by a petition 
in writing. But if it did so appear, I apprehend it could not, on 
principle, be held to defeat the probate court of its jurisdiction to 
order the sale on the application of an administrator; nor could the 
purchaser be affected by the irregularity, if such it was, in making 
the order. He was not required to look beyond the judgment of a 
court of competent jurisdiction.” See, also, Guilford v. Love, 49 
Tex., 735. This disposes of the questions urged by appellees as 
conclusive against the right of appellants under the guardian’s sale, 
and brings us to the consideration of the points relied upon by ap- 
pellants for a reversal of the judgment. These we will consider in 
that order which is most convenient. 

The objection to the judgment, that it does not dispose of the 
case as to the defendant Hart, is not sustained by the record. Under 
the charge of the court, the verdict of the jury was in effect a 






















































Rosertson v. JOHNSON. 





Opinion of the court. 





finding in his favor, and it was so considered and treated by the 
court; for upon this finding judgment was rendered in favor of 
Hart, adjudging the cost in that respect against the plaintiffs. 

In the case of Pilcher v. Kirk e¢ al., Texas Law Journal, Vol. 4, 
No. 40, p. 631, the cases were cited and reviewed, and the conclusion 
reached, that where one sued as sole heir, and sought to recover as 
such, the fact that there were other living heirs was no objection to 
a recovery of the land by the plaintiff as against a stranger. 

Now if, as claimed by appellees, the guardian's sale was void, then 
it would not invest any right to the land in the appellants; and ad- 
mitting, for the sake of the argument, that there were other heirs 
equally entitled with appellees, this would not preclude a recovery 
in this suit by them. 

Amongst other things the court instructed the jury, that, to con- 
stitute a valid guardian’s sale, certain requisites were necessary: 1st. 
That there should be an order of sale based upon a proper appli- 
cation. 2d. There must be a sale made in pursuance of the order. 
3d. There should be a report of the sale made to the court; and 
4th. There must be a confirmation of the sale by the court and a 
title ordered to be made. And the court further charged the jury 
in these words: “ A confirmation of the sale, or something from which 
a confirmation might be inferred, or at least something done by the 
purchaser giving him the right to have the sale confirmed, must be 
shown in order to defeat the plaintiff's right to recover, or in order 
that the defendants may claim title under this sale; and if, after 
looking at all the evidence that has been submitted, you are satisfied 
that this sale was confirmed by the probate court of Hunt county, you 
will find for the defendants; otherwise you will find for the plaint- 
iffs as against the defendants Robinson, Clements and Walker's 
heirs.” 

Upon that issue the appellants requested the court to charge the 
jury, in effect, that if they believed from the evidence that the 
guardian had made a sale of the land in pursuance of the order, and 
that Frank Miles had purchased the same at such sale, at its reason- 
able value, and had paid to the guardian the purchase money thereof, 
and the court had approved the account of the guardian, in which 
he reported the money received from such sale, taken in connection 
with the recitations contained in the guardian’s deed, would consti- 
tute such title in appellants as would defeat a recovery by appellees. 
Also, if the evidence showed the facts as above stated, then from 
such facts the jury might infer a confirmation of the sale by the 
court. These instructions were refused hy the court. 

Vou. LVII—5 
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In Neill v. Cody, 26 Tex., 290, Chief Justice Wheeler said: “A 
confirmation of the sale, or something from which a confirmation 
might be inferred, or at least something done by the purchaser giv- 
ing him the right to haye the sale confirmed, must have been shown 
to enable him to claim title under it.” 

To constitute a valid sale of land by a guardian, so as to invest 
title in the purchaser, it does not admit of doubt that the court must 
have in some way or other recognized the sale as fairly made, and 
at a reasonable price. A formal order of court, expressly confirm- 
ing the sale and directing title to be made, is not essential. But if 
such acts are shown upon the part of the court as would satisfy the 
jury that the court recognized and acquiesced in it as a completed 
sale, when the purchase money had been paid and the deed executed, 
they might infer a confirmation by the court. Under the instruc- 
tion given, the jury might well have drawn the conclusion that the 
burden was upon the appellants to satisfy them in some way that a 
formal order of confirmation had been made by the court. While 
a confirmation is essential to the validity of such sales, owing to the 
loose and irregular manner in which such business has heretofore 
been conducted in our probate courts, in the very nature of things, 
considerable indulgence in presumptions must be allowed in support 
of the proceedings of these courts. 

The rules indicated by the charge of the court for the guidance of 
the jury were more rigid and technical than the nature of the case 
demanded or the law required. While the charges asked by appel- 
lant, and refused by the court, were not strictly accurate expositions 
of the law applicable to the case, still they sufficiently indicated to 
the court the error in the charge as given. 

The payment to the guardian of the purchase money, being in 
Confederate notes or money, the same having been applied to the ex- 
penses of clothing, boarding and educating his wards, by the guard- 
ian, did not affect the vali lity of appellants’ title to the land, 
provided the sale was in other particulars sufficient to ane title in 
them. Roberts v. Schultz, 45 Tex., 184; Kennedy v. Briere, 45 Tex., 
306; Rodgers v. Bass, 46 Tex., 305. 

In view of another trial, it is deemed proper to remark that art. 
1327, Paschal’s Digest, which makes a conveyance made in accord- 
ance therewith prima facie evidence that all the requisites of the 
law had been complied with in making the sale, only gives the con- 
veyance that effect when in fact a decree of confirmation had been 
made by the court; and in the absence of such a decree, the 
recitals in the deed could not be considered, in a case like the one 
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before the court, prima facie evidence that such decree had been 
made. 

We conclude that the court erred in the charge to the jury, and 
it does not appear but the appellants were igjured thereby. There- 
fore the judgment of the court below ought to be reversed and the 
cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 9, 1882. ] 





S. A. Coox v. J. M. Liynsay er At. 
(Case No. 4479.) 

1. PowER OF ATTORNEY — CoLONIAL GRANT.— A power of attorney was executed by 
a colonist on the 7th day of October, 1835, authorizing the attorney to sell, convey 
and confirm toa third party named, “or any person he may choose,’ and a good 
title in the name of the principal to make, to the league and labor of land to which 
he was entitled as a colonist, as soon as title should issue. The instrument con- 
tained clauses of ratification, authorized substitution, renounced, according to the 
usual form, all laws that could affect its validity, and declared the power to be ir- 
revocable. Title issued on the land on the 12th of October, 1835. “The instrument 
was filed for record on the 12th of October, but recited its delivery on the 7th of 
October, 1835. Held, 

(1) Though not executed with the formalities necessary to make it an authentic 
instrument, it did not for that cause fail to take effect at its date. 

(2) The effect of the instrument, if valid, was to place the land the colonist ex- 
pected to receive beyond his control. 

(3) Though no consideration was recited, it was manifestly a contract to sell, and 
implied a consideration, since the power was made irrevocable. 

(4) Being a contract to sell before the issuance of title, it was in violation of the 
cclonization laws in force, void, and conferred neither title or authority to con- 
vey title. 


Arrrat from Collin. Tried below before R. De Armand, Esq., 
special judge. 

On August 9, 1872, S. A. Cook instituted this suit in the district 
court of Grayson county, against Lindsay and others, to try the 
title to one league and labor of land, the title to which was extended 
to James Robertson by George W. Smythe, special commissioner, 
on the 12th day of October, 1835. Appellant claims through mesne 
conveyances under this title, and appellees claimed as strangers 
thereto by limitation, and under subsequently issued patents, as set 
forth in their answers. The deed made under the power, and which 
was excluded, was dated October 14, 1835. Appellant having failed 
under the rulings of the court to properly deraign his title, the jury 
was instructed to find for defendants, which they did. 
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Hare & Head, for appellant. 

I. A power of attorney dated in the body thereof on the 7th day 
of October, 1835, but to which is appended the following certificate, 
to wit: “In the town of Nacogdoches, on the 12th day of October, 
1835, before me, Louis Ruez, judge of the first instance of this city, 
and the two witnesses acting with me, with whom, according to law, 
appeared citizen Franklin Fuller, asking that the adjoined power 
written in English, de/ivered to him on the 12th day of the present, 
month, by citizen James Robertson of the municipality of San 
Augustine, should be registered in the archives under my care: In 
conformity, I order that said document should be filed in this office 
in the records of public instruments; and to make it effective, I, the 
said judge, sign it, and also the two witnesses assisting me. Day 


and year above. Louts Rvez. 
“ Witness : Witness : 
“ Jaun Santos Coy. Elizio Albarado.” 


does not show on its face that it was executed before the issuance of 
the final title on the 12th day of October, 1835. 

II. A power of attorney dated on the 7th of October, 1835, and 
delivered on the 12th of the same month, and a deed made by vir- 
tue thereof on the 14th of said month, of land, the final title to 
which was extended on the 12th, do not on their face show such 
fraud upon the law forbidding alienation before the issuance of 
final title as to authorize the court to declare the transaction a 
nullity without a verdict of a jury. 

III. A power of attorney takes effect from the time of its deliv- 
ery, and not from the day of its date. 3 Wash. on Real Property, 
3d ed., p. 254. 

IV. The law will presume that a power of attorney, delivered on 
the same day that the final title was extended, was delivered after 
the extension of the title. Williams ». Talbot, 27 Tex., 168; 34 
Tex., 768; 14 Tex., 555; 27 Tex., 169; 15 Tex., 466. 


W. O. Davis and O. E. Wilkinson, for appellees. 


Govutp, Cuter Justice.— The power of attorney from the colonist 
Robertson to Fuller bears date October 7, 1835, and on its face pur- 
ports to have been executed on that day. Although not executed 
with the formalities required to make it an authentic instrument, it 
did not, for that reason, fail to take effect on the day of its date. 
The certificate appended to it shows that on October 12th, Fuller, 
acting apparently in the absence of Robertson, procured the instru- 
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ment to be filed in the office for the record of public instruments; 
but this certificate also recites the delivery of the power of attorney 
on October 7th. It is clear that the power of attorney must be 
regarded as completely executed on October 7, 1835. This in- 
strument authorizes Fuller “to sell, convey and confirm to Bennett 
Blake, or any person he may choose, and a good warranty title to 
make to one league and labor of land, as soon as a title to the 
same is procured by George W. Smythe, commissioner, in my 
name,” gives the power to substitute other attorneys, renounces all 
laws that may affect the validity of the power of attorney, “ac- 
knowledging and declaring it at the same time to be irrevocable.” 
From these recitals it is apparent that the effect of this instrument, 
if valid, was to place the league and labor of land which Robertson 
expected to receive as a colonist beyond his own control, and 
whilst the consideration is not recited, it isobvious that the transac- 
tion was something more than the appointment of an attorney, but 
was a contract to sell and convey to Blake, the conveyance to be 
made to whomsoever he might choose. The clause making the in- 
strument irrevocable also indicates the existence of a consideration 
and the other elements of a contract. The case of McElrea ». 
Hayter, 2 Porter (Ala.), 148, is one in regard to a very similar in- 
strument, made under similar circumstances, and the court say that 
“the inference is irresistible that a contract then existed” for the 
transfer of the land. See, also, Martin v. Parker, 26 Tex., 260; and 
Ryan v. Jackson, 11 Tex., 401. 

The instrument, called a power of attorney, in fact shows a con- 
tract by a colonist in October, 1835, to sell the land to be granted 
to him as a colonist, before the issuance of title. Such a contract 
was in violation of the law then in force, and was therefore invalid. 
Robbins’ Heirs v. Robbins’ Heirs, 3 Tex., 476; Burleson v. Burleson, 
11 Tex., 8; Atkinson v. Ball, 18 Tex., 478; Holmes v. Johns, Tyler 
Term, 1881. 

The deed from Fuller, as attorney for Robertson, to Armory, 
being unsupported by any valid powér of attorney, was rightly 
excluded by the court. 

The record shows no evidence,-or offer to introduce evidence, 
raising any question of acquiescence or ratification, or of the pre- 
sumption of a valid power of attorney. The judgment is affirmed. 


AFFIRMED, 
[Opinion delivered April 25, 1882.] 
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A. Dretss er au. v. Wenzet Friepricn. 
(Case No. 4498.) 

1, Bru. oF ExcEPTIONS — DamMAGEs — EvipENcE.— A bill of exceptions, in an action 
to recover actual damages for personal injuries, was taken to the action of the court 
in admitting, over objections, evidence ‘‘of the worldly condition of plaintiff, and 
how many children he had, and whether they were dependent on him fora support.” 
The statement of facts showed no direct evidence of plaintiff's pecuniary condition, 
but did show the number of plaintiff's children, and that in answer to a question 
as to who supported them, he answered, ‘*[ have to support them.”’ Held, 

(1) The bill of exceptions was substantially supported by the statement of facts. 
(2) The suit being for actual damage, the answer to the question was calculated 
to excite the sympathy of the jury, and its admission was error. 

2. SraATEMENT OF FACTS—STENOGRAPHIC REPORT.— The full stenographic notes 
of the testimony and proceedings on the trial of a cause should not incumber the 
record as a substitute for the statement of facts. Such a practice is in violation of 
a rule of court (Rules for District Court, 71, 72). 


Aprrat from Bexar. Tried below before the Hon. George H. 
Noonan. 

Appellee Wenzel Friedrich sued appellants for damages in the 
sum of $10,000 for injuries received by him on the 15th day of July, 
1881, occasioned by a defective grating in the sidewalk contiguous 
to the property of appellants. Plaintiff, while lawfully using the 
sidewalk, caught his foot in a hole in the grating over a celler open- 
ing belonging to appellants’ property, and his leg was fractured and 
broken to such an extent as to cause great bodily pain, and he alleged 
that he suffered an irreparable injury. Appellee obtained a judg 
ment for $1,000. From this judgment Dreiss & Dreiss appeal. 


Houston & Grothaus, for appellants. 


Tarleton & Boone, for appellee. 

I. When the injury is occasioned by gross negligence the injured 
party may not only recover for the remote consequences of the 
wrong, actual damages, but is allowed such punitive or exemplary 
damages as not only to purtish in some degree the wrongdoer, but 
to have a salutary influence in preventing others from perpetrating 
similar wrongs. Field on Damages, p. 21, sec. 23; Cole v. Tucker, 6 
Tex., 266; Smith v. Sherwood, 2 Tex., 460; Graham v. Roder, 5 
Tex., 141; Porter v. Hannibal & St. Joseph R. R., 71 Mo., 66; 
Sorelle v. Western Union Tel. Co., Tex. Com. of Appeals, June 14, 
1881. 

II. In cases of negligence, the liability to exemplary damages 
usually turns upon the degree of negligence of the wrongdoer, 
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whether it be of nonfeasance or misfeasance. Field on Damages, 
p. 90, sec. 84; 2 Greenl. Ev., sec. 267. 

III. In cases of gross negligence, compensation may be given for 
injury to the feelings; to paternal affections; loss of time; mental 
agony, and expense of nursing and curing. Field on Damages, 
p. 70, sec. 73; id., p. 86, sec. 81. 

IV. Mental suffering, flowing from injury received to the person, 
is a legitimate subject of investigation in ascertaining the amount of 
compensation for such injury. Canning v. Williamstown, 1 Cush., 
451; Lynch v. Knight, 9 H. L., 598. 


Govtp, Cuter Jusrice.— Friedrich recovered a judgment for dam- 
ages for personal injuries alleged to have been caused by the negli- 
gence of appellants, and the only error relied on in this court to 
reverse the judgment is the admission, over objection of defendants, 
of evidence “of the worldly condition of plaintiff, and how many 
children he had, and whether they were dependent on him fora 
support.” The bill of exceptions uses the language we have quoted, 
but appellee suggests that the statement of facts does not support 
the bill of exceptions. That instrument does not show any direct 
evidence as to the pecuniary condition of plaintiff, but it does show 
evidence as to the number of plaintiff's children, and that in reply 
to a question: “ To whom does your family look for a support and 
maintenance?” plaintiff answered: “I have to support them.” It 
also appears in the statement of facts that this evidence was objected 
to as irrelevant. We think that this substantially supports the bill 
of exceptions. Such evidence would convey to the minds of the 
jurors the idea that the pecuniary circumstances of the plaintiff and 
his family were such that they were dependent on his earnings for 
a support. The City of Chicago v. O’Brennan, 65 IIl., 143, cited by 
appellants, isin point. In a similar action the plaintiff was asked 
by his counsel to state what family he had, and over objection he 
was allowed to answer: “I had a wife, seven young daughters and 
two sons. They were in Ireland at that time, and I was their sup- 
porter as a lecturer.” The case, like the present, was one in which 
only actual damages were recoverable, and the court held the evi- 
dence irrelevant and its admission to be erroneous. They treat it as 
indirect evidence of plaintiff's pecuniary circumstances, and ask: 
“ Would appellant’s counsel contend that it was competent for him 
to give direct evidence of his client’s poverty?” Where the ques- 
tion is one of actual damage, irrelevant evidence calculated to excite 
the sympathy of the jury should be carefully excluded. We do not 
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think this case was one for exemplary damages, and, indeed, on the 
trial it seems that none other than actual damages were claimed. 
If, as urged by counsel, the mental suffering of the plaintiff might 
be considered in estimating actual damages, it was only mental suf- 
fering on account of his own condition, not on account of the con- 
dition of others, which might be looked to. 

We think it proper to notice that the statement of facts in this 
case consists of the stenographer’s report, giving in full every ques- 
tion and answer, and even the remarks of counsel on questions of 
evidence. The result is that it covers over seventy pages of the 
record, whereas the facts of the case are few and simple, and might 
well have been stated in one-tenth of the spaces This is in violation 
of the rules laid down on this subject from the earliest decisions 
down to the rules of court now in force. Kemper v. Corporation 
of Victoria, 3 Tex., 140; Wright v. Wright, 6 Tex., 3; Hanks ». 
Lee, 22 Tex., 544; Rules of District Court, 71 to 75. 

The statute authorizing the employment of a stenographer to 
take down the testimony in a cause does not authorize the incorpora- 
tion of the testimony so taken down into the statement of facts. 
R.8., arts. 1295, 1296. The facts established by the evidence should 
be stated, and the testimony of the witnesses should only be inserted 
where there is a reasonable doubt of the sufficiency of the evidence 
to constitute proof of a fact. Rules of District Court, 71, 72. The 
adoption of the stenographer’s report as the statement of facts is 
an abuse which the district court should not allow, and which this 
court will discourage by the use of such means as may be found 
proper and effectual to that end. 

The judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 
{Opinion delivered April 28, 1882.] 





S. C. Bennetrr er au. v. S. A. R. E. B. & L. Assocration. 
(Case No. 4373.) 


1. Bonp — Principat anv surEty.— The securitics on the bond of an officer of 
an incorporated company, for the faithful performance of his duties as such, are 
not relieved from liability og account of the fact that the officer was already a 
defaulter when the bond was given, provided the officers of the corporation had no 
knowledge of the defalcation. Mere negl gence in the officers of the corporation 
in failing to detect the fraud will not relieve the securities. 

2. CASE DISTINGUISHED.— This case distinguished from Graves v. Lebanon National 

Bank, 19 Bush, overruled. 
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Error from Bexar. Tried below before the Hon. G. H. Noonan. 


Thomas J. Devine and Tarleton & Boone, for plaintiffs in error. 

I. The court erred in giving any judgment against the defendants, 
Sam C. Bennett and J. B. Lac oste, because at the time and date of 
their suretyship for plaintiff's secretary, R. H. Neal, he was a de- 
faulter to plaintiff, which is admitted in the record; and notwith- 
standing such existing defalcation, the accounts of said secretary 
had been duly ex xamined and approved by plaintiff, and because such 
approval was due to the negligence of plaintiff. The sureties are 
discharged by the culpable negligence of the plaintiff. The People 

Janson, 7 Johns., 334; Rathbone ». Warren, 10 Johns., 587. 

I]. In an action on a bond, defendant may plead that plaintiff was 
cause of the damage of which he complains. Theobald on Princi- 
pal and Surety, sec. 183; Harleston on Bonds, p. 199; Montague . 
Tidecombe, 2 Vern., 518; 7 Johns., 332; 10 Johns., 587; Pidcocke ». 
Bishop, 3 Barn. & Cres., 505; Whitmore v. Wilkes, 3 Car. & P., 
364; Manhattan Co. v. Lydiz, 4 Johns., 377; 3 Wheat., 154, 155, 
note; Pavne v. Ives, 3 Dowl. & Ryl., 664; Holland v. Malken, 2 
Wils., 126; Bacon’s Abridgment, Obligations, F; Story on Agency, 
313; 4 Pick., 339, 340. 

III. Where the sureties were misled as to the condition of the 
accounts of plaintiff's secretary by the approval of the seeretary’s 
accounts, while, in fact, defaleations existed at the date of such ap- 
proval, and the bond was entered into subsequent to such defalcation 
and approval, they are not liable. Graves v. Lebanon National 
Bank, Court of Appeals of Kentucky, Reported in American Law 
Times Reports, 1874, p. 59. 


Simpson & James, for defendants in error. 


Govtp, Cuter Jvstice.— This judgment was rendered against ap- 
pellants as sureties on the bond of R. H. Neal for the faithful per- 
formance of his duties as secretary of the defendant corporation 
during his continuance in office, the bond bearing date September 
30, 1878, and being in the sum of $3,000. The by- laws of the asso- 
ciation required the secretary, at anal monthly meeting of the board 
of directors, to furnish a statement of the affairs of the company. 
On the trial it was developed that Neal was actually a defaulter at 
the time Bennett and Lacoste signed his bond, and that the associa- 
tion, through its proper officials, had approved his accounts at that 
time. Aiter the bond was given, subsequent defalcations occurred 
from time to time largely in excess of the amount of the bond, and 
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which a witness says might have been detected at any time by any 
competent book-keeper within twelve hours after undertaking the ex- 
amination of the books. None of the finance committee had made an 
examination of Neal’s accounts after the bond was given. There 
was no evidence of actual knowledge of Neal’s defaleation on the 
part of any of the officers of the association, at the time the bond 
was given, or at the time any of the subsequent defalcations occurred. 
The claim is that the officers of the association were grossly negli- 
gent in approving the accounts of Neal, when a proper examination 
would have exposed his default; that the appellants were misled by 
this approval, and relying thereon executed the bond, and that by 
reason of these facts they were not liable thereon. 

The authorities are conclusive that mere negligence in the officers 
of acorporation in failing to examine the books and detect frauds 
committed by an official will not discharge a surety on that official’s 
bond given thereafter, if such frauds were unknown to and unsus- 
pected by those officers. Tapley v. Martin, 116 Mass., 275: Wayne 
v. Commercial Nat. Bank, 52 Pa. St., 343. See especially the latter 
case for a review of the earlier cases on the subject. 

Appellant cites the case of Graves v. Lebanon Nat. Bank, Sup. 
Court of Ky., 1874 (10 Bush). That case was made to turn on the 
publication by the directors of an official report, required of them 
by law for the information of the public, and on the presumption 
that those thereafter becoming sureties of the cashier relied on the 
truth of this published report. In this case there is no evidence that 
the approval of Neal’s accounts was an act in anywise intended 
for the information of the public, or that there was any publication 
thereof. Without examining this case further, it is evident that as 
an authority it does not go far enough to support the position of ap- 
pellants. Had there been fraudulent representation or fraudulent 
concealment on the part of the directors, the sureties would have 
been discharged because of the fraud. The case presented is not 
one of fraud. The negligence of the directors in examining the 
accounts which they approved was a failure of duty to the corpora- 
tion, but not of a duty which they owed to parties about to become 
sureties of the secretary. Such negligence, not accompanied or 
followed by some affirmative act or representation on which they 
had a right to rely, did not operate a fraud on the sureties, nor dis- 
charge them from liability on their bond. 

The case was tried by the court, a jury being waived, and the 
court having rendered judgment for the amount of the boad, we 
see no reason why that judgment should be disturbed. 
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Whilst various other questions were presented in the original brief 
of counsel, the brief last filed fails to notice any save those based 
on the negligence of the directors. So also we understand the errors 
assigned by appellee not to be insisted on in the event the judgment 
on the bond is not disturbed. We regard the question which we 
have disposed of as the only one requiring discussion, and content 
ourselves with saying that we find no error in the judgment of 
which either party has any right to complain. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered May 2, 1882.] 





T. & P. Ry Co. v. James B. Cuapman. 
(Case No. 4538.) 

1. NeeuicEnce.— In a suit for damages resulting from the alleged negligence of 
railway employees in running over a traveler at a road crossing, it is not error, on 
a proper state of facts, to submit to the jury the question whether the employees 
of the company, in the exercise of proper watchfulness and caution in approach- 
ing the crossing, should not have discovered the plaintiff on the track, or in danger, 
in time to have stopped the train. 

2. CHARGE OF couRT — TRIAL By JUry.— A person approaching a railway track at 
a road crossing is bound to use such precautions as a prudent man would resort to 
under like circumstances; but any attempt by the court to prescribe the precise 
thing he should do in exercising such caution, would be an invasion of the prov- 
ince of the jury, by charging on the weight of evidence. 

3. NEGLIGENCE.— If horses driven along a public highway become unmanageable 
from fright, and thus rushing toa road crossing are killed by a passing train, if 
their fright and unmanageable state were occasioned by the near approach of the 
train, and that near approach was caused by a failure to give the signals of 
approach prescribed by statute, the company would be liable in damages, there 
being no contributory negligence on the part of the driver. 

4. DamaGEs — NEGLIGENCE.— A party driving along a public road, whose horses 
became unmanageable from fright on the near approach of a railway train, was 
thrown violently by the locomotive from the railway track, whereby injury re- 
sulted. In a suit for damages, held, 

(1) If the plaintiff's failure to discover the approaching train in time to avoid the 
danger, and his want of preparedness to avoid the danger when discovered, were 
not caused or induced by the failure of the railway employees to give the required 
signals, but were caused by plaintiff's own want of proper care, then the railway 
company was not responsible, unless its employees were remiss in not endeavor- 
ing to stop the train when they saw or should have seen plaintiff's danger. 

. CHARGE OF couRT— Fact cAsE.— See opinion for charge of court regarding neg- 
ligence reviewed and approved. 


qr 


Apprat from Lamar. Tried below before the Hon. R. R. Gaines, 
The opinion states the case. 
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Throckmorton & Brown, for appellant. 

I. The court erred in refusing the second, sixth and tenth instruc- 
tions asked by the defendant, because the plaintiff knew or might 
have known that the train was approaching in time to have pre- 
vented the collision. By the use of ordinary diligence the plaintiff 

could have discovered the approach of defendant’ s train in time to 
have prevented the collision, and he cannot recover, although de- 
fendant’s employees did not ring the bell nor blow the whistle as 
required by law. H. & T. C. R. R. v. Nixon, 52 Tex., 19; H. & T. 
C. R. BR. v. Smith, 52 Tex., iy Slives v. O. & S. KR. R18 N. 7 

422; Wilds v. H. R. R. R. Co., 29 N. Y., 315; Gonzales v. N. Y. 
H.R. R. R., 38 N. Y., 440; W ileox v. R. W. & O. KR. h., 39 N. Y. 
358; Zimmerman wv. H. & St. J. R. R., 11 Mo., 476; Henze v. St. L., 
K. & N. R. R., 71 Mo., 636; Flemming v. W. P. R. R. Co., 49 Cal., 
253; R. R. Co. v. Houston, 95 U.S. (5 Otto), 702; Teefer v. N. R. 
R. Co., 30 N. J.. 188. 

II. The plaintiff saw, or, by the use of ordinary diligence, might 
have discovered the railroad track before he was in danger, and his 
failure to use such diligence will defeat his recovery. H. & T. C. 
R. R. v. Nixon, 52 Tex., 19; a v. St. L., K. & N. R. R., 71 Mo., 
636; R. R. Co. v. Houston, 95 U.S. (5 Otto), 702; Bellfontain R. R. 
v. Hunter, 5 Am. Rep., 207; 33 ort 335; Teefer v. N. R. R. Co., 30 
N. J., 188; P. & R. R. v. Spearen, 49 Pa. St., 60. 

III. It was the duty of plaintiff, on approaching the railroad, to 
stop and look and listen for the train, and his failure to do so was 
such negligence as will defeat his recovery. “2% v. St. L., K. & 
N. R. R. al Mo., 636; R. R. v. Houston, 95 U. S. (5 Otto), 702; 
Flemming v. W. P. R. 49 Cal, 250; R. R. a o. vw. Miller, 25 
Mich., 274; Harlan ». St. . Rt. R. Co., 64 Mo., 480; Wilds v. H. & 
C. R. R. Co., 29 N. Y., 315. 

IV. The collision with plaintiff was caused by his inability to 
control his team, and defendant is not liable. Thompson on Neg., 


421; Wilds v. H. R. R. R. Co., 29 N. Y., 330, 33 
Hale & Scott, for appellee. 


Govtp, Cuter Justice.— As stated by himself, and witnesses who 
substantially corroborate his testimony, Chapman’s case against the 
railway company may be condensed thus: He was driv ing an empty 
two-horse wagon, at a slow trot, eastward, on the much traveled 
public road from Paris to Clarksy ille, and when about fifty feet dis- 
tant (in his depositions he had said yards, but on the stand he corrects 
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this and says it was feet), suddenly became aware that he was ap- 
proaching a railroad crossing, not having previously known that 
the road crossed any railroad track. The direction of the public 
road and of the railroad were nearly the same, the approach being 
gradual, and the crossing oblique ; and, on discov ering the track and 
crossing, he (as he himself alone testifies) turned “his head, and 
looked west in the direction of the track, and then looked east in ad- 
vance, and saw nothing. The road at that point was causewayed 
with poles and wes dry, so that the wagon made considerable noise. 
The wind also was blowing hard from the east, and Chapman says 
he heard nothing of an approaching train. When he was twenty 
or thirty feet from the crossing, first one, and then both of his 
horses indicating alarm, he again looked west and saw that a train 
was in about fifty or sixty feet of, and approaching the crossing. 
By this time he says that his horses’ forefeet were just about at the 
railroad track. He endeavored to stop them, but says that they were 
so frightened that he was unable to do so. He then undertook to hurry 
them across, but before he had quite cleared the track, his wagon 
was struck and ruined; one horse was killed and the other wounded, 
and he himself severely, and probably permanently, injured. *There 
was no sign-board at the crossing as required by law, and the evi- 
dence of several persons living in the neighborhood, who saw the 
collision, is that no whistle was sounded, nor was the bell rung 
until the train, running at the rate of about fifteen miles per hour, 
on an up grade, was in from thirty feet to thirty yards of the 
crossing. There was a cut and embankment, amounting together to 
from eight to twelve or fourteen feet, reaching w ithin. about forty 
feet of “the crossing. There was also a growth of tall weeds on 
the embankment, and a high fence along the public road. From 
these causes these witnesses say that C hapman could not see the ap- 
proaching train sooner than he said he did — unless, indeed, it were 
the smoke-stack and top of the cars. From a point much more dis- 
tant from the crossing, they say he might have seen the train,— 
there being there no obstructions. It was a freight train, and the 
conductor testifies that he was in the caboose in the rear and saw 
the plaintiff's wagon one-fourth of a mile from the crossing. He 
does not state w hether he noticed him further after seeing him, or 
not. The engineer and fireman say they did not see him, but that 
the bell was rung from fifty to one hundred yards before reaching the 
crossing, and the engineer says that he sounded the whistle when 
one-fourth to one-half of a mile off. Witnesses who had examined 
the locality say that the cut and embankment begin one hun- 
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dred and eighty-eight feet from the crossing, and were insufficient 
to conceal an approaching train from one situated as Chap- 
man was, and the employees of the company say that he could have 
seen the train at distances variously stated from twenty to thirty 
rods to one-half a mile. There was a verdict in favor of plaintiff, and 
the reversal of the judgment is claimed by appellant because of 
alleged errors in the charge of the court as given, and in the refusal 
of the charges asked. 

The material part of the charge of the court, and all of the 
charges asked and refused, are copied in full. After stating the 
nature of the plaintiff's suit, and of the defense, the court also stated 
the statutory provisions requiring railroads to erect sign-boards at 
the crossings of public highways, and on their approach within 
eighty rods of the crossing to cause a bell to be rung, or a whistle 
blown, and making the companies liable for all damages that may 
accrue by reason of their failure to perform this duty. The charge 
proceeds : 

“4, I charge you, therefore, that if you believe from the evidence 
that defendant’s train, in crossing the road known as the Clarksville 
and Paris road, came in collision with plaintiffs wagon while 
plaintiff was attempting to cross the ‘railroad at that point, and 
thereby injured the wagon and killed one horse and injured plaint- 
iff’s person, and that as the train approached said crossing, a bell 
was not rung, nor a whistle blown, as required by law, and that de- 
fendant, at the time, had no sign-board at the crossing as the law 
demanded, and that but for the neglect of the defendant in not pro- 
viding said sign-board, and not ringing the bell or blowing the 
whistle, as required by law, said collision would not have occurred, 
yon will find a verdict for the plaintiff. 

“5. If, on the other hand, a collision occurred between defend- 
ant’s train and plaintiff's wagon at the point above indicated, and if 
no sign-board was put at the crossing as required by law, and if no 
bell was rung or whistle blown; and if plaintiff discovered the rail- 
road track and crossing in time to have stopped his team upon the 
discovery of a passing train; and if, notwithstanding the failure of 
defendant’s employees to ring the bell or blow the whistle, as it 
was their duty to do, plaintiff, by the use of such diligence and care 
as a man of ordinary prudence and foresight would exercise under 
such circumstances, could have discovered the approaching train in 
time to avoid the collision; and if, as a matter of fact, the failure to 
ring the bell or blow the whistle did not throw plaintiff off his 
guard or cause him to relax his diligence, then I charge you that 
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plaintiff cannot recover, unless you find that, after plaintiff got 
upon the track, or so near thereto that he could not extricate him- 
self from the danger, and while the train was in position to be 
stopped so as to avoid the collision, defendant's agents and servants 
discovered that he was in that position and failed to stop the train. 

“6. If defendant’s employees rang the bell or blew the whistle 
eighty rods from the crossing, and continued the signal until it was 
passed, and if plaintiff discovered that the railroad crossing was in 
his front in sufficient time to have stopped his team until the train 
had passed, then defendant is not liable for any damage that ensued 
from a collision, if any, unless defendant’s employees discovered 
plaintiff on the track or so near thereto that he could not avoid the 
collision in time to stop the train before reaching him, and failed to 
stop it. 

“7, If defendant’s emplovees rang the bell or blew the whistle as 
required by law, and plaintiff saw the railroad crossing in time to 
have stopped his team, and defendant’s employees did not discover 
plaintiff in a position of danger from which he could not extricate 
himself before it was too late to stop the train, so as to avoid the 
collision, defendant is entitled to a verdict. So, also, if defendant’s 
employees did not ring the bell, or whistle, as required by law, 
and such failure did not throw plaintiff off his guard, and if defend- 
ant, by the use of the care and diligence defined above, could have 
discovered the train in time to have stopped his team, and also saw 
the crossing in such time, and defendant’s employees did not dis- 
cover plaintiff in a position of danger before it was too late to stop 
the train, defendant is entitled to a verdict. 

“8. If the conductor of the train, before reaching the crossing, 
saw plaintiff driving along the road sufficiently far from the cross- 
ing to stop his team before the train reached it, he had the right to 
conclude that plaintiff would stop before reaching the crossing, and 
his failure to stop the train would not be such negligence as to ren- 
der the defendant liable, unless he had time to stop the train after 
he saw that plaintiff was on the track or so near thereto that he 
could not avert the danger if the train moved on.” 

The following charges asked by defendant were refused: 

“1st. The failure of the defendant to erect a sign at the crossing 
of the traveled road, over its track, will not render it liable for 
damages, arising from the collision there, if plaintiff knew, or by 
ordinary care might have known, that the railroad track was there. 

2d. The failure to ring the bell or sound the whistle on defend- 
ant’s train will not render it liable for damages arising from a col- 
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Jision with the plaintiff at the’ crossing of a public road, if the 
plaintiff knew or might have known that the train was approaching 
in time to have avoided the injury. 

3d. One traveling upon a public highway, approaching a railroad 
crossing over a railroad track, is required to use ordinary care to 
ascertain the approach of trains; a failure to do so will prevent a 
recovery for injuries which are caused by such failure. 

4th. If you believe from the evidence that the plaintiff discovered 
the railroad track when he was at a point out of danger by the ap- 
proach of the cars, and from which he could have disc -overed the 
approaching train in time to prevent a collision, then the failure of 
defendant to erect a sign at the crossing of the railroad and the 
public road would not render it liable for damages occasioned by a 
collision caused by plaintiff's negligence. 

5th. If you believe from the evidence that defendant's employees 
sounded the whistle or rung the bell eighty rods from the crossing, 
and continued either or both to the crossing, you will find for 
defendant. 

6th. If you believe from the evidence that defendant’s employees 
on the train with which plaintiff collided did not, on approaching 
the crossing of the Paris and Clarksville road, blow the whistle or 
ring the bell as required by law, but that if plaintiff had used ordi- 
nary care and prudence he could have discovered the approaching 
train in time to avoid a collision, and that if plaintiff had used such 
care the injury would not have occurred, you will find for defendant. 

7th. If you believe from the evidence that the plaintiff, on ap- 
proaching the crossing of said railroad, did not look for approaching 
trains, and that if he had done so the injury would not have oe- 
curred, he cannot recover, and you will find for defendant. 

8th. If you believe from the evidence that the plaintiff knew of 
the approach of defendant’s train when he was out of danger from 
the same, and that he drove up on defendant’s track knowing the 
train was near by, and that if he had not done so the injury would 
not have occurred, he cannot recover, and you will find for defendant. 

9th. If you believe from the evidence that plaintiff knew of the 
approach of defendant’s train at a time when he could have pre- 
vented the collision, but that his team ltecame unmanageable and 
rushed on the track, by which means the collision occurred, you will 
find for the defendant. 

10th. It was the plaintiff's duty, upon discovering the approaching 
train, if not then on the track, to have used all proper care to pre- 
vent a collision; and if from the evidence you believe that he did 
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not do what a prudent man would have done, and that by such 
failure the injury occurred, you will find for defendant. 

1ith. Defendant’s employees, in operating its train, had the right 
to presume that the plaintiff, in traveling upon the highway, ap- 
proaching a crossing upon defendant’s railroad, upon being aware 
of the near approach of a train, would stop his team in time to pre- 
vent a collision; and they were not required by law to stop the train 
to allow his team to cross, when he was aware of the approach of 
said train.” 

ist. The first paragraph of the charge is objected to because “ it 
directs the jury to find for the plaintiff, if the neglect to erect a 
sign-board, ring a bell, or sound a whistle, was the cause of the col- 
lision, without calling attention to those acts of the plaintiff that 
would defeat his recovery.” In the next paragraph, however, and 
in a manner plainly evincing the intention of the court that the two 
paragraphs should be taken together, the court proceeds to give the 
jury all needful instruction on this very point. There is no reason 
to apprehend that the jury failed to consider these two paragraphs 
of the charge in connection. 

In the same assignment of error appellant complains of the re- 
fusal of the second, sixth and tenth instructions asked. These in- 
structions in substance require of plaintiff the use of ordinary care 
and prudence, notwithstanding the absence of the required signals, 
to discover an approaching train, and when discovered, to avoid a 
collision. We think their substance is fully and clearly embodied 
in the fifth paragraph of the charge as given. 

2d. That part of the fifth paragraph of the charge which submits 
to the jury the question of fact whether the failure to ring the bell, 
or blow the whistle, did not throw plaintiff off his guard or cause 
him to relax his diligence, is objected to because it is said there was 
no evidence tending to show that such failute did throw him off his 
guard. There was evidence tending to show that he discovered the 
approaching train too late and that the signals had not been given 
as required; and from this evidence the jury were certainly at lib- 
erty to infer that had the signals been properly given, plaintiff would 
have been put on his guard and would have sooner discovered the 
approaching train. See Thompson on Neg., Vol. 1, p. 420, citing 
Pa. P’y Co. v. Ogier, 35 Pa. St., 71. 

3d. So it is complained of various paragraphs of the charge, that 
they submit to the jury the question whether defendant’s employees 
discovered plaintiff on the track, or so near thereto that he could 
not extricate himself from danger, in time for them to have stopped 
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the train, because it issaid that there was no evidence to which it was 
applicable. There is evidence that the conductor, who was in the 
rear part of the train, saw plaintiff in his wagon one-fourth of a 
mile from the crossing, and whilst the evidence is silent as to 
whether the conductor continued to notice him, we think it suilicient 
to make the charge pertinent. Moreover, in our opinion the charge 
might properly have gone further, and have submitted, in connection, 
the question whether defendant’s employees, i in the exercise of proper 
watchfulness on approaching a public crossing, should not hav e dis- 
covered plaintiff on the track, or in danger, in time to have stopped 
the train. R’y Co. v. Sympkins, 54 Tex., 622. In this view of the 
law the charge is not one of which appellant can complain. In this 
connection appellant objects to the refusal of first, fourth and elev- 
enth instructions asked. We think, in so far as they are correct, these 
instructions were embodied in the charge given. 

4th. In the seventh instruction refused, the court was asked to 
tell the jury to find for defendant, if plaintiff, on approaching on 
crossing, did not look for approaching trains, and that if he had do: 
so, the injury would not have occurred. There is no statutory 1 a or 
fixed rule of law, prescribing exactly what a party must do who ap- 
proaches a railroad crossing. If aware of the fact, he is held to use 
such precautions asa prudent man would resort to under the circum- 
stances. Attempts by the court to prescribe the exact thing to be 
done would be infringing on the province of the jury and charging 
on the weight of evidence. Moreover the instruction was rightly 
refused because it held the plaintiff bound to know when he ap- 
proached a railroad crossing, when the evidence shows that there 
was no signal there to notify him, and he was in ignorance of the 
vicinity of the railroad until within fifty or sixty feet of the 
crossing. 

5th. ‘Tn refusing the eighth instruction asked the court did not 
err, because there is no rule of law relieving defendant from respon- 
sibility if plaintiff's team became unmanageable and rushed on the 
track. If the fright of the horses and their unmanageable state were 
occasioned by the near approach of the train, and that near approach 
had been occasioned by the failure to give the proper signals, such a 
rule would seem unreasonable and not sanctioned by authority. 
1 Thompson on Neg., p. 420, and cases cited; Prescott v. East. TR. 
Co., 113 Mass., 370; Pollock wv. East. R. Co., 124 Mass., 158; KR. R. 
Co. v. Ogier, 35 Pa. St., 71. 

Our examination of the charge satisfies us that it isa fair presenta- 
tion of the law applicable to the case. Notwithstanding the absence 
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of the required sign-board, plaintiff after actually discovering the 
crossing was required to conduct his further approach in such a 
manner asa man of ordinary prudence would use under the circum- 
stances. If his failure to discover the approaching train in time to 
avoid the danger, and his want of preparedness to avoid the danger 
when discovered, were not caused or induced by the failure of the 
railroad employees to give the required signals, but were caused by 
plaintiff's own want of proper care, then the defendant was not re- 
sponsible for the collision, unless indeed the railroad employees were 
remiss in not endeavoring to stop the train, when they saw, or should 
have seen, plaintiff's danger. This we think is the law of the case, 
and so far as affects the company’s right to a reversal, was clearly 
stated in the charge. The judgment is affirmed. 
AFFIRMED. 

[Opinion delivered May 2, 1882.] 
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Tue H. & T. C. R’y Co. v. James L. Lesur. 
(Case No. 3088.) 
1. Dastaces.— Tf a disease causing suffering or permanent injury results proximately 
il injuries inflicted by the negligence of a railway company, the suf- 
ised by that disease constitutes an element in estimating damages; nor is 
his rule affected by the fact that such a disease would not ordinarily result from 
the original personal injury inflicted. 

2. CONTRIBUTORY NEGLIGENCE.— A passenger on a railway car who leaps from it 
when the train is in such rapid motion as to render the act manifestly unsafe, can- 
not recover damages for the persona! injuries suffered by his thus leaping from the 
car; nor are his rights affected by the act of the employees managing the train, in 
not stopping at the depot where the passenger stepped in the car the five min- 
utes required by statute, whereby he was being carried away without his consent. 


4 


Arrrat from Grayson. Tried below before the Ion. J. M. 
Lindsay. 


This suit was brought by James L. Leslie, against the appellant, 
claiming $20,000 as damages on account of injuries sustained by 


’ 
‘ 


m, and caused by the negligence of the appellant’s employees, who 
were in charge of and conducting the passenger train of cars on the 
defendant’s line of road, which injuries were received at Van 
Alstyne, a station on that road. The circumstances attending the 


occurrence of which the plaintiff complains are, in substance, that on 
the 26th day of April, 1874, at said station, he entered a passenger 
coach on the express train bound south, for the purpose of procur- 
ing seats for some ladies under his charge, and that whilst petitioner 
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was so engaged the train was put in motion, leaving the station; 
and petitioner, in his efforts to get off the car, without any fault 
of his own, was hurled to the ground, and his left arm broken in 
two places. The petition alleged that the train of cars was not 
stopped at the station the time required by law, nor was it 
stopped a sufficient length of time to permit persons to leave the 
train and alight in safety; that the ladies referred to had paid 
their fare and received their tickets for passage, and were at the 
usual place for passengers to get on the train; that neither the con- 
ductor of the train, or any other person in the employment of the 
defendant, offered to assist the ladies in getting on the train, 
wherefore petitioner entered the passenger coach to assist them, 
and for the purpose of securing proper seats; that the train was put 
in motion by the employees in charge without having stopped at 
the station before named exceeding one minute; and that by the 
gross negligence of the employees of the defendant in thus moving 
said train, and without any fault of petitioner, the injuries were in- 
flicted upon him. The plaintiff alleged that the ladies under his 
charge were in feeble health, and had some children with them, 
thus requiring his aid; that when the train was started, the avents 
of the defendant knew that the plaintiff was on board, and that he 
desired to get off, and that he had entered the cars under the cir- 
cumstances stated, with the knowledge and consent of the defend- 
ant’s agents who were conducting the train. 

The defendant answered by general denial, and for special answer 
alleged that the plaintiff's entrance into the defendant’s coach was 
without authority; that the train stopped a sufficient length of time 
to enable plaintiff to have left the car safely, before the train 
moved; that he remained until the train commenced to move, and, 
when it was in rapid motion, without demanding that the train be 
stopped, leaped from the steps of the car, and thereby received his 
injuries; and that the plaintiff was warned before thus leaping, by 
one of defendant’s employees, not to do so, which warning he wholly 
disregarded. 

The cause was submitted toa jury. Verdict and judgment for 
the plaintiff for $900. 

The grounds relied on for a new trial were, Ist, the court erred 
in refusing charges asked by the defendant; and 2d, the verdict of 
the jury is contrary to the law and to the evidence, and because it 
is excessive. 

The appellant assigns as error the refusal to give the charges asked 
for by him, and the overruling of the motion for a new trial. 
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Water, P. J. Com. App.— The first ground assigned as error, that 
the court erred in refusing to give the instructions asked by the de- 
fendant, is answered by saying that the charge of the court embod- 
ied them all, except the fourth and last paragraph, in the very 
terms in which they were asked, with a few qualifications, which 
did not improperly modify the propositions to which such qualifica- 
tions were applied. 

The law as given embraced substantially all the propositions asked 
to be submitted in the char ge which the defendant asked to be 
given, and which was refused, except the fourth paragraph before 
referred to. The only portion of the paragraph referred to which 
need be discussed is as follows: “ If you believe, from the evidence, 
that the permanent injury to plaintiff was occasioned by erysipelas, 
or other disease not ordinarily consequent upon such fracture as 
plaintiff received, then you will not consider the suffering or injury 
arising from such disease in estimating the damages to the plaintiff.” 

The court did not err in refusing this instruction. The liability 
of the defendant is measured by the fact that the injury received 
follows proximately from the culpable act complained of, and if the 
erysipelas sprung from the injury,the dangers from that disease, as 
well as the sufferings produced by it, constitute a portion of the in- 
jury itself, and it is none the less so because, under similar accidents 
producing fractures, that disease would not ordinarily ensue. 

We will next consider whether the verdict of the jury was con- 
trary to the law and the evidence. The plaintiff rests his right to 
recover damages for the injury occasioned by his leaping from the 
cars whilst in rapid motion, not upon the assumption that his act in 
so doing was one done in the exercise of ordinary care on his part, 
as the sequel evidently showed, but that the defendant was liable for 
the consequences in damages which followed from his thus leaving 
the cars, by reason of the unauthorized act of the defendant in stop- 
ping but one minute only at the station, and thereby presenting the 
motive and temptation to the plaintiff to hazard his life or limbs by 
an effort to avoid being carried away, against his will, from his 
home in Van Alstyne. 

The plaintiff's action in the premises being thus the direct and 
proximate cause of the injury, as is shown both by the pleading and 
evidence, and it appearing clearly from the facts proved that leap- 
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ing from cars in motion is unsafe and dangerous, it follows that the 
plaintiff contributed, by his want of care, to the casualty which 
occurred. 

The question then remains, Do there exist any facts, or is there 
presented a state of case, on which, notwithstanding the plaintiff's 
contribution to his own misfortune, showing that the defendant is 
nevertheless liable for damages in consequence of the injury? 

The court instructed the jury as follows: 

“The plaintiff was bound, in leaving the cars, to take proper care 
and precautions to prevent injury ; ; and he cannot recover if it ap- 
pears from the evidence that in leaping from the cars he acted reck- 
lessly, carelessly or negligently, and thereby contributed to his 
injuries. When the plaintiff found the cars in motion, it was his 
right to demand of the officers or managers of the same to stop the 
train, and if he had been carried from his home or place of business, 
he could have recovered compensation for returning, and all dam- 
ages that he might have sustained on account of being so carried 
away from his home and business. But he had no right to endanger 
his life or limbs by jumping from the cars in order to prevent being 

carried away from home, when he found that the car was in motion ; 
and if it appears that he did so jump, and that the injury com- 
plained of was the result, you will find for the defendant. 

“Tf vou believe from the evidence that the piaintiff, being on de- 
fendant’s cars without a ticket, and not a passenger, did le ap from 
said car while the train was in rapid motion, and that his injury 
was caused by said leaping from the train, then the defendant is not 
responsible for such injury, and you will find for the defendant.” 

Under these propositions of law, the evidence, without conflict, 
negatives the plaintiff's right to recover; and the verdict was there- 
fore distinctly contrary to the charge thus given. 

There is no evidence showing any other connection of the defend- 
ant’s agents with the accident, except such culpability as may be 
implied from the short perio: of time the train of cars remained at 
the station; and if the defendant is not liable on account of its fail- 
ure to stop at said station five minutes, as required by law, or to 
have stopped at least a reasonable time, with reference to admitting 
passengers to board the train, there would exist no basis whatever 
for complaint in this case against the defendant. 

The dereliction of the company to stop the five minutes required 
by law was not per se an act rendering the defendant liable, irre- 
spective of the question of contributory negligence on the part of 
the plaintiff. Railroad Company v. Le Gierse, 51 Tex., 189. In 
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that case it was held that “while the company may have been 
guilty of negligence in not waiting five minutes at the station, such 
negligence would not justify the injured party in attempting to get 
on board the cars while in motion, if such act, under the circuin- 
stances, was negligence and contributory to the injury.” The act of 
the plaintiff which resulted in the i injury being a dangerous one, so 
much so as to have wholly produced the fractures of pl Lintiff’s arm, 
and one not immediately induced through the persuasion, direction, 
command, or other influence attempted to be used by the defend- 
ant’s agents, there is not apparent any circumstances to have oper- 
ated upon the plaintiff's mind when he met with this accident, 
except his ill-judged determination to risk the consequences of the 
fatal leap. Therefore, applying the principles of law laid down in 
Railroad Company v. Le Gierse, supra, the plaintiff's case, according 
to the evidence, did not entitle him to recover. 

“The rule,” it is said in 6 Wait’s Actions and Defenses, p. 583, 
“may be said to be, that a person cannot recover for an injury re- 
ceived by reason of the negligence of another, if his own want of 
care directly contributed to the injury; for where one rushes upon 
danger, which might have been avoided by the exercise of ordinary 
care on his part, he cannot complain if others have failed to exercise 
a greater degree of care than he did. But in order to shield the other 
from liability, the person injured must have not only been negligent, 
but his negligence must have been the proximate cause of the injury. 
He must, by his own want of care, have directly contributed to the 
injury. That is, by his own want of ordinary care, he must have 
done that which has directly brought it about, and thus have placed 
himself or his property in a position where, except for his co-opera- 
tive fault, no injury would have been sustained; and his act must 
have also been such as a. man of ordinary prudence would not have 
done in view of the circumstances. Otherwise he cannot be charged 
with that degree of negligence which operates to excuse the other 
from the consequences ‘of his fault.” Citing numerous authorities. 

And again, 7hid., 584: “To operate as a defense, the plaintiffs 
negligence must have proximately contributed to the injury. If the 
negligence of the defendant was the proximate, and that of the 
plaintiff the remote cause of the injury, an action will lie although 
the plaintiff was not entirely free from fault. The fact that the 
plaintiff is guilty of negligence does not relieve the defendant from 
using all reasonable care to prevent an injury to him or his property ; 
and if he inflicts a willful injury, or neglects to use reasonable care 
to prevent it, he cannot set up the plaintiff's negligence as a bar to 
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the recovery therefor.” Citing 75 Ill. 106; 51 Miss., 234; 28 Ohio 
St., 340; S1 TIL, 590; 11 Hun (N. Y.), 333. 

A passenger upon a steam car, who voluntarily and without cause 
exposes himself to danger, cannot recover for injuries sustained by 
such exposure; as if a passenger attempts to get on or off a car 
when it is in motion. Burrows v. Erie R. R. Co., 63 N. Y., 556, 
where it is said that this seems to be the rule even though the train 
has stopped, but started again before the passenger could alight. 
Lbid. And the fact that the passenger is being carried by the 
station at which he wishes ~ alight will not excuse his act. Mettle- 
stabt v. Ninth Av. R. R. Co. 4 Rob. (N. Y.), 377; Jeffersonville 
Rh. R. Co. v. Hendricks, 26 Ind .. 228. If the car is in rapid motion, 
or the circumstances are such to indicate that it is dangerous to 
alight, neither the advice or directions of the conductor will justify 
the act. Guinon v. N. Y. & H.R. R. Co., 3 Rob. (N. Y.), 25; Penn. 
R. R. Co. v. Aspell, 23 Pa. St., 147. 

Other -similar instances of non-liability for injuries sustained 
through the incautious or imprudent acts of passengers on railroad 
cars can be readily multiplied. The act of the plaintiff in this case, 
whereby he sustained the injury complained of, is of the character 
of the class above instanced; and the plaintiff, when he found him- 
self safely on the defendant’s cars, although being rapidly carried — 
away unwillingly from home, was required under the circumstances 
to act with prudence the same as would be required of any other 
passenger; and whilst the defendant was not without fault, that 
fault of too speedily leaving the station did not endanger the per- 
sonal safety of the plaintiff, and in its very nature could not be the 
proximate cause of the injury which the plaintiff received through 
his own direct act, and which was the proximate cause of said 
injury. See Railroad Company v. Le Gierse, supra. 

It is true that “it is not the least degree of fault on the part of 
plaintiff that will prevent him from a recovery; but it must be such 
a degree as to amount toa want of ordinary or reasonable care on 
his part, under the circumstances at the time of the injury.” H. & 
T. C. R’y Co. v. Gorbett, 49 Tex., 573. But in this case the fault 
or negligence which caused the injury was the act itself which pro- 
duced it, and which was committed by the plaintiff without any 
other fault of the defendant than that which was but the remote 
cause which influenced the plaintiffs action. 

We are of opinion, therefore, that the second ground of error as- 
signed is well taken; that the verdict is not supported by the law as 
applied to the evidence, and that it is contrary to both. In such 
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case it is the well established practice of the supreme court to revise 
the discretion of the district court refusing to grant a new trial. 
We think there was error in overruling the defendant’s motion for 
a new trial, for which the judgment ought to be reversed and the 
cause remanded. 
REVERSED AND REMANDED. 
[Opinion delivered May 2, 1882.] 





S. Devurscu & Co. v.. L. W. Aen. 
(Case No. 4615.) 


1. Cases apPrrRovED.— Bassett v. Proetzel, 53 Tex., 569, and Barron v. Thompson, 54 
Tex., 235, which hold that a failure to issue an execution within one year from 
the date of a preceding execution results in the loss of the judgment lien, ap- 
proved. 

2. CoNsIDERATION — DrEp.— A deed from the husband conveyed property which the 
wife had attempted at a former time to convey without being joined by him. The 
attempted conveyance from the wife recited a consideration of $1,500 received by 
her, and this deed was referred to in the subsequent conveyance made by the hus- 
band, though his deed recited only a nominal consideration. In a proceeding by 
a creditor, attacking the deed from the husband, held, 

(1) That the deed from the husband was prima facie for a consideration 
‘*deemed valuable in law.” 


Arrrat from Bexar. Tried below before the Hon. George H. 
Noonan. 
The opinion states the case. 


Ogden & Ogden, for appellants. 
Tarleton & Boone, for appellee. 


Bonner, Assoctare Justice.—It is contended by appellee Allen, 
defendant below, that the property in controversy was the separate 
property of Mrs. E. H. Adams, and not subject to the judgment 
against her husband, P. T. Adams; and by the appellants Deutsch 
& Co., plaintiffs below, that it was community property, and therefore 
subject to the judgment. 

As most favorable to the rights of Deutsch & Co., we will consider 
it as such community property. Thus considered, it does not become 
necessary to decide the question raised in the case, that the deed of 
Mrs. Allen was void because her husband did not join in it. He 
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subsequently conveyed the property by his own deed, which was 
executed and recorded prior to the sheriff's deed under which 
Deutsch & Co. claim title. As the husband had the right to make 
this conveyance without being joined by the wife, it follows that 
his deed was superior to that of the subsequent deed by the sheriff, 
unless otherwise defective. It is sought by Deutsch & Co. to be 
avoided on two grounds: first, that it was subject to a lien by their 
judgment against P. T. & M. V. Adams; second, that it was made 
upon a consideration not deemed valuable in law, and was void as 
to them as antecedent creditors, under article 2466, Revised Statutes. 

1. As the execution under which the sale was made issued more 
than one year next after the preceding execution, and no sufficient 
excuse shown for the want of greater diligence, any judgment lien 
which had existed on the property was, under the decisions of this 
court, lost. Barron v. Thompson, 54 Tex., 235; Bassett v. Proetzel, 
53 Tex., 569.* 

2. Article 2466, Revised Code, reads as follows: “ Every gift, con- 
veyance, assignment, transfer or charge made by a debtor, which is 
not upon consideration deemed valuable in law, shall be void as to 
prior creditors, unless it appears that such debtor was then possessed 
of property within this state subject to execution sufficient to pay 
his existing debts.” 

The deed from P. T. Adams conveyed the legal title into Snow, 
and the effect of the judgment was to declare the good faith of that 
conveyance; and if the testimony is sufficient to support this finding, 
we would not, under the other testimony in the case, feel authorized 
to reverse the judgment. 

There is no direct testimony as to the value of the land. The 
deed recites a consideration of five dollars, and the effect of the 
reference therein to the prior conveyance by the wife to Snow, in con- 
nection with the testimony of P. T. Adams himself, tends to prove 
that the real consideration was the prior deed of Mrs. Adams to 
Snow, and which recited a consideration of $1,500. If it be admitted 
for the purposes of this opinion only, that Mrs. Adams’ deed was not 
sufficient to pass the title to the property because her husband did 
not join in it, and that a third party could take advantage of this 
defect, yet it does not follow that the husband could not recognize 
the consideration paid therefor as a sufficient and valuable one for 
his subsequent deed, in lieu of this prior one. 

In our opinion the testimony was sufficient to make a prima facie 
‘ease, at least, of a valuable consideration paid for the subsequent 
deed of the husband, and, in the absence of other testimony, was 
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sufficient to support the judgment below. It may be added that 
the testimony dves not show that P. T. Adams was insolvent. 

This view of the case dispenses with the necessity of the con- 
sideration of other questions presented. Judgment affirmed. 


{Opinion delivered May 5, 1582.) AFFIRMED. 


* Nore.— The judgment of S. Deutsch & Co. r. P. T. & M. V. Adams was rendered 
27th March, 1878. The first execution issued May 2, 1878. The second execution 


~ 


issued May 10, 1880, under which 8. Deutsch & Co. purchased. 





Franeis P. Osnorn v. M. Korniauerm. 


(Case No. 4468.) P 
1. DELIVERY OF CHATYELS PLEDGED.—A warehouseman’s receipt, negotiable in 
form, was transferred by the holder as security for a debt to one who at once ex- 
hibited the same to the warehouseman having charge of the goods pledged as 
security, and he at once, at the request of the creditor, and at his expense, and in 
his name, effected an insurance on the goods, which were thereafter held for the 
creditor. Held, 

(1) That this constituted such an tmediate delivery and continuous possession 
of the property pledged as is contemplated by the statute (Acts of 1879, p. 154). 

(2) The statute does not require an actual delivery, and whatever act is in law 
an immediate delivery meets its requirements. 

(3) What constitutes a delivery of chattels must depend on the nature and 
situation of the property. 

(4) The property was, under the facts in this cas? and the statutes (arts. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himself of the statutory remedy provided for the trial of the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 


. 


Arrprat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 


T. G. Pray, for appellant. 

I. A mere constructive or symbolical delivery is not sufficient, as 
against attaching creditors in good faith. Nothing but an open, 
visible, substantial change of possession, such an one as would give 
notice to the public that there had been a change in the ownership 
or possession, is such a delivery as is contemplated by the statute. 
Doyle ». Stephens, 4 Mich., 93; Jude wv. Harris, 5 Vt., 234; Butler a. 
Stoddard, 7 Paige, 166. 

II. As against creditors of the seller, actual delivery to the pur- 
chaser, and a continued possession by him, is necessary to perfect a 
sale. McBride v. McClellan, 6 Watts & Serg., 94. 
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III. There must be a real or substantial change in the possession 
of such property; and when.a creditor neglects to take and retain 
possession of the purchased property, it is conclusive evidence of 
such a trust as to render the transaction fraudulent and void as to 
other creditors. Kirtland v. Snow, 20 Conn., 23. 

IV. The rule of law requiring the vendee to take and retain pos- 
session of property in order to protect it from the vendor’s creditors, 
is a rule of policy as well as of evidence; its object being to pre- 
vent fraud by taking away the temptation to commit it. Moore v. 
Kelly, 5 Vt., 34 (26 Am, Dec.), 283; Cullen v. Thompson, 3 Yerg., 
475 (24 Am. Dec.), 587; Swift v. Thompson, 9 Conn., 63 (21 Am. 
Dec.), 718; Babb v. Clausen, 10 Serg. & Rawle, 419 (13 Am. Dec.), 
684; Mason v. Baker, 1 A. K. Marsh., 208 (10 Am. Dec.), 724; 
Clow v. Wood, 5 Serg. & Rawle, 275 (9 Am. Dec.), 346; Brook v. 
Powers, 15 Mass., 244 (8 Am. Dec.), 99. 

V. The pledge is void as to creditors without notice, because not 
filed with the county clerk. The statute is imperative. Laws’ of 
1879, p. 1384; 31 Barb., 596; 17 Wend., 495. 

VI. The plaintiff could not avail himself of this statute in this 
proceeding. The statute is for the “trial of the right of prop- 
erty.” The record clearly shows that he was not the owner in any 
sense, but simply had a lien upon the property as pledgee. Mor- 
ton v. Wheeler, 22 Tex., 338; Raysor v. Reid e¢ a/.,4 Tex. L. J., 
p. 684; George v. Dyer, 4 Tex. L. J., p. 489; Rodriguez v. Trevino, 4 
Tex. L. J., p. 332; R.S., art. 4843. 


L. N. Walthall, for appellee. 


Srayron, Associate Justice.—On the 25th day of April, 1879, 
the appellee loaned to Michael Bros. $4,400, for which they executed 
to him their promissory notes, due four months after date, and to 
secure the same pledged to him forty-nine barrels and ten half- 
barrels of whisky which they then had stored in the warehouse of 
Berg & Bro. They also empowered him to sell the property pledged, 
in case of their failure to pay the notes at maturity, and to apply 
the proceeds in payment of the debt. 

Michael Bros. held the warehouse receipt of Berg & Bro., which 
at the time of the loan they indorsed as follows: “ Messrs. Berg 
& Bro.: Please deliver the within described whisky to M. Koenig- 
heim or order. Micuart Bros.” 

Within fifteen minutes after the loan and transfer of the ware. 
house receipt, the appellee exhibited to the warehousemen his receipt 
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with indorsement thereon, with instructions to them to insure the 
whisky in the name of the appellee, which they did, the appellee 
paying the premium for insurance, which amounted to $597.42. 

Berg & Bro. held the whisky for the appellee until the 25th day 
of August, 1879, at which time the appellant caused an attachment 
to be levied thereon, which issued in a suit instituted by him against 
Michael Bros. on the 11th of July, 1879. 

This action was instituted by the appellee under the statute to try 
the right of property; a trial was had, and a judgment rendered in 
favor of the appellee, and from that judgment this appeal is prose- 
cuted. 

It is claimed that the pledge to the appellee is void because no 
actual delivery of the property was made immediately after the 
pledge was given, followed by an actual and continued change of 
possession of the pledged property, there having been no copy of 
the writing by which the pledge was made filed in the office of the 

county clerk of the county in which the property was situated. 

The statute relied upon reads as follows: “ That every chattel 
mortgage, deed of trust, or other instrument of writing intended to 
operate as a mortgage of, or lien upon, personal property, which 
shall not be accompanied by an immediate delivery, and be followed 
by an actual and continued chi inge of possession of the property 
mortgaged or pledged by such instrument, shall be absolutely void 
as against the creditors of the mortgagor or person making the 
saine, and as against subsequent purcha users and mortgagees or lien- 
holders, in good faith, unless such instrument or a true copy thereof 
shall be forthwith deposited with, and filed in, the office of the 
county clerk of the county where the property shall then be situated ; 
or if the mortgagor or person making the same be a resident of this 
state, then of the county of which he shall at the time be a resident.” 
Acts of 1879, 18 

The first question in this cause is, Was there such an ¢mmediate 
delivery of the property in controversy to the appellee as is required 
by the statute? 

The statute does not in express terms require that there shall be 
an immediate actual delivery of property pledged, and whatever 
act is in law an immediate delivery must be held sufficient. 

What constitutes delivery is a matter of law, and it has been held 
in a great number of cases that this depends largely upon the nature, 
character and situation of the property. 

The necessities of commerce and the customs of business have long 
caused to be recognized as valid delivery such symbolical delivery as 
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is evidenced by the transfer of bills of lading for property in transit, 
and of warehouse receipts for property on storage. Adoue v. See- 
ligson & Co., 54 Tex., 602. 

The rule is thus stated: “ Delivery, in order to be effectual, should 
be followed by an acceptance of possession; and methods of delivery 
and acceptance differ according to subject matter and situation of 
the thing. But constructive delivery and acceptance are now much 
favored in such transactions. The transfer of a bill of lading of a 
ship at sea, or the delivery of a warehouse key, have long been 
esteemed sufficient for legally transferring the possession of the thing 
so symbolized. . . . Warehouse receipts, and the receipts of 
wharfingers or other kind of custodians, are also, when expressed in 
negotiable form, permitted, in a variety of instances, to be turned 
over by way of symbolical delivery of the goods on storage which they 
represent.” Schouler’s Bailments, 179; Story on Bailments, sec. 207; 
Cartwright v. Wilmerding, 24 N. Y., 521; Taylor v. Turner, 87 IIL, 
297; Whitney v. Tibbitts et al., 17 Wis., 371. 

The warehouse receipt executed by Berg & Bre. was negotiable in 
form; was duly transferred to the appellee, who at once exhibited 
the same to Berg & Bro., who, at the request of appellee, and in his 
name, and at his expense, effected an insurance upon the whisky, 
and thereafter held the same continuously for him. This was such 
immediate delivery and continuous possession as is contemplated by 
the statute, and the pledge to the appellee must be held valid. 

The remaining question in the case is, Was the property subject to 
levy under the attachment; and if so, is the remedy pursued in the 
cause the proper one? 

Whatever diversity of opinion may have been entertained in re 
gard to the right to levy an attachment or execution upon property 
which a debtor has pledged to another, there can be no question of 
the right to make such levy since the adoption of the Revised 
Statutes. 

The statutes provide that “ goods and chattels pledged, assigned, 
or mortgaged as security for any debt or contract, may be levied 
upon and sold on execution against the person making the pledge, 
assignment or mortgage subject thereto; and the purchaser shall be 
entitled to the possession where it is held by the pledgee, assignee or 
mortgagee, on complying with the conditions of the pledge, assign- 
ment or mortgage.” R. 8., 2296. 

The statute further provides that “The writ of attachment may 
be levied upon such property, and none other, as is, or may be by 
law, subject to levy under the writ of execution.” RK. 8., 166. 
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It also provides how levy shall be made, when the execution 
debtor is not entitled to the possession of the property, as follows: 
“ Where the defendant in execution has an interest in personal prop- 
erty, but is not entitled to the possession thereof, a levy is made 
thereon by giving notice thereof to the person who is entitled to the 
possession, or one of them when there are several.” R. S., 2292. 
This manner of levy should be pursued when the attachment or 
execution is levied upon property in the hands of a pledgee. R.&., 
167 

Under these provisions of the statute, the property was subject to 
attachment, and the question as to whether or not the levy was 
prot rly made in this case need not now be considered. If prop- 

ty pledged and in the possession of the pledgee be levied upon as 
an statute requires, the pledgee would not have the right to institute 
a procees ding under the statute to try the right of property. 

The rule prior to the adoption of the Revised Statutes was that 
this statutory remedy could not be used by one who only had a lien 
upon the , property levied . Gillian v. Henderson, 12 Tex., 47; 
Allen v. Russell, 19 Tex., 87; Belt v. Raguet, 27 Tex., 471. 

The mode of levying ' upon and sale of property held in pledge, 
and to the possession of which the pledgee is entitled, being now 
provided by the Revised Statutes, we are of the opinion that one 
who holds property in pledge cannot avail himself of the statutory 
remedy provided by statute for the trial of the right of property, 
if th ie levy be made as the statute directs and the pledgee’s posses- 
sion be not disturbed. 

If the right of the, holder of a lien be imperiled, but his possession 
be not disturbed, as was said in Belt v. Raguet, 27 Tex., 482, “ it 
would seem more consonant with principle that he should (protect 
it) do so by appeal to the equitable powers of the court in the exer- 
cise of its general jurisdiction, than by a resort to the statutory 
remedy for the trial of the right of property.’ 

Th e statute regulating the trial of the right of property is intended 
to give to one who claims to be the owner of property, or to one who 
is enti itl .d to the possession of property, a simple remedy by which 
he may protect both his title and possession. 

In this cause it appears that the levy, or at least such is the infer- 
ence from the record, was made by the officer taking possession of 

the pledged property; and this, in our opinion, entitled the appellee 
to resort to the statutory remedy to protect his possession. 

If, under the statute, the appellant should desire to sell such 
interest as his debtor has in the property, he can do so, but the pur- 
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chaser at such sale will have no right to the possession of the prop- 
erty unless he satisfies the debt for w hich it stands pledged. 

There being no error in the judgment of the court below, it is 
affirmed. 





























AFFIRMED, 
[Opinion delivered May 9, 1882.] 





H. K. & F. B. Tuvrser & Co. v. James Conners. 


(Case No. 4524.) ». 
1. TRESPASS TO TRY TITLE.— A less estate in land than a fee simple may form the 
basis for the action of trespass to try title. 


2. Same.— One in whose favor an action of forcible entry and detainer may be prop- 
erly brought, may, in lieu thereof, maintain trespass to try title. 

3. Jurtsprction.— One having an interest in land for a term of years may maintain 
in the district court his action of trespass to try title against his tenant holding 
over, though the damages claimed may be less than five hundred dollars. 


Apprat from Tarrant. Tried below before the Hon. A. J. Hood. 


J. EF. Cooper, for appellants. 
A. M. Carter, for appellee. 


Bonner, Assoctate Justice. — The appellants, Thurber & Co., being 
the owners of a term of five years in lot 4, block 4, Hirshfield’s ad- 
dition to the city of Fort W orth, and in possession, rented the same 
by the month to appellee Conners. Ue having held over and re- 
fused to pay the rent, this suit was instituted in the district court 
against him, by appellants, in the usual form of trespass to try title, 
and for three hundred and twenty dollars rents. On the trial below 
a jury was waived and the cause submitted to the judge, who found, 
as a question of fact, that the suit was simply for the right of pos- 
session of a lease and rents of less value than five hundred dollars; 
and thereupon dismissed the cause for the want of jurisdiction. 

Section 8, article 5, Constitution of 1876, gives to the district 
court original jurisdiction in “all suits for the trial of title to land; ” 
and if this was such suit, the legislature could not divest that court 
of that jurisdiction. 

Section 16 of the same article provides that the county courts | 
“shall not have jurisdiction of suits for the recovery of land.” 

Clearly, then, the county court did not have jurisdiction, and if 
the judgment of the court below can be sustained, it must be upon 
the ground that the suit was one of forcible detainer, and that the 
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justice of the peace had exclusive jurisdiction. This is the ground 
upon which counsel in their briefs base the judgment below. 

A term of years was such an estate in lands as would sustain the 
common law action of ejectment; in fact, the fictitious cause of ac- 
tion which was the foundation of that proceeding was substantially 
what the present one is in reality. 2 Bl. Com.,139; Minor’s Inst., 
Vol. 4, Part I, 358; Spencer v. MceGowen, 53 Tex., 34; Tyler on 
Eject., 169; 3 Wait’s Actions and Defenses, 50, 55. 

Our statute prescribes that the petition in trespass to try title shall 
state “the interest which the plaintiff claims in the premises, whether 
it be a fee simple or other estate” (R. S., art. 4786, subdiv. 3); 
and by art. 4808 it is provided that the judgment, if for the plaint- 
iff, shall be that he “ recover of the defendant the title or possession, 
or both, as the case may be.” It evidently recognizes that a less 
estate than one in fee simple may be the foundation of this action. 

Moreover, under our statute of forcible entry and detainer, the 
right of possession is the only matter in issue, and the plaintiff can- 
not recover rents even, which was one of the grounds of his action 
in this case, but which, under our statute, can be recovered in tres- 
pass to try title. Clark v. Snow, 24 Tex., 242. 

It is further enacted (R. S., art. 3212) that “no action of forcible 
entry and detainer, as provided for by law, shall be prosecuted at 
any time after two years from the commencement of the forcible 
entry or detainer.” Hence, if trespass to try title would not lie in 
those cases in which forcible entry or detainer would, then, after 
two years, the landlord would be without remedy. 

The action of forcible entry and detainer was intended to give 
landlords and others a summary remedy to recover possession un- 
lawfully obtained or held over, and if the party entitled to this 
remedy shall elect to prosecute the more tedious one of trespass to 
try title, the one unlawfully in possession has no right to complain. 
Taylor’s Land. and Tenant, § 713. 

In Andrews v. Parker, 48 Tex., 94, a plea to the jurisdiction, that 
the landlord should have prosecuted in the justice court his remedy 
by forcible detainer, and not by trespass to try title in the district 
court, was held to have been properly overruled. 

In our opinion the district court had jurisdiction in this case. , 
There was error in deciding otherwise, for which the judgment 
below is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 9, 1882.] 
Vou. LVII—7 
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Aten Hives v. Svsan W. Trorn er At. 
(Case No. 4492.) 


1. GRaANtT—CoNSTRUCTION OF sTATUTES.— The commissioner issued to a colonist in 
‘November, 1835, after the decree of the consultation had closed the land office, a 
title to a league of land as a colonist. Under an irrevocable power of attorney and 
deed, the right of the colonist to the land thus granted passed to a vendee. Such 
grants having been adjudged void, the administrators of the vendee petitioned for 
and obtained a legislative act ‘‘for the relief ’’ of the colonist, which authorized 
the commissioner of the land office to issue a certificate for a like amount of land, 
but which provided that if the colonist ‘‘ had ever sold, aliened or conveyed any part 
of the land,”’ etc., ‘‘then the title hereby authorized to be issued shall issue to and vest 
the property so sold,”’ ete., ‘in such vendee or vendees.’’ The certificate was ob- 
tained and located, and the land appropriated by it was patented to the heirs of the 
vendee. In a suit by the original colonist and grantee, against the patentee, held, 

(1) It was the primary object of the act of the legislature to recognize the validity 
of the original claim of the colonist to land, notwithstanding the issuance of title 
atter the close of the land office. 

(2) It was also intended to vest in the colonist, or his assigns, if he had sold, 
a title to land to which he was equitably entitled. 

(5) Though the relief act did not ia terms authorize the issuance of patent to the 
original vendee, such was the intention of the legislature. 

(4) Though a defect may have originally existed in the title of the vendee, on 
account of the law prohibiting alienation, it was cured by a conveyance made by 
the colonisi after the issuance of title to one through whom his original vendee also 
deraigned title. 

(5) Title to the certificate, which was but the evidence of right to land, vested in 
the assignee of the colonist in like manner as title to the land would. 

. Fact case — EvrpEence.— See opinion for facts tending to prove title, held admis- 
sible in evidence. 

3. Copres — Evipencre.— A certified copy from the general land office of a deed 
properly filed in that department, and which under the statute had the force and 
effect of an original in that office, is admissible in evidence, after evidence of the 
loss of the original. 

4. AUTHENTICATION — CASE APPROVED.— Ballard rv. Perry, 28 Tex., 347, reaffirmed. 

5. STALE DEMAND.— See opinion and statement of case for facts justifying an appli- 
cation of the doctrine of stale demand to the claim of a party who asserted a right 
to land after the lapse of more than forty years after the inception of the claim of 
the adversary, and which was of record. 


oo 


Appear from Young. Tried below before the Hon. B. F. Williams. 

Suit brought by appellant Allen Hines against appellees Susan 
W. Thorn et a/. Although denominated trespass to try title, it 
partakes of the nature of one to remove clouds from the title of 
Himes to certain lands in Young, Baylor and Throckmorton coun- 
‘ties, patented to Frost Thorn, under whom defendants, Mrs. Thorn 
and others, claim. 
‘« 24 statement of the chain of title of the defendants will serve 
also to explain that of plaintiff Hines. 
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On November 28, 1835, a few days after the land office was 
closed by the decree of the consultation, Commissioner George W. 
Smyth issued to plaintiff Hines a title to a league of land formerly 
situated in Old Harrison, now Panola county; and which is the in- 
ception of the title to the lands in controversy under which both 
parties claim. 

Defendants Thorn e¢ a/. contend that the title of plaintiff Hines to 
this survey of land, and to his claim for land against the govern- 
ment of Texas asa colonist, was divested out of Hines and into 
them as follows: 

1. Agreement of date —, 1855, between plaintiff Hines and 
Frost Thorn, by which Hines was to give Thorn one-half his claim 
for land, in consideration that Thorn, at his own expense, would 
locate the same and obtain the title. 

2. Irrevocable power of attorney, in the form usual in those days 
for the conveyance of lands, from plaintiff Hines to Isaac Lee, to 
sell and convey to him his said claim for land, dated October 28, 
1835, and recorded in 1838. 

3. Deed by Isaac Lee, under this power of attorney from plaintiff 
Hines, to Frost Thorn, to an undivided ‘one-half of the league of 
land, describing it by field notes, which had been titled by Commis- 
sioner Smyth to Hines on November 28, 1835. This instrument 
was executed before David Hoffman, alealde for the jurisdiction of 
Nacogdoches and ex officio notary public, on March 17, 1836, and 
recorded in 1838. 

It is claimed by defendants Thorn ef c/., and the testimony tends 
to show the same, that this title from Commissioner Smyth had 
been procured by Frost Thorn under his locative contract with 
plaintiff Hines. 

4. Deed from plaintiff Hines to Mary E. Brown for the recited 
consideration of $1,500, paid to him by her father, David Brown. 
This deed describes the land by field notes and as situated in 
Panola county, and recites that it is the league of land which was 
titled to plaintiff Hines by Commissioner Smyth on November 28, 
1835. It was dated April 16, 1841, and recorded in 1842. 

5. Deed from Mary E. Brown, under the name Mary E. Frazer, 
she having in the meantime married William B. Frazer, joined ipy 
her said husband, to Frost Thorn to this league of land, also 4- 
scribing it by field notes, and reciting that it was the league of land 
granted to plaintiff Hines by Commissioner Smyth, on November 
28, 1835. This deed was dated April 9, 1853, and recorded in the 
year 1853. 
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It having been decided at the Tyler term, 1854, of this court, 
in the case of Donalson v. Dodd, 12 Tex., 381, that those titles 
to lands, which would include that to plaintiff Hines, which had 
been issued after the decree of the consultation, which closed the 
land office on November 13, 1835, were null and void, James H. 
Starr and Haden H. Edwards, as administrators of the estate of 
Frost Thorn, who in the meanwhile had died, and Isaac Lee, as 
vendees of plaintiff Hines, petitioned the legislature for relief so that 
they could get the benefit of the land to which plaintiff Hines had 
been justly entitled as acolonist. In pursuance of this petition, and 
at the instance of these parties, the following special act of the 
legislature was passed, and upon the proper construction of which 
arises the material question in this case: 


** Aw act for the relief of Allen Hines. 


“Srction 1. Be it enacted by the legislature of the state of Texas, 
That the commissioner of the general land office be and he is hereby 
authorized and required to issue to Allen Hines a patent to the 
league of land, titled to said Hines on the 28th day of November, 
1835, by Commissioner G. W. Smyth, or so much thereof as has 
not been adversely appropriated, and issue a certificate for the resi- 
due of the said league of land so appropriated, if any there should 
be, which may be located and patented on any of the vacant and 
unapproptri iated lands of the state. 

“Src. 2. That if the said Allen Hines shall have ever sold, aliened 
_ or conveyed any part of the land hereby authorized to be patented 
to him, then the title hereby authorized to be issued shall issue to 
and vest the property in the land so sold, aliened or conveyed in 
such vendee or vendees of said Hines, their heirs or assigns. 

“Sec. 3. That this act take effect from and after its passage. 

“Passed September 1, 1856.” 

Starr and Edwards, as such administrators, subsequently procured 
from the commissioner of the general land office the certificate 
authorized by this act, and as such administrators had the same 
located, at their expense, upon the three surveys in controversy ; 
and upon evidence that Frost Thorn was the assignee of plaintiff 
Hines, the patents under which defendants claim were issued to the 
heirs of Frost Thorn. 

‘7. Deed of partition of said land between the original defendants 
to this suit — Susan W. Thorn, as the re epresentative of the interest 
of ‘Trost Thorn, deceased, and Isaac Lee representing the remaining 
‘ihterest. 
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Plaintiff Hines instituted this suit March 24, 1879. He claimed 
that the certificate which issued under this special act of the legis- 
lature belonged to him; that he never assigned the same, but that 
it was obtained from the commissioner of the general land office, 
and located and patented without his authority and consent; and 
that he was the true owner of the lands. 

The defendants answered by plea of not guilty, ownership in 
themselves, statute of limitations of ten years because of non-entry, 
and stale demand. 

The trial below resulted in a verdict and judgment for the de- 
fendants, Susan W. Thorn e a/., from which this appeal was 
prosecuted. 


JL. LI. McCall and E. P. Nicholson, for appellant. 

I. There was no showing accounting for the absence of the orig- 
inal deed, or proof that it was ever seen, or ever had an existence, 
or Was ever executed and delivered; and the copy set out shows the 
impress of a seal of the clerk before whom the acknowledgment 
purports to have been taken. 

II. When the words of a statute are plain and unambiguous, 
there is no necessity for resorting to technical rules of construction, 
but the legislative will as expressed must be obeyed. 2 Pet., 662: 
3 A. K. Marsh., 489; 1 Pick., 45, 250. 

III. The intention of the legislature, it is true, must control in 
all cases, but that intention is to be collected from the words of the 
act. A sound construction must always be warranted by the words, 
and never repugnant tothem. Blackwell on Tax Titles, p. 55. 

1V. It is dangerous to attempt to be wiser than the law; and 
when its requirements are plain and positive, the courts are not 
called upon to give reasons why it was enacted. Blackwell, 259; 
Dillingham v. Snow, 5 Mass., 557. 

V. To prove a deed, the original or a certified copy of the original 
deed must be introduced in evidence; or if proposed to prove the 
contents by parol testimony, a proper predicate must be laid by atti- 
davit of loss, ete. Firebaugh 7 Ward, 51 Tex., 413. The paper 
purporting to be a deed from Allen Hines to Mary E. Brown shows 
upon its face that it is a copy of a copy of a copy, and the absence 
of the original not accounted for, nor was it shown that an original 
deed ever existed. 

(Counsel argued at length that the charge of the court was error.) 


F. B. Sexton, for appellee. 
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Bonner, Associate Justice.— The appellant Hines has not set 
out in his brief the errors relied on to reverse this case. We have, 
however, considered such of them as were deemed necessary to 
a proper disposition of it, but not in the order assigned. The de- 
cisive question arises under the third assigned error, which is as fol- 
lows: “ The court erred in the construction given in the charge to 
the special act of the legislature of the state of Texas, passed on 
the Ist day of September, 1556, in evidence in this cause, in this, in 
effect: in instructing the jury that if Allen Hines had sold the 
land titled by Smyth, then the vendees of said land were equitably 
entitled to the certificate; and the transfer to said land authorized 
the commissioner of the general land office to issue the patents to 
the land in controversy in this suit to the vendees of said Allen 
Hines of said land titled by said Smyth.” 

It was evidently the primary object of the legislatare to recog- 
nize the validity of the original claim of Allen Hines for land, not- 
withstanding the invalidity of the title issued by Commissioner 
Smyth, and as far as consistent with the rights of third parties, to 
cure this defect by vesting into him or his assignees a perfect title to 
this land. The special act in this case was different from that in 
McKinney v. Brown, 51 Tex., 96, in this: that in the one under con- 
sideration the rights of assignees were protected, and in the othe. 
they were not. 

The statute did not in terms give title to the assignees of Allen 
Hines to the certificate, if it became necessary to issue one, but in 
our opinion this was the intention of the legislature. It did in 
terms vest the title to the land itself, if not adversely appropriated, 
into the vendee or vendees of Hines, their heirs or assigns. Had 
not this land, then, been adversely appropriated, the whole title and 
interest of Hines would have been, under the evidence, vested into 
his assignees, and who are now represented by the defendants. That 
inchoate claims for land against the government was the subject 
matter of sale has been decided by this court. Johnson v. New- 
man, 43 Tex., 39,and authorities cited. A legal sale of the land, by 
which it had been appropriated, would pass title to the claim or cer- 
tificate by which it was thus appropriated. 

Whatever defect may have originally existed in the title of defend- 
ants, by reason of the illegality in the original conveyance from 
Hines ata time when by law he had not the power of alienation, 
was cured by the subsequent conveyance by him to Mary E. Brown, 
under whom the defendants also claim, made after this disability 
had been removed. Holmes v. Johns, Tyler Term, 1881. 
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Hines’ claim for land then passed by his former deed. As the 
primary object of the legislature was to vest into him or his assignees, 
if any he had, the title to the particular land which had been origi- 

nally located by this claim, and as this was defeated because the land 
had already been adversely appropriated, it would seem to be the 
evident conclusion that the title to the certificate, which was a mere 
secondary object, and intended as a substitute for the land, if that 
could not be had, would vest into his assignees in like manner as 
the title to the land would have done. 

This was the construction placed upon the act by the commis- 
sioner of the general land office, who issued the patents upon the 
certificates to the heirs of Frost Thorn, deceased, and which we think 
was the proper one under all the facts and circumstances of the case. 

The first assigned error presents the question that the following 
testimony on behalf of the defendants was improperly admitted be- 
cause immaterial and pertained to another survey of land, to wit: 

The testimonio issued by G. W. Smyth, 28th of November, 
1835. 

2. Power of attorney from Allen Hines to Isaac Lee, dated Octo- 
ber 28, 1835. 

Deed from Isaac Lee, attorney for Allen Hines, to Frost Thorn, 
dated March 17, 1836. 

4. Copy of deed from Allen Hines to Mary E. Brown, dated April 
16, 1541. 

5. Copy of deed from Mary E. Frazer (formerly Brown) and her 
husband to Frost Thorn, dated April 9, 1853 

The testimony objected to tended to prove the title under which 
the defendants held the patent to the lands, and was therefore ma- 
terial and pertinent. 

The fifth assigned error is that “the court erred in admitting in 
evidence the deed from Allen Hines, of 16th day of April 1841, to 
Mary E. Brown, because the original had not been accounted for, or 
its loss shown. There was no proof that it ever had an existence 
or was ever executed and delivered, and no affidavit of its loss, and 
in addition it is shown to be a copy of a copy.” Were this alleged 
error well taken in fact, and it certainly was not in some material 
particulars, it might be a sufficient answer to say that the testimony, 
though relied on by the defendants, was first introduced by the 
plaintiff himself. 

There was, however, testimony of the existence of the original 
deed, and full proof that it had been lost, that diligent search had 
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been made for it, and that it could not be found. The testimony 
objected to was a certified copy from the general land office. This 
under the statute had the force and effect of the original in that 
office. That original was a duly certified copy iene, “the original 
record of the deed, and evenif there were degrees in secondary evi- 
dence, this would be the highest character of such testimony. 

The objection taken in the brief of counsel, that it did not appear 
that this copy showed that the original certificate of the officer 
taking the proof for record was under his official seal, is not well 
taken. It purported to be under seal, the clerk recorded it on the 
certificate as presented, and the presumption is that these officers 
did their duty, unless it clearly appears otherwise. This precise ques- 
tion has been decided by this court. Ballard v. Perry, 28 Tex., 347, 
and which was affirmed in a recent case. 

Other assigned errors relate to the charge of the court. Although 
there may be some objections to portions of the charge, yet we 
think that, taken as a whole, the plaintiff's rights were not preju- 
diced thereby. Under it, evidently, the jury could not have found 
for the defendants on the plea of limitations. That the verdict may 
have been based upon the plea of stale demand, was, we think, fully 
justified by the evidence. However valid may have been originally 
the claim of plaintiff Hines to a league of land, he is not shown to 
have taken any steps whatever to secure it after the grant to him 
by Commissioner Smyth was found to have been void. This fact 
could have been ascertained as early as the year 1854, when the 
supreme court passed adversely upon this class of titles. He not 
only waited until the several boards of land commissioners and the 
court of claims had expired by their own limitations, but never at 
any time made any effort to perfect his claim. The adverse title of 
the defendants had its inception in the year 1835, and was peace- 
able and continuous. Although this title was upon the public rec- 
ords, plaintiff [lines failed and neglected to contest the same, and 
was never heard to complain until the institution of this suit, on 
March 4, 1879. It would seem conclusive that this delay could not 
be explained on any other reasonable hypothesis than the belief on 
his part that he had no just right or interest in the matter. 

The alleged error that the charge of the court was upon the 
weight of evidence, and the others not already considered, are too 
general to demand, under the evidence, that they be considered. 

The legal title to the lands was in the defendants, and the burden 
of proof devolved upon the plaintiff to defeat it by satisfactory 
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evidence of a superior equity. This, in our opinion, he has not done. 
As the justice of the case seems to have been reached, and as there 
is no material error apparent of record in the judgment below, the 
same is affirmed. 
AFFIRMED. 
[Opinion delivered May 12, 1882.] 





JoserpuH Brooke v. Henry N. Crarx. 
(Case No. 3601.) 


1. STATUTES “ONSTRUED — ABATEMENT — CASES APPROVED.— The Galveston City 
R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs rv. Belcher, 30 Tex., 79, construing 
Pasch. Dig., art. 6463, approved; and the doctrine again announced that an origi- 
nal cause of action is merged in a judgment of the district court in the plaintiff's 
favor, which cannot be vacated, or opened by writ of error or appeal, but remains 
valid and subsisting until set aside, and constitutes, in favor of the legal repre- 
sentatives of the plaintiff, the cause of action. 

2. SPECIAL GUARDIAN — Practice.— The statute required, in a suit by or against a 
minor, the appointment of a special guardian (Pasch. Dig., arts. 6969-6973; 
Acts of 15th Leg., 187, sees. 134-138). Though the statute should have been strictly 
observed, yet, when a judgment was rendered in the district court in favor of a 
minor represented by next friend, no special guardian having been appointed, the 
next friend being recognized by the court below throughout the cause as the proper 
representative of the minor's interest, without objection from the adversary, the 
failure to appoint a special guardian will be regarded as an irregularity only, and 
not such as to require a reversal of judgment when urged for the first time after 
appeal. No payment should, however, be allowed on a judgment on such a pro- 
ceeding other than a payment into court, until a guardian of the estate is qualified 
to receive it. 

3. DamaGces.— A physician attending a woman in child-birth, immediately on the birth 
of the child, and before its remova! from bed, tied two ligatures and cut the um- 
bilical cord. The next morning it was discovered that he bad tied a ligature so 
tightly around the child’s penis that it resulted in the loss of nearly all the glands 
of that member. Ina suit by the child for damages, the court refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was the 
result of innocent mistake or accident, bat they were instructed to find only actual 
damages if they found that the injury was the result of a want of ordinary care 
and diiigence. They were further told that if they ‘* did not believe that defend- 
ant evinced such a gross want of care as would manifest on his part an indifference 
to any injury likely to result to plaintiff therefrom,”’ to find only compensatory 
damages. Held, 

(1) There was no error in refusing to give the charge asked. 

(2) A verdict of $5,500 damages afforded no ground for reversal, as being ex- 
cessive. 

(8) When the actual damage inciudes mental suffering through life, the court 
can rarely set aside a verdict for damages on the ground of its being excessive. 

(4) When the act is so grossly negligent as to raise the presumption of indiffer- 
ence, ev.dence that in other matters connected therewith defendant had shown due 
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been made for it, and that it could not be found. The testimony 
objected to was a certified copy from the general land office. This 
under the statute had the force and effect of the original in that 
office. That original was a duly certified copy from the original 
record of the deed, and even if there were degrees in secondary evi- 
dence, this would be the highest character of such testimony. 

The objection taken in the brief of counsel, that it did not appear 

that this copy showed that the original certificate of the officer 
taking the proof for record was under his official seal, is not well 
taken. It purported to be under seal, the clerk recorded it on the 
certificate as presented, and the presumption is that these officers 
did their duty, unless it clearly appears otherwise. This precise ques- 
tion has been decided by this court. Ballard v. Perry, 28 Tex., 347, 
and which was affirmed in a recent case. 

Other assigned errors relate to the charge of the court. Although 
there may be some objections to portions of the charge, yet we 
think that, taken as a whole, the plaintiff's rights were not preju- 
diced thereby. Under it, evidently, the jury could not have found 
for the defendants on the plea of limitations. That the verdict may 
have been based upon the plea of stale demand, was, we think, fully 
justified by the evidence. However valid may have been originally 
the claim of plaintiff Hines to a league of land, he is not shown to 
have taken any steps whatever to secure it after the gran® to him 
by Commissioner Smyth was found to have been void. This fact 
could have been ascertained as early as the year 1854, when the 
supreme court passed adversely upon this class of titles. He not 
only waited until the several boards of land commissioners and the 
court of claims had expired by their own limitations, but never at 
any time made any effort to perfect his claim. The adverse title of 
the defendants had its inception in the year 1835, and was peace- 
able and continuous. Although this title was upon the public rec- 
ords, plaintiff Ilines failed and neglected to contest the same, and 
was never heard to complain until the institution of this suit, on 
March 4, 1879. It would seem conclusive that this delay could not 
be explained on any other reasonable hypothesis than the belief on 
his part that he had no just right or interest in the matter. 

The alleged error that the charge of the court was upon the 
weight of evidence, and the others not already considered, are too 
general to demand, under the evidence, that they be considered. 

The legal title to the lands was in the defendants, and the burden 
of proof devolved upon the plaintiff to defeat it by satisfactory 
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evidence of a superior equity. This, in our opinion, he has not done. 
As the justice of the case seems to have been reached, and as there 
is no material error apparent of record in the judgment below, the 
same is affirmed. 
AFFIRMED. 
[Opinion delivered May 12, 1882. 





JosePpH Brooke v. Henry N. Crark. 
{Case No. 3601.) 


1. STATUTES “ONSTRUED — ABATEMENT —CAsES APPROVED.— The Galveston City 
R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs r. Belcher, 30 Tex., 79, construing 
Pasch. Dig., art. 6463, approved; and the doctrine again announced that an origi- 
nal cause of action is merged in a judgment of the district court in the plaintiff's 
favor, which cannot be vacated, or opened by writ of error or appeal, but remains 
valid and subsisting until set aside, and constitutes, in favor of the legal repre- 
sentatives of the plaintiff, the cause of action. 

2. SPECIAL GUARDIAN — Practice.— The statute required, in a suit by or against a 
minor, the appointment of a special guardian (Pasch. Dig., arts. 6969-6975; 
Acts of 15th Leg., 187, secs. 134-138). Though the statute should have been strictly 
observed, yet, when a judgment was rendered in the district court in favor of a 
minor represented by next friend, no special guardian having been appointed, the 
next friend being recognized by the court below throughout the cause as the proper 
representative of the minor's interest, without objection from the adversary, the 
failure to appoint a special guardian will be regarded as an irregularity only, and 
not such as to require a reversal of judgment when urged for the first time after 
appeal. No payment should, however, be allowed on a judgment on such a pro- 
ceeding other than a payment into court, until a guardian of the estate is qualified 
to receive it. 

38. Damaces.— A physician attending a woman in child-birth, immediately on the birth 
of the child, and before its remova! from bed, tied two ligatures and cut the um- 
bilical cord. The next morning it was discovered that he had tied a ligature so 
tightly around the child’s penis that it resulted in the loss of nearly all the glands 
of that member. Ina suit by the child for damages, the court refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was the 
result of innocent mistake or accident, bat they were instructed to find only actual 
damages if they found that the injury was the result of a want of ordinary care 
and diligence. They were further told that if they ‘* did not believe that defend- 
ant evinced such a gross want of care as would manifest on his part an indifference 
to any injury likely to result to plaintiff therefrom,”’ to find only compensatory 
damages. Held, 

(1) There was no error in refusing to give the charge asked. 

(2) A verdict of $5,509 damages afforded no ground for reversal, as being ex- 
cessive. 

(8) When the actual damage inciudes mental suffering through life, the court 
can rarely set aside a verdict for damages on the ground of its being excessive. 

(4) When the act is so grossly negligent as to raise the presumption of indiffer- 
ence, ev.dence that in other matters connected therewith defendant had shown due 
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care, and that actual indifferenc? would have been in fact indifference to his own 
interest, shouid not be allowed for any other purpose than to be considered by the 
jury in fixing the amount of exemplary damages. 

4. EXEMPLARY DAMAGES.— See opinion and statement of case for facts which, in the 
judgment of the court, called for a charge on exemplary damages against a physi- 
cian for malpractice. 


Arrrat from Grayson. Tried below before the Hon. R. R. Gaines. 
Fifteen days after the birth of Henry N. Clark, the appellee, this 
suit was brought by his next friend in his behalf to recover damages 
of Dr. John Brooke, a practicing physician, who acted as accoucher 
at the child’s birth. Brooke was charged with gross negligence in 
tying a ligature around appellee’s penis, instead of the umbilical 
cord, at his birth, whereby the glands of the penis came entirely off. 

The material testimony was as follows: 

Helen R. Clark testified in substance: “She was the mother of 
the plaintiff; the appellant was the attending physician at his birth; 
he tied the umbilical cord while the child was in bed, but whether 
under the cover or not, did not know; heard some one ask him if 
he wanted a light, and he said ‘no, it was not necessary.’ When he 
came in the next morning, upon my mother showing him the child, 
she said to him, ‘see what you have done.’ He said, ‘I don’t think 
it will amount to much; it will get well in a short time.’” 

Mrs. Emily McClellan testified that she “is the mother of Mrs. 
Clark, and was present when the plaintiff was born. Dr. Brooke 
was the attending physician, and he was standing at the foot of the 
bed, and received the child from its mother. Before receiving the 
child from beneath the bed-clothing, he tied one cord or ligature, and 
then removed the cover, tied the second ligature, and cut the umbil- 
ical cord, when the child was by Brooke handed to the witness, who 
wrapped it in a blanket and sat by the stove trying to quiet it. 
When the first ligature was tied, the child cried out like it was hurt, 
and continued to ery for about an hour. The doctor then took the 
child in his lap, and examined it, and said the string had slipped off 
the navel cord. He asked for another string, which I gave him; 
had given him one at his request before the child was born; both 
were common.wrapping twine. Mrs. Chaffin assisted Dr. Brooke, 
and he tied a string on the navel cord, and returned the child to me, 
and I washed and dressed it and cared for it until morning. The 
child had spells of crying through the night; all the dressing that 
was done next morning was changing its diaper, and that was done 
by me. When washing the child next morning, I found a string 
hanging down, and, taking hold of it, I found it was tied to the 
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child’s penis; it was a part of the same cord witness gave to Dr. 
Brooke the night before. I had charge of the child all night. 
When Dr. Brooke came I showed him what he had done, and he 
said it was probably owing to Mrs. Chaffin being excited, and hold- 
ing up the wrong thing for him to tie. There was but one string 
around the navel cord when I dressed the child. There was no 
string tied after the child was dressed; no one had the child before 
it was dressed except Dr. Brooke and myself.” 

The witness, Mrs. McClellan, did not say that she saw it was a 
boy when she dressed it, but at the time Brooke put it in the blanket 
for her to take, she saw its sex. 

Mrs. C. J. Van Fossen testified: “I was present when Henry N. 
Clark, plaintiff, was born. Dr. Brooke was the attending physician ; 
he received the child from its mother; Mrs. McClellan was standing 
at the foot of the bed with a blanket, and Dr. Brooke laid the child 
upon the blanket; the child was in the hands of Mrs. McClellan 
when | first saw it. Dr. Brooke asked for a cord before the child 
was born. Mrs. McClellan took the child and sat by the stove, try- 
ing to quiet it. The child cried without ceasing while I stayed. 
When I went away, left Brooke there. Heard Dr. Brooke say the 
child was a boy, before it was dressed. Was not present when 
Mrs. Chaffin and Dr. Brooke tied the cord.” 

Mrs. A. Pearson testified that she was present when the plaintiff 
was born. Dr. Brooke was the attending physician, and received 
the child from its mother and handed it to Mrs. McClellan, who re- 
ceived it on a blanket, and sat by the stove, trying to quiet the 
child, which was crying. Heard Mrs. McClellan ask whether the 
child was a boy or girl, and the doctor said it was a boy. First saw 
the child in Mrs. McClellan’s hands, a short time after the child’s 
birth. Some one asked the doctor what was the matter with it, and 
he took it on his lap, when I left the room. When I returned to the 
room Mrs. McClellan had the child. Did not see Dr. Brooke and 
Mrs. Chaffin tie any cord on the navel cord — was out of the room 
at that time. Was in the room, but did not see Mrs. McClellan 
wash and dress the child. The child was erying while Mrs. Me- 
Clellan had it. Heard Dr. Brooke tell Mrs. McClellan, before he 
left, to notice the cord, and if it slipped and she could not tie it, to 
send for him. I nursed the child some time after it was washed and 
dressed. Stayed in the house that night, in another room; left the 
child with Mrs. McClellan; did not hear any more of it that night. 
The next morning, about eight o’clock, Mrs. McClellan called me to 
look at the child’s penis. I saw a cord tied around it, and the penis 
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was very much swollen and purple. I held it while the string was 
cut off. 

Mrs. L. J. Chaffin testified, in substance, that she was present at 
the birth of plaintiff. Dr. Brooke was the attending physician. He 
received the child from its mother, and, after tying the ligature 
around the umbilical cord, handed it to Mrs. McClellan. In answer 
to Mrs. McCletlan, Dr. Brooke said it was a boy. Mrs. McClellan 
nursed the child until she gave it to Dr. Brooke. She did not leave 
the room with the child. She handed it to Dr. Brooke, to see what 
was the matter with it, and he said the cord tied on the navel cord 
had slipped off. He and I tied another cord upon the navel cord. Dr. 
Brooke held the umbilical cord while I tied the string on it. Did 
not see any cord around the navel cord when I tied one around it. 

Defendant testified in his own behalf, in substance, that he did 
not tie the ligature on the plaintiff's penis. 

Most of the glands of the penis were destroyed, though in its 
mutilated state it answered for urinating purposes, and physicians 
thought it might, when the child was grown, be used for getting 
children, though under difficulties on account of the destruction of 
the glands. 

Verdict and judgment for $5,500. The assignments of error are 
apparent from the opinions. 


fare & Head, for appellant. 

I. The probable injury that may result to a child only two years 
old, in his ability to get children upon arriving at the proper age, 
should not be taken into consideration in estimating the damage 
sustained by the child from an injury to its penis. Defendant 
below asked the court to charge the jury that, “in estimating the dam- 
age, not to take into consideration any injury plaintiff may have 
sustained in his ability to get children when he arrives at the proper 
age,” which the court refused. 

If. The pleasure which a child under the age of puberty may ex- 
perience in the act of copulation, when he arrives at the proper 
age, should not be taken into consideration in estimating the damage 
for an injury to its penis. Defendant below, in the fourth charge 
asked by him, requested the court to charge the jury “ not to take into 
their consideration any damage that may have been done to plaint- 
iff in his ability to copulate upon arriving at the proper age.” This 
charge was refused. 

III. An injury resulting from an innocent mistake or accident will 
not justify vindictive damages or smart money. Wallace v. The 
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Mayor, 2 Hilt., 440; Thompson’s Carriers of Passengers, 573; Mayne 
on Damages, 57, note; 54 Tex., 125. 

They argued at length that the verdict was not supported by 
evidence. 


J. 2. Cowles and Throckmorton & Brown, for appellee. 


Bonner, Associate Justicr.— Appellee Henry N. Clark, a minor, 
by his next friend, instituted this suit February 15, 1875, against 
appellant John Brooke, for damages, actual and exemplary, for an 
alleged act of gross negligence on the part of Brooke as physician 
and accoucher on the occasion of the birth of Clark. 

On November 10, 1877, a trial was had, which resulted, upon 
verdict of a jury, in judgment in favor of Clark for $5,500, from 
which this appeal is taken. 

During the pendency of the appeal defendant Brooke died, and 
motion has been made to dismiss the suit upon the ground that, 
being a personal action, it abated with his death. 

Our statute enacts that a cause pending by appeal or writ of 
error in the supreme court shall not abate by the death of a party 
to the record, provided that this shall not apply to any suit or action 
in which the cause of action does not survive in favor of or against 
the legal representatives of a deceased person. Pasch. Dig., art. 
6463; R.S., art. 1044. 

In the recent case of Galveston City R. R. Co. v. Nolan, 53 Tex., 
139, the conflicting decisions of this court upon this question were 
reviewed, and that of Gibbs v. Belcher, 30 Tex., 79, approved, to the 
effect that the original cause of action was merged into the judg- 
ment of the district court in favor of a plaintiff, and that such judg- 
ment was not vacated or opened by writ of error or appeal, but 
remained valid and subsisting until set aside, and constituted in 
favor of the legal representatives the cause of action. 

The motion to abate will therefore be overruled. 

The objection is raised in this court, that the court below failed, 
under appropriate instructions, to submit separately to the jury 
the questions of actual and exemplary damages, and to require 
them to respond accordingly in their verdict. 

That this is the proper practice, was held in R. R. Co. v. Le 
Gierse, 51 Tex., 189, but the decision in that case did not turn upon 
that question. 

In the later case of R. R. Co. v. Casey, 52 Tex., 112, it is said that 
“it is the proper practice in cases of this character to instruct the 
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jury to find separate verdicts, one as to the actual and the other as 
to exemplary damages. But the failure to do this when not ex- 
cepted to, nor the proper instruction asked, would not of itself be 
sufficient to reverse the judgment.” 

jut the other objection, also raised in this court. that the suit 
was prosecuted for the plaintiff by next friend and not by guard- 
ian, presents a much more serious question. Prior to our recent 
statute on this subject (Pasch. Dig., arts. 6969-6973; Laws 15th 
Leg., 187, secs. 134-138), in force at the date of the commencement 
of this suit and of the trial below, an infant who had no general 
guardian could, under our practice, sue by next friend. 

Under former decisions of this court, the effect of these statutes 
was to supersede this practice, and, for the protection of the rights 
of infants, to require in such cases the appointment'by the court of 
a special guardian, who should qualify by taking an oath and giv- 
ing bond. Pucket v. Johnson, 45 Tex., 550; Ins. Co. v. Ray, 50 
Tex., 511; Bond v. Dillard, id., 302. Without such protection 
their rights might be jeopardized and their estates wasted. 

We are of opinion that the failure to comply with the requisites 
of the statute then in force in regard to the appointment of a special 
guardian for the minor plaintiff, is such fundamental error apparent 
of record, that when the objection is made, even in this court, it 
would require the reversal of the judgment. Bond +. Dillard, 50 
Tex., 302. 

This determination has not been reached without due regard to 
the fact that in this particular case it may materially affect the 
rights of the plaintiff. 

That the law should be thus held, however, would perhaps not 
be seriously questioned had the minor plaintiff failed in the action. 

Although it seems a hardship that a law which was intended for 
the protection of a minor should be invoked against his interest, yet, 
as has been aptly said, hard cases sometimes make bad precedents, 
and we feel it our duty to adhere in all cases to a sound general 
principle, rather than to deviate from it in the particular instance. 

It is due the learned judge presiding and counsel to state that the 
above decisions, changing the former practice, were made subse- 
quently to the trial below. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered April 23, 1880.] 
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On Apptication ror Reneartna. 

Bonner, Associate Justicr.— This case comes before us on rehear- 
ing on the proposition that “the court erred in holding that the 
failure to appoint a special guardian for appellee in the court below 
was such fundamental error as would be considered when first made 
in this court, and being considered was fatal, and in reversing the 
judgment, and rem: nding the case for a new trial.” 

This proposition has been elaborately considered in the able 
briefs and arguments of counsel. 

The objects intended by our former statutes (Pasch. Dig., arts. 
6969-6973; Laws 15th Leg., 187, secs. 134-138) in regard to the 
appointment of special guardians were two-fold: /7rst. That the 
minor, in addition to the general guardianship which the court 
itself, from its long established powers and duties, is required to 
give, should also have the protection of a special guardian, whose 
duty it was to examine in detail into the subject matter in regard 
to which the appointment was made; and for the faithful perform- 
ance of which, oath, bond and security were required. Second. 
That the minor should have been so legally represented that the 
judgment, whether for or against him, should be a protection to the 
other party. The statute, though now repealed, was in our opinion 
a most salutary one. 

Having been intended, however, as a shield for the protection of 
the minor, it should not be used as a sword to his injury. Although 
it should have been strictly enforced by the court, yet as this was 
not done in this case, but as the next friend was treated and recog- 
nized by the court as the proper representative of the minor, and the 
trial proceeded upon this theory without objection from the other 
party, we are, upon further consideration, of the opinion that it was 
in irregularity, but not such fundamental error as should require a 
reversal of the case when presented for the first time in this court. 
Particularly should it be so held when it is apparent, as in this case, 
that the interest of the minor has not been prejudiced by the fail- 
ure to appoint a special guardian, and when, should the judgment 
be affirmed, his interest can still, if necessary, be protected by the 
appointment of a general guardian, or if reversed, the practice 
which required the appointment of a special guardian would not 
now prevail. If this should not be the rule, the other party, who 
was also in fault in not making the objection, could await the result 
of thetrial. If favorable, acquiesce in it; if unfavorable, then object 
for the first time in this court. 

The rights of minors, who in law are not capable of protecting 
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themselves, should receive a more liberal construction and protection 
than those of adults. 

These considerations had great weight with the court on the origi- 
nal hearing, and the former decision was mainly based upon the 
previous case of Bond v. Dillard, 50 Tex., 303. A more careful ex- 
amination of that case, however, shows that we misconceived the 
facts as applied to the one now under consideration. 

In that case Isaac R. Dillard, who was plaintiff both in his in- 
dividual right and as next friend of the minors — his interest to some 
extent conflicting with that of the minors,—at the August term, 
1876, voluntarily took a nonsuit. At the succeeding trial term he 
was permitted to intervene, but as said in the opinion (50 Tex., 309), 
“So far as the record shows, this was done in his own individual 
right, and not in behalf of the minors, if he could appear for them 
at all as next friend.” It did not affirmatively appear then that they 
were represented even by next friend, and in the language of the 
opinion, “the proceedings and judgment as to them seem to have 
been without lawful authority.” 

We are of the opinion that the rehearing should be granted, and 
it is accordingly so ordered. 

ReEWEARING GRANTED. 

[Opinion delivered June 24, 1881.] 


Fixnat Opryton. 


Goutp, Cuter Justice.—1. The question of the effect of the death 
of the defendant pending this appeal was disposed of in the opinion 
of Justice Bonner, delivered April 23, 1880, to which reference is 
made. 

2. So, also, the question growing out of the failure of the court to ap- 
point a special guardian was disposed of in the opinion delivered June 
21, 1881, on the occasion of granting a rehearing. Reference is here 
made to that opinion, and the views there expressed are adopted as 
the conclusions of the court on that subject, after hearing full argu- 
ment thereon on the second hearing of the case. But whilst we de- 
cline to reverse the case, because of this omission, we think that the 
rights of the minor should yet be secured, and that no payment of 
the amount recovered other than a payment into court should be 
allowed, until a guardian of the estate of the minor shall have duly 
qualified. 

3. It is claimed that the court erred in refusing to charge the jury 
“not to allow vindictive damage or smart money, if they found that 
the injury was the result of an innocent mistake or accident.” An 
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examination of the charge given on the subject of exemplary dam- 
ages shows that it embraced the substance of the instruction asked. 
The jury were only allowed to find exemplary damages in case they 
believed that, “in his conduct on that occasion, defendant showed 
such an entire want of care as to evince that he was probably con- 
scious of the probable consequences of his carelessness and indiffer- 
ence to the danger to which plaintiff was subjected.” They were 
told if they “did not believe that defendant evinced such a gross 
want of care as would manifest on his part an indifference to any 
injury likely to result to plaintiff therefrom,” to find only compensa- 
tory damages. Again, they were told if the “act was the result of 
a want of ordinary care and diligence,” defendant was responsible 
only for actual damages. Clearly, appellant has no ground to com- 
plain of the refusal of the charge asked on the subject of exemplary 
damages. 

4. But it is said that the verdict is not supported by the evidence, 
and is excessive, etc. In this connection the point is made apparently 
for the first time in this court, that, under the evidence, the court 
should not have submitted to the jury the question of exemplary 
damages. Ifthe injury to plaintiff was the result of defendant’s neg- 
ligence (and there was certainly evidence to support a verdict that 
it was), then we would be unable to say that the damages assessed 
so far exceeded the actual damage to plaintiff as to show that the 
verdict was the result of passion or prejudice, and was manifestly 
excessive. The nature of the injury, the probable mental suffering 
which it may cause to plaintiff when he comes to years of maturity, 
were considerations which may have legitimately led the jury to the 
conclusion that the sum found was not more than would compensate 
plaintiff for the actual damage suffered. In a case of this nature, 
where the actual damages may include mental suffering through 
life, the court can rarely set aside a verdict as excessive. We are 
unable to see any legal ground for doing so in this case. 

5. In regard to the objection now made, that the court erred in 
submitting to the jury the question of exemplary damages, we re- 
mark that. the record does not show that this objection was made in 
the court below, nor is the point properly embraced in any assign- 
ment of error. In this state of the record, and with a verdict which, 
if confined to actual damages, we are unable to set aside as excess- 
ive, it is by no means clear that the error, if it were error, would be 
fatal to the judgment. 

But our opinion is, that the case as exhibited by the evidence 
called for a charge on the subject of exemplary damages. The crim- 
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inal indifference of the defendant to results wasa fact which the jury 
were at liberty toinfer from the gross mistake which he either made 
or permitted to be made, and the grievous injury which was liable 
to result and did result therefrom. If there was other evidence 
tending to negative any wrong intent or actual indifference on his 
part, still the existence or non-existence of such criminal indifference 
was a question of fact for the jury, and was rightly submitted to them. 
If the conduct of the defendant in the discharge of his duty as ac- 
coucher was so grossly negligent as to raise the presumption of his 
criminal indifference to results, we very greatly doubt whether it 
should avail to exempt him from exemplary damages, for him to 
show that he had no bad motive, and that he acted otherwise in a 
manner tending to show that he was not, at heart, indifferent. 
Where the act is so grossly negligent as to raise the presumption of 
indifference, evidence that in other matters connected therewith he 
had shown due care, and that actual indifference would have been in 
fact indifference to his own interest, should, we think, not beallowed 
for any other purpose than to be considered by the jury in fixing the 
amount of exemplary damages. But whatever may be the true rule 
on this subject, we do not think that there was such evidence nega- 
tiving indifference on the part of defendant as made it improper for 
the court to charge on the subject of exemplary damages. Cochran 
v. Miller, 13 Iowa, 128, is authority for exemplary damages for gross 
negligence ina physician in treating a patient. See, also, Caldwell v. 
N. J. Steambeat Co., 47 N. Y., 282 296, as bearing on the subject 
of exemplary damages for negligence, in what cases the court should 
charge on the subject, and in what cases an erroneous charge thereon 
would be fatal to the judgment. 

6. The application for a new trial on the ground of newly dis- 
covered evidence is so manifestly insufficient that it is not proposed 
to discuss it. 

This case has received repeatedly our most careful consideration, 
and our final conclusion is that no error appears in the action of the 
court, and that the judgment be affirmed. 

AFFIRMED. 

[Opinion delivered May 12, 1882.] 


DissEntTING OPprnton. 


Bonner, Assoctate Justicr.— In my opinion the facts in this case, 
under the rules of law allowing exemplary damages for gross neg- 
ligence, did not authorize this character of damage; and as this 
element, under the charge of the court, may have largely influenced 
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the amount of the verdict, I feel it my duty to dissent, upon this 
point, from the decision of the majority of the court. 

Considered as a breach of contract, exemplary damages were not 
recoverable. R. R. Co. v. Shirley, 54 Tex., 142. 

Considered as a tort, the testimony fails to show that reckless in- 
difference or evil motive upon which rests the rule of exemplary 
damages in such cases. 

The rule is thus stated by a learned text-writer: “The damages 
recoverable for personal injuries will mainly depend upon the nature 
and character of the injury and the manner in which it was wmflicted. 
If it was the result of mere negligence that amounts to little more 
than an accident, less damages are recoverable than in cases where 
it is of a willful or insolent character. Because, in the latter case, 
the jury may go beyond the actual damage and give something by 
way of example; while in the former they are restricted to the 
actual damage. The rule is that, whenever the injury complained 
of has been inflicted maliciously or wantonly, and with circum. 
stances of contumely or indignity, the jury are not limited to the 
ascertainment of simple compensation for the wrong committed, 
but may give against the tortfeasor punitive or exemplary dam- 
ages. Malice, in this rule of law, is not merely the doing of an 
unlawful or injurious act; the word implies that the act complained 
of was conceived in the spirit of mischief, or of criminal indiffer- 
ence to civil obligations.” Wood’s Mayne on Damages, 597, citing 
numerous authorities in notes; 2 Sedg. on Damages (7th ed.), 327, 
note, title Gross Negligence; Field on Damages, §$§ 25, 78, 83-4; 
Shear. & Redf. on Negligence, § 600; Smith v. Sherwood, 2 Tex., 
461; Cotton Press Co. v. Bradley, 52 Tex., 600. 

In Milwaukee, etc., R. R. Co. v. Arms ef a/., Mr. Justice Davis, 
delivering the unanimous opinion of the court, after quoting the 
language of Mr. Justice Campbell in Philadelphia, ete., R. R. Co. ». 
Quigley, 21 How. (U. §.), 214, giving the above definition of malice 
in this connection, and stating that the rule, though announced in 
an action for libel, is equally applicable to suits for personal injuries 
received through the negligence of others, says: “ Redress com- 
mensurate to such injury should be afforded. In ascertaining its 
extent, the jury may consider all the facts which relate to the 
wrongful act of the defendant, and its consequences to the plaintiff; 
but they are not at liberty to go farther, unless it is done willfully, 
or was the result of that reckless indifference to the rights of others 
which is equivalent to an intentional violation of them. In that 
case the jury are authorized, for the sake of public example, to give 
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such additional damages as the circumstances require. The tort is 
aggravated by the evil motive, and on this rests the rule of exem- 
plary damages.” 91 U. 8., 493. To the same effect is Western 
Union Tel. Co. v. Eyser, reported in note to above case. 

In Prickett v. Cook, Dixon, C. J., said: “ Exemplary damages in 
cases of this nature can only proceed from gross and criminal negli- 
gence — such negligence as evinces upon the part of the defendant 
a wanton disregard of the safety of others, and which in law is 
equivalent to malice.” 20 Wis., 378. 

In Bannon v. B. & O. KR. KR. Co., Bowie, C. J., speaking for the 
court, says that the term gross negligence “implies malice and evil 
intention. Hence, in all questions of punitive or vindictive dam- 
ages, the intention of the defendant is a material consideration.” 
24 Md., 124. 

In Wallace v. The Mayor, etc., of New York, the rule is laid down 
that “the recovery of punitive or vindictive damages is allowed 
only where the act causing the injury has been willfully lone; 
where the circumstances show that there was a deliberate precon- 
ceived or positive intention to injure, or that reckless disregard of 
the safety of preson or property which is equally culpable.” 2 Hil- 
ton, 452. 

In Neil v. Glanding it was said that “the injury not having been 
willful, there was no room for vindictive damages.” 42 Pa. St., 499. 

In Cochran v. Miller, 13 Iowa, referred to in the opinion of the 
court in the present case, the statement of facts is so meager that 
we cannot ascertain the circumstances of malpractice for which 
the physician was held liable for exemplary damages. Under our 
statute, to constitute a case of negligent homicide punishable as a 
crime, “there must be an apparent danger of causing the death of 
the person killed or some other.” Pasch. Dig., art. 2238; Rev. 
Penal Code, art. 581. 

This “apparent danger” necessarily implies a knowledge of the 
act committed and its probable consequences. 

The cases quoted from above have been selected from those in 
which damages were sought for personal injuries from alleged gross 
negligence. From these, and others which could be referred to, it 
is believed that the true rule on this subject, and which is supported 
by sound principle, is that exemplary damages should be recovered 
in those cases only in which the act complained of was so carelessly 
performed as to show in fact, or by strong presumption, a reason- 
able knowledge of the danger accompanying it, and a reckless in- 
difference to the probable consequences which might naturally result ; 
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and not in those cases in which a mistake or mishap may uninten- 
tionally, though carelessly it may be, have happened. Although 
the act for which exemplary damages may be recovered in such 
cases is usually denominated gross negligence, it is not so much the 
negative act of omzsston, Which constitutes negligence proper, as one 
which partakes more of a positive act of commission, which goes be- 
yond the line of mere negligence, and becomes an affirmative act, 
done either intentionally in fact, or under such circumstances as 
that an intent to injure might reasonably be presumed, by which it 
becomes criminal or gvqsi-criminal in its nature. Cotton Press Co. 
v. Bradley, 52 Tex., 601. 

The propriety of allowing exemplary damages at all has been de- 
nied by learned judges, and the doctrine should not be extended. 
Fay v. Parker, 53 N. H., 342; Pierce on Railroads, 307, and author- 
ities cited in note 3. 

The testimony in this case shows that the defendant was skillful 
in his profession; that he seemed anxious to discharge his whole 
duty; desired to be sent for to adjust the ligature should it become 
detached; no reason or motive is shown why he should carelessly, 
much less willfully, have caused the injury; on the contrary, his own 
interest and reputation, to say nothing of the ordinary promptings 
of humanity to render aid and not to inflict injury under such cir- 
cumstances, would seem conclusively to have prohibited intentional 
wrong. He unfortunately may have committed the act with which 
he is charged; and if so, although he may be liable for actual dam- 
ages, he should not, under the circumstances, be liable also for 
exemplary damages. 





T. J. Newman v. B. F. & M. R. Dorsoy. 


(Case No. 3710.) 


1. CONSTRUCTION OF WILLs.— By the terms of a will devising property to an only 
child, who died before she arrived at the age of twenty-one years, leaving issue, 
it was provided that the executor named therein should have the possession, 
management and control of the property until the devisee arrived at the age of 
twenty-one years. The executor, after the death of the heir, claimed to be en- 
titled to control the estate until the time when the heir would have been twenty- 
one years old had she lived. Held, 

(1) It was the intention of the testator to give the executor the control of the 
heir’s property during minority, and not longer. 

(2) The minority of the heir ceased upon her marriage, and with it ceased the 
authority of the executor. 

(3) The executor, after his adverse claim, was not a proper executor. 
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Tried below before the Hon. E. B. 





Aprrat from Washington. 
Turner. 


Breedlove & Ewing, for appellant. 
Sayles & Bassett, for appellees. 


Bonner, Associate Justice.— Precedence was given to this case 
because it pertained to the administration of an estate. It involves 
the construction of the second and fifth clauses of the last will and 
testament of Mary Ann Shrimpf. The second clause of the will 
reads as follows: 

“ All the property that I may have and possess, be the same real, 
personal or mixed, or have in expectancy, at the time of my death, 
I hereby give and bequeath to my daughter, Mary Rebecca 
Shrimpf, to have and to hold and to use unto her, the said Mary 
Rebecca Shrimpf, for her sole use and benefit so long as she lives, 
and at her death I give and bequeath said property to her child or 
children, if any she may have, to have and to hold forever. But in 
the event that my said daughter dies without leaving surviving her 
a child or children, or dies before she becomes twenty-one years 
old, then I give and bequeath my entire estate of every description 
either in possession or in expectancy to my brother, T. J. Newman, 
to have and to hold forever for his sole use and benefit.” 

It is claimed by appellant Newman, that, as the daughter Mary 
Rebecca Shrimpf died before she arrived at the age of twenty-one 
years, although she left a child surviving, that the contingency had 
happened which entitled him to hold the property thereafter for 
his own sole use and benefit. 

It is too plain for argument that this claim on the part of appel- 
lant is without legal foundation, to say nothing of its merits in a 
moral point of view. 

The fifth clause of the will gave to appellant Newman the pos- 
session, management and control of the property until the daughter 
Mary Rebecca should have arrived at the age of twenty-one years; 
and that he apply the rents and profits thereof, or so much as he 
might deem sufficient, to her support and maintenance, and to the 

’ payment of the debts of the estate. 

Appellant contends that, although the daughter married and died 
leaving issue, he is nevertheless entitled to “the property until the 
time when the daughter would have arrived at this age. 

This position is ‘also untenable. It was the evident intention of 
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the testatrix to give to appellant, as her representative, this power 
during the minority of the daughter, but not longer. Under our 
statute her disability ceased with her marriage, and with it ceased 
the power given to appellant. Besides, at the death of the daughter 
the property vested absolutely into her surviving child, and as appel- 
lant set up in himself an adverse claim thereto, he ceased to be a 
proper party to control it for the benefit of the child, and particu- 
larly as he had not given bond and security. Judgment affirmed. 


AFFIRMED. 
{Opinion delivered May 16, 1882.] 





Lron Brum er au. v. SaAmvet GAINES ET AL. 
(Case No. 4619.) 


1. HomestEAp.— When a homestead has been once acquired, the subsequent death, 
marriage or removal of all the individuals who composed the family, except the 
surviving husband, does not subject the homestead to forced sale under a judg- 
ment against him, he still occupying it as a home. 


Aprprat from Burleson. Tried below before the Hon. IL B. Me- 
Farlane. 


C. C. Lockett and Scott & Levi, for appellants. 

I. The constitution and laws protect the homestead only in favor 
of a family. Const. 1869, art. XII, sec. 15; Const. 1876, art. XVI, 
secs. 50-52: Revised Code, art. 2335; Howard v. Marshall, 48 Tex., 
481; Whitehead v. Nicholson, 48 Tex., 530; Thompson on Home- 
steads, ch. 2, sec. 68 et seqg.; Keiffer v. Barney, 31 Ala., 196; Cooper 
vw. Cooper, 23 Ohio St., 488; Dobson v. Butler, 17 Mo., 87. 

II. The word “ family” necessarily implies an aggregation of in- 
dividuals, consisting of two or more persons. 1 Bouy., p. 512; 
Webster’s Dictionary; Wilson v. Cochran, 31 Tex., 677; Thompson 
on Homesteads, ch. 2. ; 

III. The only special exemption or privilege in a homestead, ae- 
corded to the widower as surviving husband, is that the homestead 
shall not be partitioned among the heirs of deceased during his life- 
time, etc.; and there being no facts to entitle Gaines to that special 
exemption, the property lost its homestead character upon the death 
of Margaret Gaines. [R.S., ch. 18, art. 2009; Kessler v. Draub, 52 
Tex., 575, and citations; Pasch. Dig., art. 1305; Smyth on Home- 








120 Burm v. GAInes. [Austin Term, 





Opinion of the court. 





steads, sec. 152 et seg.; 22 Wis., 139; 43 N. H., 308; 40 N. H., 249; 
8 Tex., 312; 9 Tex., 680; 45 Tex., 559; ‘d. 588; Woodworth v. 
Comstock, 10 Allen, 425; Doyle v. Coburn, 6 Allen, 71; R. S., ch. 
18, title 37. 


Sayles & Bassett, Ragsdale and Melver, for appellee. 


Bonner, Associate Justice.— This case comes up on an agreed 
statement, from which we make the following extract, as presenting 
the main question, viz. : . 

“The premises in controversy consisted of three acres of land, 
situated in the little village of Tunis, in Burleson county, enclosed, 
and having thereon a dwelling-house, store-house, smoke-house, 
stable and crib, and other improvements, the whole worth about 
$1,000. Itappeared by competent evidence that prior to the sheriff's 
sale under which the defendants below, Blum ef a/., claim, the 
premises were the property of the plaintiff Samuel Gaines. In 1875 
the plaintiff was a married man, the husband of Margaret Gaines, 
and they together owned and occupied the premises as their home- 
stead down to the death of Margaret Gaines, which occurred in Jan- 
uary, 1876. After her death the plaintiff below, Samuel Gaines, 
continued to occupy the premises as his home down to his eviction, 
claiming them as his homestead. Neither Samuel Gaines nor Mar- 
garet Gaines had any children or dependent relatives living with 
them, and after the death of his wife Samuel Gaines lived on the 
premises a/one, conducting a small mercantile business in the store. 
During his wife’s life-time the plaintiff became indebted to the de- 
fendants L. & H. Blum in the sum of $1,400 or thereabcuts, for 
which they held his note, payable in Galveston. After his wife’s 
death, about J uly, 1878, the debt having been reduced by payment 
and credits to about $500, defendants instituted suit on it against 
Samuel Gaines, in the county court of Galveston county, and ob- 
tained judgment thereon. Afterwards, by proper proceedings, an 
alias execution on said judgment, directed to Burleson county, was 
by the sheriff thereof levied on the premises in controversy, and 
they were duly sold at sheriff’s sale, the said Leon & H. B lum be- 
coming the purchasers, and receiving the sheriff's deed. In Decem- 
ber, 1878, they sued for, sequestered the premises, and Gaines 
having failed to replevy within the time limited by the law, they 
replevied and dismissed their suit, but retaining the possession of 
the premises. Whereupon plaintiff brought this suit to recover the 
property and rents. It sufficiently appeared that the rent of the 
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premises was worth what the jury allowed for them in their verdict. 
The only question presented for the decision of the court is whether 
or not, upon the foregoing facts, the plaintiff was entitled to claim 
the homestead exemption in the premises. If he was, then the judg- 
ment of the court below is to be affirmed; otherwise reversed.” 

We are asked in this appeal (and this is the sole question presented 
for our consideration) to reconsider and overrule the case of Kessler 
v. Draub, 52 Tex., 575, in which it was held that, when a homestead 
has been once acquired, the subsequent death, marriage or removal 
of all the individuals who composed the family, except the surviving 
husband, does not subject the homestead to forced sale, under a 
judgment against him, he still occupying it as a home. 

The homestead estate was one unknown to the common law, and 
is of very recent origin, having been created by statute and under 
the construction given by the courts. As might have been reason- 
ably expected in the legislation upon a new subject matter, the stat- 
utes did not in express terms anticipate and provide for every possible 
phase of the question, and the courts have been called upon to con- 
strue and apply the law to new cases as they would arise. This 
construction has almost invariably been a liberal one, and designed 
to carry out the beneficent purposes and intention of the legislature. 
This court has repeatedly called attention to the necessity of more 
specific legislation on the subject, and in the absence of it has been 
forced to decide cases not so much from the letter of the law as 
from its evident spirit and intention. These decisions have not been 
made in a spirit of judicial legislation, but in an anxious desire and 
effort, by analogy and otherwise, to arrive at a proper construction 
of the constitution and laws. Our statutes pertaining to estates of 
deceased persons have generally made express provision to set aside 
to the surviving widow and minor children of a deceased husband 
and father, the homestead and other exempt property, and no such 
express provision has been made for the husband. The statute of 
August 15, 1870 (Pasch. Dig., art. 5487), however, more general in 
its terms than the preceding ones, enacted that the exempt property, 
including the homestead, or its value if there was no such property, 
did not form a part of the estate of a deceased person where a con- 
stituent of the family survived. This language would include a 
surviving husband as well as a surviving wife, and would include 
either, whether there were any children or not. That a surviving 
husband with the minor children would be entitled to the homestead 
and other exempt property upon the death of the wife, has been the 
generally, if not universally, recognized rule in this state. Had the 
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homestead been the separate property of the wife, we presuine that 
it would not be contended that at her death it ceased to be the 
homestead, simply for the reason the statute in regard to estates did 
not in express terms require it to be set apart to the husband. It is 
quite possible that one of the reasons wliy express provision was 
made in our previous statutes that the surviving widow and minor 
children should be entitled to the homestead and ‘other exe mpt prop- 
erty, and no such express provision was made for the surviving hus- 
band, was mainly that, as the husband was already the existing 
head of the family, no such legislation was considered necessary, 
but that as the wife had not previously been the head of the family, 
it was considered necessary that she be so recognized and the 
property be guaranteed to her as such. 

But we think it evident, from the language of the present consti- 
tution, and the laws now in force, that it was the intention of the law- 
makers that the homestead, on the death of the wife, should be 
continued to the husband, whether he had children living with him 
or not. By sec. 52, article XVI, Const. 1876, it is provided that: 
“On the death of the husband or wife, or both, the homestead shall 
descend and vest in like manner as other real property of the de. 
ceased, and shall be governed by the same laws of descent and dis- 
tribution, but it shall not be partitioned among the heirs of the 
deceased during the life-time of the surviving husband or wife, or 
so long as the survivor may elect to use or occupy the same as ¢ 
homestead,” ete. 

Thus it will be seen that the constitution expressly provides for 
a survivorship in the husband, as well as the wife, in the homestead, 
as such,and this not upon the condition and continuance of his 
status as the head of a family, but to him alone and during his life- 
time, or so long as he may elect to use or occupy it as a homestead. 

Under this constitution the Revised Statutes were enacted. 
Chapter 18 of the act pertaining to estates of decedents, p. 294 
after having first, as in previous statutes, required the court to set 
apart the homestead and other exempt property for the use and 
benefit of the widow and minor children, and also to a new class, 
the unmarried daughters remaining with the family, provides, in 
art. 2009, that “on the death of the wife, leaving a husband sur- 
viving, the homestead shall descend,” etc., as in the section of the 
constitution above quoted. Here, then, is an express declaration on 
the part of the legislature that the “surviving husband ” shall, on 
the death of the wife, be continued in the homestead right, not 
upon the condition even, as in that part of the chapter which pertains 
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to the surviving wife, that it is set apart to him and minor children 
and unmarried ‘daughters, but with the express declaration that it 
shall not be partitioned even among the heirs of the deceased wife 
“during the life-time of such surviving husband, or so long as he 
may elect to use or occupy the same as a homestead.” This clause 
has the more significant force when it is remembered that, under 
the act of 1848, pertaining to estates, the homestead, when set apart 
to the widow even, was subject to be partitioned among the heirs, 
if the estate proved to be solvent. 

There is a marked distinction between the right of a widower 
who is not the head of a family to acquire a new homestead in the 
first place, and the right to retain the already existing homestead, 
after the dissolution of the family by death or otherwise. As to 
the acquisition of a new homestead, he would stand on the same 
ground as a bachelor or spinster, but in the retention of the old 
homestead he occupies, both in the policy and language of the 
law, a much more favorable standpoint. There is something re- 
pugnant in the proposition, that, to the sorrow of losing his family, 
should be added the misfortune that his home should be taken from 
him by forced sale; and that, too, for a debt for the payment of 
which it was not believed, either by himself or the creditor, at the 
time of its creation, that the homestead would be liable, and for the 
security of which it did not enter as an element of credit. 

We think, both on reason and authority, that the rule announced 
in Kessler v. Draub, 52 Tex., 574, is sound, and the doctrine of that 
case is reaffirmed. 

AFFIRMED. 

{Opinion delivered May 25, 1882.] 





F. G. Evansicn, Jr., py Nexr Frienn, v. Tue G., C. & S. F. R’y Co. 
(Case No. 4475.) 


1. Fact case — NEGLIGENCE.—See opinion for facts stated in the petition which 
were held sufticient to render a railway company liable in damages for injuries in- 
flicted upon a child while it was playing on a railway turn-table. 

2. DamaGes — NEGLIGENCE,— An action may be maintained by a parent for the 
loss of his child's services during minority, and for all necessary expenses and 
losses incurred in attention to it while sick from an injury caused by the negli- 
gence of another, and this notwithstanding an action may be maintained in 
behalf of the child for such injury as results in personal damage to himself. 
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Arpeat from Washington. Tried below before the Hon. I. B. 
McFarlane. 
The opinion states the case. 


F. G. Jodon, for appellant. 

I. There is a cause of action set up in plaintiff's first amended 
original petition, and the general demurrer should not have been 
sustained. H. & T. C. R. R. v. Sympkins, 8. C. Tex., 4 Tex. L. J., 
566; Hamilton v. S. A. R. R. Co., 8S. C. Tex., 4 Tex. L. J., 533: 
Lynch v. Nurdin, 2 Thomp. Neg., 1140; Railroad v. Stout, 17 Wall., 
657 [Turn-Table case]; Keefe v. Milwaukee & St. Paul R’y Co., 21 
Minn., 207, reported also in 18 Am. Rep., 393 [Turn-Table case}; 
Kansas Cent. R’y Co. v. Fitzsimmons, 22 Kans., 686, also in 31 Am. 

ep.; 203, with note [Turn-Table case}; Koons v. St. Louis & Iron 
Mt. R. R., 65 Mo., 592 |Turn-Table case]; Robinson v. Cone, 22 Vt., 
213, also in 2 Thomp. Neg., 1129. 

II. That the injuries were caused by the joint negligence of the 
defendant and a stranger is no defense; and unless the person whose 
fault is relied upon as an excuse was subject to the direction of the 
plaintiff, or had him under control, the stranger’s fault cannot be 
charged upon the plaintiff. The proximate cause of the injury was 
defendant’s neglizence in leaving a dangerous instrument exposed ; 
and the fact that other children put it in motion will not bar a 
recovery. H. & T. C. R’y Co. v. Sympkins, 8. C. Tex.,4 Tex. L. J., 
566; Railroad Co. v. Stout, 17 Wall, 657; Shear. & Redf. on Neg., 
2d ed., sec. 10, note 2; sec. 27, note 1; secs. 46, 594-596; 2 Thomp. 
Neg. [Lvnch v. Nurdin], 1140; id., 1129, Robinson v. Cone; Keefe 
v. Milwaukee & St. Paul R’y Co., 21 Minn., 207, also in 18 Am. 
Rep., 393; Kansas Cent. R’y Co. v. Fitzsimmons, 22 Kans., 686, 
also in 31 Am. Rep., 203, with note; Clark v. Chambers, 7 Cent. L. 
J., p. 11 [English High Court of Justice, Queen’s Bench Div., 
April 15, 1878]; Lehigh Valley Rh. R. v. McKeen, 90 Pa. St., 122, 
also in 35 Am. Rep., 614. 


Hume & Shepard, for appellee.— The court did not err in sus- 
taining the demurrer, because it appeared from the petition that the 
turn-table was situated upon the property of defendant, and was at 
rest; that the boy was a trespasser to whom the defendant owed 
no duty; that he was hurt by reason of his own improper conduct, 
and not through any culpable act of defendant. McAlpin v. Pow- 
ell, 70 N. Y., 126; Railroad Company v. Bell, 81 Ill, 76; Railroad 
Company v. Henigh, 26 or 27 Kans. (10 C. L. J., 208); Cauley v. 
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Railroad Company (Sup. Ct. Pa., 1880), 11 Reporter, 67; Smith ». 
Hestonville R. Co., 92 Pa. St., 450; Morrissey v. East R. Co., 126 
Mass., 377; Lyons v. Brookline, 119 Mass., 491; Tigh v. Lowell, id., 
; Wright v. Malden R. Co., 4 Allen, 283; Callahan v. Bean, 9 
Allen, 401; Victory v. Baker, 67 N. Y., 366; Hartfield v. Roper, 21 
Wend., 615; Wood v. Ind. School Dist., 44 Iowa, 27; Honor +. 
Albrighton, 93 Pa. St., 475; Hughes v. McFie, 2 Hurl. & Colt., 744; 
Mangan & Atherton, L. R., 1 Exch., 238; 8. C., 4 Hurl. & Colt., 
8; Gautret v. Egerton, L. R., 2 C. P., 370; Stone v. Jackson, 32 
Eng. L. & Eq., 349; Willsinson v. Fairre, 1 Hurl. & Colt., 633; 
Lygo v. Newbold, 24 Eng. L. & Eq., 507. 


Srayton, Assoctate Justice.— This action was brought by appel- 
lant against the appellee to recover actual damages for expenses in- 
curred by him for medical bills, medicines, nursing, and loss of time 
during the confinement of his infant son, alleged to have been caused 
by injuries received by the child while playing upon a turn-table 
owned by the appellee, and situated in the city of Brenham, in a 
anon place near a public street. The situation of the turn-table 

n reference to plaintiff's residence; its public position; its danger- 
ous structure; that children were accustomed to play on the turn- 
table; that servants of appellee knew that fact; that it was 
unguarded, unenclosed, and in no way fastened; that without his con- 
sent or knowledge, and contrary to his orders, the child went to the 
turn-table and was there seriously injured while pli ving thereon with 
other children (the nature and character of the injury being given); 
that in consequence of the injury received by the child he was com- 
pelled to employ a physician, purchase medicines, spend time in nurs- 
ing the child, and incur other expenses and suffer other losses (the 
expense of all of which was stated), were alleged. 

Demurrers were filed to the petition, which in substance set’ up 
that the petition was insufficient, because it appeared therefrom that 
the turn-table was upon the premises of the appellee; that the child 
Was a trespasser, and that he was hurt by his own improper act. 
The demurrers were sustained and the cause dismissed. 

The facts stated in the petition showed that the child was injured 
by the negligence of the appellee, under such circumstances as to 
render it liable for damages to the father and also to the child. 
Railroad Company v. Stout, 17 Wall. 660; K. C. R’y Co. wv. Fitz- 
simmons, 22 Kans., 687; Koons v. St. Louis, etc., R. R., 65 Mo., 592; 
Keefe v. Milwaukee, etc., Railway Co., 21 Minn., 207. 

The petition also negatived neglig gence upon the part of the plaint- 
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iff, and alleged want of discretion in the child, which was only seven 
years of age. 

The plaintiff may maintain an action for the loss of the services 
of his child during minority, and for all necessary expenses and 
losses incurred in its attention while sick from an injury caused by 
the negligence of another, notwithstanding an action may be main- 
tained in behalf of the child for such injury as gives personal dam- 
age to himself. R. R. v. Miller, 49 Tex., 322; Wood’s Master and 
Servant, sec. 227; 2 Thomp. on Neg., 1260. 

For the error of the court in sustaining the demurrer to the peti- 
tion, the judgment of the district court is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 

[Opinion delivered May 19, 1882.] 





F. G. Evansicn v. Tue G., C. & S. F. R’y Co. 
(Case No. 4474.) 


1. Actron.— Under the Revised Statutes a father may maintain an action, as next 
friend to his son, to recover damages for personal injuries wrongfully inflicted on 
the son. 

2. ConTRIBUTORY NEGLIGENCE.— The same rule in regard to contributory negligence 
which applies to persons whose age and discretion enable them to protect them- 
selves, does not apply to children of tender years. Damages may be recovered for 
injuries to children, who, through want of discretion, have contributed thereto, 
under circumstances which would defeat a recovery by persons having age and 
discretion. ‘ 

3. PLEADING — Fact casE.— See petition for allegations of the conduct of employees 
of a railway company resulting in injury to a child seven years old, which, if es- 
tablished, would authorize a recovery. 

4. PrRacTICE — CONTRIBUTORY NEGLIGENCE.— The question whether a child suing 
by next friend, for damages alleged to have resulted from the negligence of the 
defendant, had sufficient discretion to make him subject to the rules of law appli- 
cable to contributory negligence, is not a question for the court to be determined 
on demurrer, but of fact to be tried by the jury. 

5. NEGLIGENCE — Damaces.— The fact that the turn-table of a railway company, 
on which a child of tender years was injured, through the negligence of the com- 
pany’s agents, was located on the premises of the company, cannot affect the 
right of the child to recover for the damage inflicted. 


Aprprgeat from Washington. Tried below before the Hon. I. B. 
McFarlane. 


F. D. Jodon, for appellant. 
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Hume & Shepard, for appellee.— The court did not err in sustain- 
ing the demurrer, because it appeared from the petition that the 
turn-table was situated upon the property of defendant, and was at 
rest; that the boy was a trespasser to whom the defendant owed no 
duty; that he was hurt by reason of his own improper conduct, and 
not through any culpable act of defendant. McAlpin v. Powell, 70 
N. Y., 126; Railroad Company v. Bell, 81 ILL, 76; Railroad Com- 
pany v. Henigh, 26 or 27 Kans. (10 C. L. J., 208); Cauley v. Railroad 
Company (Sup. Ct. Pa., 1880), 11 Reporter, 67; Smith v. Heston- 
ville R. Co., 92 Pa. St., 450; Morrissey v. East R. Co., 126 Mass., 
377; Lyons v. Brookline, 119 Mass., 491; Tigh v. Lowell, id., 472; 
Wright v. Malden R. Co., 4 Allen, 283; Callahan v. Bean, 9 Allen, 
401; Victory v. Baker, 67 N. Y., 366; Hartfield v. Roper, 21 Wend., 
615; Wood wv. Ind. School Dist., 44 Iowa, 27; Honor ». Albrighton, 
93 Pa. St., 475; Hughes v. McFie, 2 Hurl. & Colt., 744; Mangan v. 
Atherton, L. R., 1 Exch., 238; 8. C., 4 Hurl. & Colt., a Gautret 
v. Egerton, L. R., 2 C. P., 3870; Stone v. Jackson, 32 Eng. L. & Eq., 

9; Willsinson v. Fairre, 1 Hurl. & Colt., 633; Lygo v. Newbold, 
24 Eng. L. & Eq., 507; Loftus v. Union Ferry Co., 84 N. Y., 455. 


Srayron, Assocrate Justicr.— This action was brought by F. G. 
Evansich, Sr.,as next friend of his son, F. G. Evansich, Jr., a child 
seven years of age, to recover damages for an injury alleged to have 
been received by the son on the 18th day of April, 1880, on a turn- 

table owned by the railway company, w hich was alleged to be in a 
public place very near to a public street in the city of Brenham, un- 
enclosed, unguarded, unlocked, and easily put in motion by children. 
The petition set out fully the manner in which the injury was 
received, the character of injury received by the child, and the neg- 
ligence of the railway company. 

The appellee answered by a general demurrer and by special de- 
murrers; also by general denial and by special answers. The 
demurrers were sustained and the cause dismissed. 

As special ground of demurrer it was urged that the father, as 
next friend, could not maintain the action for his minor son. This 
action having been instituted since the adoption of the Revised 
Statutes, the father could institute and maintain it. Abrahams v. 
Volbaum, 54 Tex., 227; Brooke v. Clark, Tex. Law Reporter, 205, 
affirmed at the present term of this court. 

In addition to a general demurrer, there was a special .demurrer, 
which was as follows: “ The said petition is insufficient in law, be- 
cause it appears from the allegations thereof that, if plaintiff has 
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been injured or damaged, the same was caused wholly by his own 
contributory negligence and willful trespass upon the property of 
defendant.” 

The petition in this cause is very full, and, tested by the princi- 
ples set forth in many well considered cases by courts of high 
authority, must be considered as sufficient. 

The same rule which applies to persons who from their age have 
discretion sufficient to protect themselves, in reference to contribu- 
tory negligence, cannot be applied to infants of tender years; and 
in reference to them, the negligence of a party through whose want 
of care they receive injury w rill fix liability, notwithstanding the 
act of the infant may have been such as would defeat a recov ery by 
an adult receiving an injurv under the same circumstances. 

In the case of Railroad Company v. Stout, 17 Wall., 660, the rule 
is thus stated: “It is well settled that the conduct of an infant of 
tender years is not to be judged by the same rules which govern 
that of an adult. While it is the gencral rule in regard to an adult, 
that, to entitle him to recover damages for an injury resulting from 
the fault or negligence of another, he must himself have been free 
from fault, such is not the rule in regard to an infant of tender 
years. ‘The care and caution required of a child is according to its 
maturity and capacity only, and this is to be determined in each 
case by the circumstances of that case.” The defense urged in the 
case above cited was the same as in this case; the facts were almost 
identical, and the defense was held insufficient. 

In the following cases, K. C. R’y Co. v. Fitzsimmons, 22 Kans., 
687; Koons v. St. Louis & Iron Mountain R. R., 65 Mo., 592; Keefe 
v..Milwaukee & St. Paul Railway Company, 21 Minn., 207, the facts 
and pleadings were substantially the same as in the present, and the 
plaintiffs were held entitled to recover. 

The petition in this cause negatives the idea of negligence upon 
the part of the parents of the child injured; shows that the turn- 
table was in a public place, and very near to a public street; that 
children were accustomed to play on the turn-table; that on the 
same day on which the injury was inflicted, and but a short time 
before the child was injured, another child was injured, of which 
the servants of the appellee had notice; that no steps were taken to 
so secure the turn-table that children could not revolve it, and thereby 
receive injury, and that the injured child was only seven years of 
age, and wanting in that discretion necessary to its own protection. 
Such facts entitled the plaintiff to maintain the action, and, if proved, 
to a recovery. 
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The question of discretion in the child, and of consequent respon- 
sibility for negligence, was not one for the court, and to be deter- 
mined upon demurrer, but was for the jury. 

In no class of cases can this practical experience (of juries) be 
more wisely applied than in that we are considering. We find, ac- 
cordingly, although not uniform or harmonious, that the authorities 
justify us in holding in the case before us, that, although the facts 
are undisputed, it is for the jury and not for the judge to determine 
whether proper care was given, or whether they establish negligence. 
Railroad Company v. Stout, 17 Wall., 664. 

A court cannot declare as a matter of law that a child of seven 
years is su? juris, and when from the age of the child there may be 
doubt upon that question, it should be submitted to the jury. 
2 Thomp. on Neg., 1181, 1182, and citations. 

The fact that the turn-table was upon the premises of the appel- 
lant does not affect the question, nor relieve it from the duty of ex- 
ercising, in reference thereto, such care as will render it not a 
dangerous machine to children whoare attracted to it for amusement. 

For the error of the court in sustaining the demurrer and dismiss- 
ing the cause, the judgment of the court below is reversed and the 
cause remanded. 

ReEVERSED AND REMANDED. 

[Opinion delivered May 19, 1882.] 





Texas & N. O. Ry Co. v. Marri Waurre. 
(Case No. 4401.) 

1. JupaeMent—Insunctron.— The judgments formerly authorized against the 
sureties on an injunction bond, where injunction issued to stay collection of a 
judgment, were on a construction of art. 3936, Pasch. Dig., and were statutory 
judgments. They were not rendered by the district court under its general equity 
powers. Under the Revised Statutes no judgment can be rendered against the 
principal and sureties on an injunction bond, or against the principal alone, on 
dissolution of the injunction. 

2. Same.—On the dissolution of the injunction the holder of the judgment pursues 
his ordinary remedy to collect the same, and the bond which restrained its collee- 
tion gives him an additional security for his debt. 

8. Same.— The ten per cent. damages allowed by statute on the amount of the debt, 
when the collection of money is enjoined, is the measure of defendant's remedy on 
the dissolution of the injunction, unless by pleading and evidence a necessity for 
further relief is shown, in which event the court, in the exercise of its general 
equity powers, will grant the relief. But such further relief cannot be afforded on 
exceptions which go only to the dissolution of the injunction, dismissal of the bill, 
and entry of judgment for statutory damages. 

Vou. LVIL--9 
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4, Same —STaTUTE cONSTRUED.— Art. 2898, R. S., providing that the principles, 
practice and procedure in courts of equity should govern proceedings in injunction 
when the same are not in conflict with the statute, did not add anything to the 
powers already possessed by the district courts before. 


ApreaL from Tom Green. Tried below before the Hon. A. 
Blacker. 
The opinion states the case. 


E. P. Hill, for appellant. 


John B. Rector, for appellee.— It was legal for the court, on final 
hearing, to dismiss the bill and render judgment against the principal 
and its sureties on the injunction bond for the full amount of the 
judgment enjoined. R. S., art. 2894 (substantially the same as art. 
1602, Hart. Dig., and art. 3935, Pasch. Dig.); Miller v. Clements, 54 
Tex., 354; Carlin v. Hudson, 12 Tex., 204; Garner v. Smith, 40 Tex., 
515; Walker v. McMaster, 48 Tex., 215; Cooke v. Garza, 13 ‘Tex., 447; 
James v. Reynolds, 2 Tex., 256; Western v. Woods, 1 Tex., 1; Black 
v. Carothers, 6 Humph. (Tenn.), 87; 2 High on Injunctions, $$ 1643, 
1670; Parker v. Slaughter, 24 Iowa, 252; Woods v. Lrish, 14 Lowa, 
427; Patterson v. Hobbs, 1 Litt. (Ky.), 275; Ward ». Davidson, 2 
J. J. Marsh. (Ky.), 443; Suderland v. Crawford, id., 360; 7 id., 53; 
Hunt v. Scobeel, 6 B. Mon., 469; Williamson v. Williamson, 6 B. 
Mon., 307; Perry v. Kearny, 14 La. Ann., 400; Williams v. Close, 14 
La., 737; Edwards v. Kesson, 5 Jones’ Eq. (N. C.), 92; Lewis v. Sut- 
liff, 8 Ohio, 60. 


Srayron, Associate Justice.— This action was instituted by the 
appellant to restrain, by injunction, the enforcement of a judgment 
rendered in favor of the appellee and against the appellant in the 
district court for Tom Green county. The suit was filed on the 
4th of February, 1880. The grounds set out in the petition for in- 
junction, in the view we take of the case, need not be stated. 

‘he injunction was granted by the district judge holding terms 
in Harris county; the necessary sureties were given, and the writ of 
injunction issued. Exceptions were filed to the petition, together 
with motion to dissolve the injunction. On May 20, 1880, the 
exceptions were heard and sustained by the district court, the in- 
junction dissolved, and a judgment rendered against the appellant 
and the sureties upon its injunction bond for the sum of 82,326.66, 
with interest thereon from the 3d day of June, 1879, at the rate of 
eight per cent. per annum, from which the principal in the injunc- 
tion bond alone has appealed. 
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It appears that there had been collected upon the judgment en- 
joined, prior to the institution of this suit, the sum of $119. There 
were no pleadings by the appellee setting up any special damage 
resulting from the suing out of the injunction, nor was there any trial 
of the cause upon the facts. 

The second assignment of error is, “ The court erred in rendering 
judgment against the plaintiff and the sureties on the injunction 
bond for the amount enjoined.” The judgment seems to have been 
rendered for the sam due upon the original judgment on the 3d day 
of June, 1879, and the propriety of rendering that judgment is the 
only question necessary to be considered. 

To a proper determination of this question it becomes necessary 
to consider the legislation in this state upon the subject, and the de- 
cisions made construing the several acts. 

The act of 25th January, 1841, provided that “every bond executed 
for the purpose of obtaining an injunction shall, on the dissolution 
of the said injunction, have the force and effect of a judgment, and 
the party or parties whose judgment may have been enjoined may 
take out execution against all the obligators in the bond.” In the 
case of Western v. Wood, 1 Tex., 7, it was held that the rendition 
of a judgment upon the dissolution of an injunction, under that act, 
against the principal and sureties upon the injunction bond, was 
not such error as would require a reversal of the judgment; as the 
bond itself, by the statute, was given the force and effect of a judg- 
ment. 

The act of May 13, 1846 (Pasch. Dig., 3935, 3936), provided that, 
“upon the dissolution of an injunction either in whole or in part, 
where the collection of money has been enjoined, if the court be 
satisfied that the injunction was obtained for delay, damages thereon 
shall be assessed by the court at ten per cent. on the amount released 
by the dissolution of the injunction, exclusive of costs; and in all 
other cases the damages shall be assessed by a jury sworn for that 
purpose; if neither party require a jury, the damages may be as- 
sessed by the court.” 

“The court shall enter an interlocutory judgment, or a decree, ac- 
cording to the circumstances of the case, including the damages 
assessed as aforesaid, against the principal and sureties in the injune- 
tion bond, and may award execution thereon, or enforce such decree, 
in such manner as may be proper, according to the rules and prac- 
tice of the court.” 

Under the statute above set out, in case of Cook v. De la Garza, 
13 Tex., 447, it was held that on the dissolution of an injunction 
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restraining the collection of mioney, it was proper to render judg- 
ment against the principal and sureties on the injunction bond for 
the principal sum enjoined and for the damages assessed, and such 
has been the line of decision under that statute. 

This action was instituted since the adoption of the Revised Stat- 
utes, which, in reference to the judgment to be rendered upon the 
dissolution of an injunction, provides that, “ Upon the dissolution of 
an injunction, either in whole or part, on final hearing, where the 
collection of money has been enjoined, if the court be satisfied that the 
injunction was obtained only for delay, damages thereon may be as- 
sessed by the court at ten per cent. on the amount released by the 
dissolution of the injunction, exclusive of costs.” This is the same 
as the first part of art. 3955, Pasch. Dig. ; and art. 3936, Pasch. Dig., 
is entirely omitted in the Revised Statutes. It was upon the con- 
struction of art. 3936, Pasch. Dig., that the decision in Cook v. De 
la Garza and the succeeding decisions were made; and the inquiry 
now arises as to whether, under the present statute, such a judg- 
ment can be rendered against the principal and his sureties, or 
against the principal alone, upon the mere dissolution of an injune- 
tion by which the collection of money has been restrained. 

The judgments rendered under the former statute were statutory 
judgments, and not judgments rendered by the court under its gen- 
eral equity powers; and when we consider the change made in the 
statute, we are forced to the conclusion that a judgment cannot now 
be rendered against the principal and sureties, nor against the prin- 
cipal alone, for the principal debt enjoined, upon the mere dissolu- 
tion of an injunction; for there is now no statutory authorization 
to the courts so to do, and no summary judgment can be rendered 
on a bond without such authorization. Fall v. Ratliff, 10 Tex., 292. 
The award of a temporary injunction to stay proceedings to collect 
a judgment at law does not satisfy or discharge the judgment en- 
joined, and if it be not made perpetual upon final hearing, the 
holder of the judgment can proceed to collect the same, and the 
bond given to obtain the injunction gives to him an additional secu- 
rity for his debt, the enforcement of which, if it becomes necessary, 
and mode thereof, will be hereafter considered. 

The statute providing for a judgment for ten per cent. damages 
where the collection of money is enjoined, and providing for no other 
judgment, excludes the idea that any other judgment may be ren- 
dered, unless upon proper pleading and proof it is made to appear 
that there is a necessity for further relief to the creditor, which, if 
shown to the court, it has full power, in the exercise of its general 
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equity power, or of its common law jurisdiction, to grant. But such 
power can only be called forth by pleading and proof, and it cannot 
be invoked by exception, which goes only to the dissolution of the 
injunction, dismissal of the bill, and entry of judgment for the statu- 
tory damages. 

Any other view of the question would be at war, in the absence 
of a statutory method of procedure and declaration of right, with 
the whole remedial system, which requires a party claiming a judg- 
ment or relief to show by pleading and proof that he is entitled to 
have it by reason of some injury which he has received. 

The practice and procedure for ascertaining and assessing dam- 
ages upon injunction bonds varies in the different states, and but 
little light upon this subject would be received from the reported cases ; 
for each state, either by express legislation, or local rules of practice 
adapted to the organization of its courts, pursues its own method. 
In many of the states relief is granted upon proper suggestions in 
pleading in the injunction suit, without resort to another. High 
on Injunctions, 1657. But in none of them, so far as we have ex- 
amined, in the absence of a statute so directing, can a judgment be 
entered against the principal and sureties, or against the principal 
alone, for the amount of a monied judgment, upon the mere disso- 
lution of an injunction upon exception being sustained to the peti- 
tion; and there would seem to be no reason for entering such.a 
judgment against the principal debtor, for he is already bound by 
the judgment enjoined, and another would be of no greater value 
to the creditor. 

The courts of this state, having a blended jurisdiction, would have 
full power in an injunction suit to grant all the relief to which a 
creditor would or could be entitled, without resort to a separate suit 
upon the injunction bond; and if by reason of the insolvency of the 
debtor after an injunction was granted, or if from any other cause 
resulting from the suing out of an injunction, and consequent hin- 
drance to the creditor in the collection of his debt, his judgment could 
not be collected, we have no doubt that the creditor, by proper 
pleading and proof in the injunction suit, could obtain such relief as 
he might show himself entitled to, and this against the principal 
and his sureties. Such we are of the opinion would be the proper 
practice when some relief other than the statutory damages is sought. 

It is claimed, however, that art. 2808, Revised Statutes, gives the 
courts a broad and general power to render such a judgment as was 
rendered in this cause. That article provides that “The principles, 
practice and procedure governing courts of equity shall govern 
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proceedings in injunctions, when the same are not in conflict with 
the provisions of this title or other law.” It is not believed that 
this article adds anything to the powers which the courts possessed 
before its enactment; but a reference to the practice of courts of 
equity in injunction cases goes far to confirm the views which we 
have herein expressed. 

The rule is thus stated by Mr. [igh in his work upon Injunctions, 
Vol. 2,$ 1557: “ There has been much conflict of authority whether, 
in the absence of express legislation, a court of general equity 
powers night, upon dissolving an injunction, ascertain by reference 
or otherwise the amount of damages sustained by the injunction, 
and decree payment of such amount, without a new suit for that 
purpose. But while courts of much respectability have insisted 
upon the exercise of such a jurisdiction, treating it as a cumulative 
remedy, entirely independent of and distinct from any action which 
might be brought upon the bond, the undoubted weight, both of 
authority and principle, is against the exercise of such a jurisdic- 
tion. It is certain that no warrant can be found for its exercise in 
the former practice of the English high court of chancery, and 
however desirable and convenient such procedure may be, and un- 
doubtedly is, in practice, the doctrine is too firmly fixed to admit of 
controversy, that, in the absence of positive legislation, a court of 
equity has no power to afford a remedy upon the bond in the injune- 
tion suit, such a power being neither an incident to the general 
powers of courts of equity, nor consistent with the principles of 
equity jurisdiction. In the absence, therefore, of legislative au- 
thority to the contrary, a court of equity will not, upon dissolving 
an injunction, enforce payment of damages in the original cause, 
but will remit the parties aggrieved to their action upon the bond.” 
These views are well supported by the following cases, cited by 
the author: Birn v. Heath, 12 How., 168; Merryfield v. Jones, 2 
Curtis C. C., 306; Phelps v. Foster, 18 IIL, 309; Lawton ~. Green, 
64 N. Y., 326; Easton v. N. Y. & L. B. R. Co., 11 C. E. Green, 359; 
Taylor v. Bumfield, 41 Iowa, 264. 

The practice in several of the states in reference to the assessment 
of damages upon the dissolution of an injunction is given by Mr. 
High in sections following that above cited, and in the cases referred 
to in citations, and therefrom it will be seen that the most usual 
practice is to give all the relief to which a party is entitled, in the 
injunction suit, upon proper pleading and proof by the party entitled 
to relief; and this would seem to be peculiarly appropriate in the 
district courts of this state, which have both law and equity jurisdic- 
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tion, and can afford full relief. By becoming parties to the injune- 
tion bond, the sureties make themselves practically parties to the 
suit; subject to the jurisdiction of the court; and their liability upon 
and by reason of their bond can be declared. But the limit of their 
liability to judgment, without pleading and proof of injury by the 
creditor, is the ten per cent. damages for delay, which, without further 
inquiry into the question of delay which appears in the facts of the 
case, the statute directs to be assessed; but with proper allegation 
and proof, their liability, as well as that of the principal, may be ad- 
judged, even though it made the full amount of their bond. In this 
‘ause there was neither pleading nor proof showing any special 
damage, and it was error to render judgment against the principal 
or sureties for the amount of the judgment enjoined; for which 
the judgment of the court below is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 23, 1882.] 





JON Brum er au. v. Samvet Gatnes. 
(Case No, 4614.) 

1. Evipence.— In a suit to recover exemplary damages for the wrongful suing out of 
a writ of sequestration, the levy and sale of personal property procured by the de- 
fendant in the exercise of a legal right is not admissible in evidence to show that 
an evil motive actuated the defendant in sequestering property. 

2. EXEMPLARY DAMAGES.—In a suit for exemplary damages based on a wrongful 
seizure of the plaintiff's homestead, under a writ of sequestration sued out by the 
defendant in a former action in trespass to try title, brought by defendant, whereby 
the defendant procured possession of the property, sold it, and then dismissed his 
action of trespass to try title, the plaintiff offered to prove that the defendant paid 
the cost and dismissed the suit in which sequestration issued at the first term after 
it was filed, and before answer. Held, 

(1) The evidence was proper. 

(2) The writ of sequestration in trespass to try title was never designed for the 
sole purpose of dispossessing the adverse claimant. 

(5) Possession being thus obtained, the suit should be prosecuted, and if judg- 
ment is adverse to the plaintiff in the writ, good faith requires him to restore with 
the possession, the revenue and rent. 

(4) The facts were proper for the jury to consider in determining whether the 
writ was obtained from a proper motive. 

3. Damacers.— See opinion for a charge of court on the subject of malice in a suit for 
exemplary damages, held to be correct. 

4. AcruAL DAMAGES.—In a suit for wrongfully sequestering one’s homestead, the 
value of its rent during occupancy is not the only measure of actual damage; the 
forced removal to another home, and the inconvenience attendant thereon, being 
natural and proximate results of the seizure, constitute elements of actual damage. 
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5. PLEA iy BAR.—The plaintiff in this action had sued the defendant and his vendee 
in trespass to try title, in a former action, and recovered judgment, which it was 
claimed was a bar to recovery for a wrongful seizure under sequestration. Held, 

(1) The former action being against the defendant and his vendee, and the pres- 
ent being against the defendant and his securities on the sequestration bond, and 
the causes of action being different, the former judgment was no bar. 

6. Damages — Evivence.— In a suit for damages for wrongful seizure of property 
under sequestration, it is error toadimit the declarations of the officer who levied the 
writ, made at the time of the levy, as to his harsh instructions from defendant 
about the seizure, there being no evidence that such harsh instructions were given. 


Apprrat from Burleson. Tried below before the Hon. I. B. Me- 
Farlane. 
The facts are sufficiently stated in the opinion. 


C. C. Lockett, for appellants. 

I. The sale under execution was not part of the res gest; was a 
surprise ‘to defendant, he having no notice from plaintiffs plead- 
ings that such evidence would be offered, and the evidence of such 
sale was irrelevant, but calculated to prejudice the jury against the 
defendant, and should have been excluded. Waul v. Hardie, 17 
Tex., 553; De Leon v. White, 9 Tex., 598. 

II. The court erred in admitting evidence that cause No. 1579, 
Leon & Ilyman Blum v. Samuel Gaines, had been dismissed by 
plaintiffs before the first term of court after the same was filed, 
and before answer was filed. Rev. Code, p. 201, art. 125s 

Ill. If defendant Blum acted in good faith, and upon the advice 
of counsel, to whom the facts had been stated, in all the process in 
said sequestration suit, he was not Hable to punitory damages, and 
the court should have so charged. Griffin v. Chubb, 7 Tex., 604; 
3 Greenl. on Ev., § 459; Stewart v. Sonnebaum, 8 Otto; Stone «. 
Swift, 4 Pick., 393. 

IV. The court erred in submitting the question of exemplary 
damages to the jury. Clark v. Wilcox, 31 Tex., 322; Reid v. Sam- 
uels, 22 Tex., 115; Walcot v. Hendrix, 6 Tex., 406; Cook v. Garza, 
9 Tex., 358; Dillon v. Rogers, 36 Tex., 152; Bradshaw v. Buchannan, 
50 Tex., 492; Weaver v. Asheraft, 50 Tex., 427. 

VY. The pleas in abatement and of vee judionta related to the entire 
cause of action, and were fully supported by proof. See references 
above. Flanagan v. Womack, 54 Tex., 50; 2 Addison on Torts, 
§ 1355; Sedg. on Dam., marg. p. 226; Bigelow on Estoppel, 3d ed., 
185, 140; Stack v. Star, 4 Otto, 485; Baird v. U _— 7 s,\6 Otto, 
432 ¥eformed Prot. Church ». neue n, 54 Barb. Am. Law 
Reg., Vol. IX, N. 8., 190; Wagner v. Jacoby, 26 | sag 532; Stock- 
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ton v. Ford, 18 How., 418; Rerriter v. Porter, 23 Cal., 385; Brannen- 
berg v. R. BR. Co., 13 Ind., 103; Stevens v. Lockwood, 13 Wend., 
644; Farrington v. Payne, 15 Johns. (N. Y.), 482; Phillips v. Ber- 
wick, 16 Johns. (N. Y.), 136. 


Scott & Levi, also for appellants. 


Sayles & Bassett, for appellee. 

I. Evidence of the sale under execution of property of the plaintiff 
Gaines, other than the real estate from which he was evicted, was a 
part of the res geste, and was admissible without an express allega- 
tion, for the purpose of showing the motive of the defendant in 
suing out the writ of sequestration under which plaintiff was 
evicted. McGown v. McGown, 52 Tex., 657. 

II. The dismissal of the suit was proper evidence to go to the 
jury to determine the motive of the defendant Blum in suing out 
the writ of sequestration. Mosely v. Gainer, 10 Tex., 578. 

III. The facts alleged in the petition, and not excepted to, that 
he was evicted from his home and compelled to seek shelter among 
strangers at a time when he was in poor and feeble health and 
unable to support himself by his own labor, were properly alleged 
in aggravation of the damages recoverable for the wrongful suing 
out of the writ of sequestration. Cook v. Garza, 9 Tex., 358. 

LV. Probable cause and malice are questions of fact for the jury, 
and the instruction asked was properly refused, because it was a 
charge upon the weight of evidence, and because the law of the 
case was properly given in the charge of the court. Griffin v. 
Chubb, 7 Tex., 603; Johnson v. Brown, 51 Tex., 65; Wood v. Cham- 
bers, 20 Tex., 247; Hardy v. De Leon, 5 Tex., 211; Gray v. Burke, 
19 Tex., 228. 


Melver & Ragsdale, also for appellee. 


Srayron, Assocrare Justice.— This action was brought by the 
appellee to recover damages, actual and exemplary, against the ap- 
peliants, who were the makers of a sequestration bond in an action 
of trespass to try title to improved property claimed by the appellee 
as his homestead. 

The suit in which a writ of sequestration was sued out and levied 
was instituted by Leon & H. Blum December 11, 1878, and the 
other appellants were sureties upon the bond. 

After the property was seized, the appellee having failed to re- 
plevy it, it was replevied by Leon & H. Blum, who took possession 
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of the same. That suit was dismissed by the plaintiffs on the first 
day of the term of the court succeeding the levy, but the possession 
of the property was not returned to the appeilee when the cause 
was dismissed, and on February 2Iist Leon & HH. Blum sold the 
property to S. R. Gerald. 

After the dismissal of the suit of trespass to try title instituted 
by Leon & H. Blum against Samuel Gaines, and after they had sold 
to Gerald, Gaines instituted a suit of trespass to try title against 
Leon & H. Blum and Gerald for the same property, which resulted 
in a judgment in favor of Gaines for the property and for $450 
rents. 

The present suit was instituted December 22, 1880, and was pros- 
ecuted against Leon Blum and the sureties upon the sequestration 
bond, H. Blum not being made a party thereto on account of his 
non-residence. 

The petition contained the averments usual in cases in which 
damages actual and exemplary are sought to be recovered for the 
wrongful and malicious suing out and levy of a writ of sequestra- 
tion, and prayed judgment against all of the defendants for actual 
damages, against Leon Blum for exemplary damages, and resulted 
ina judgment against all of the defendants for $250 actual dam- 
ages, and against Leon Blum for $500 exemplary damages. 

Leon & H. Blum claimed the property for which they instituted 
the suit of trespass to try title, under a sale and purchase thereof 
made under an execution in their favor on the first Tuesday in 
October, 1875, under which execution personal property which 
Gaines claimed to be exempted from sale was also sold. 

On the trial of this cause, for the purpose of showing an evil 
motive in Leon & H. Blum in suing out the writ of sequestration on 
December 11, 1878, over the objections of the appellants, the appel- 
lee was permitted to introduce evidence of the seizure and sale of 
the personal property, which it seems was made prior to or about 
the time that the real estate was sold. 

The admission of this testimony was error; for it was no part of 
the res geste in suing out and levying of the writ of sequestration 
several months after that sale was made, and such sale, so far as the 
pleadings in this cause show, was made in the exercise of a clear 
legal right under the execution which Leon & H. Blum held against 
Samuel Gaines. No facts are set up in the pleadings of the appellee 
to connect such sale with the suing out of the writ of sequestration, 
or showing that the sale of the personal property was illegal 
made for purpose of oppression; and the only effect which such tes- 
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timony could have been designed to have, or could have, was to 
prejudice the minds of the jurors against the appellant Blum. A 
party who desires to show that process was sued out maliciously or 
vexatiously must do so by legal evidence; the evidence referred to 
was not such, and should have been excluded. 

It is claimed that the court erred in permitting appellee to prove 
that Leon & HH. Blum paid the cost of and dismissed the suit in 
which the writ of sequestration was sued out, at the first term of 
the court after the same was filed, and before the answer thereon. 
It is not believed that the court erred in this regard, and that the 
evidence was admissible. 

A writ of sequestration is permitted by law to issue, in a suit of 
trespass to try title, for the purpose of preventing injury to the 
property, its waste, or to prevent the conversion by the occupant of 
the fruits and revenues of the property; and it is permitted for no 
other purposes. It was never intended that a party might use such 
process for the sole purpose of getting possession of property in the 
possession of and claimed by another. Good faith requires a party 
plaintiff, who obtains property through a writ of sequestration, to 
prosecute his suit to final termination, and if the same is determined 
against him, to restore it with the revenue and rent of the same to 
the party from whose possession the same was taken. 

The dismissal of the suit in this regard was equivalent to an 
abandonment of claim and required a restoration of the property, 
and a failure to prosecute the suit, or, upon a voluntary dismissal 
thereof, to restore the property, was evidence the weight of which 
was for the determination of the jury in ascertaining whether the 
writ was sued out for a proper purpose. 

In the case of Littlejohn et.al. v. Wilcox ef a/., 2 La. Ann., 620, a 
plaintiff sued out a writ of attachment, and, failing to prosecute his 
suit, the same was dismissed; and in a subsequent suit brought by 
the defendants in the former suit, for damages upon the attachment 
bond, the court said: “Suitors who try experiments without hope 
of success, and who do not prosecute them, must take the conse- 
quences. They cannot be considered in good faith, and the rule of 
damages applicable to them is peculiar.” In that case fees paid to 
counsel to defend the attachment suit were allowed. This is a good, 
healthy doctrine, and if enforced will prevent the use of process for 
purposes for which it never was intended. 

It is true that the plaintiff had a clear legal right to dismiss the 
sequestration suit at any time before the’defendant answered, upon 
payment of costs; but in such event the rights of the parties stood 
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as though the suit had never been instituted, and the plaintiffs therein 
could not in good faith hold on to the property, possession of which 
they had obtained solely through process issued in the case. The 
evidence, however feebly, tended to prove an issue in the case. 

The action was not brought for an injury to the person, and the 
circumstances attending the eviction were only pleaded and proved 
for the purpose of placing before the jury such facts as the plaintiff 
thought proper to illustrate the motive which actuated the suing 
out of the writ of sequestration, and there was no error in refusing 
to instruct the jury upon limitation of one year, which would only 
have been applicable had the suit been instituted for an injury to the 
person. 

The court gave the following charge: “Upon the question of 
malice, you are instructed that the burden of proof is on the plaint- 
iff to show malice or to prove such facts and circumstances as will 
necessarily raise the presumption of malice; and the jury will take 
into consideration all the facts and circumstances surrounding 
the case tending to raise the presumption of malice, or to rebut the 
same. The opinions of attorneys given before the issuance of the 
writ of sequestration are competent evidence to show want of malice, 
but such opinions would not of themselves protect the Blums from 
the charge of malice, if, in the opinion of the jury, the evidence 
otherwise discloses malice on their part or an intent to injure and 
harass the plaintiff.” This is believed to have been sufficient, and 
the court did not err in refusing to give the charge upon the same 
subject asked by the defendant Blum. 

The court did not err in refusing to instruet the jury, in effect, 
that the measure of actual damages for the wrongful taking and 
holding possession of the premises would be the value of the rents 
of the premises while so held; for there were other elements of dam- 
ages besides the actual rental value of the property. The forced 
removal to another place, inconvenience and cost attending the same, 
and deprivation of the comforts of home, were the natural and 
proximate results of the seizure, and might be considered by the 
jury in estimating the actual damage. 

It is claimed that the recovery of judgment by the plaintiff against 
Leon & H. Blum, and their vendee, Gerald, in the suit of trespass 
to try title instituted against them by the appellee, was a bar to the 
present action, and that the court should have so charged. That 
suit was between the appellee and Leon & IL. Blum and Gerald, 
and nothing was therein claimed except the land and rents therefor. 

The present action is against Leon Blum and the sureties upon the 
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sequestration bond. The causes of action could not have been prop- 
erly joined: and although there can be but one satisfaction for rents, 
yet the plaintiff was entitled, if the property was his, to a judgment 
against the two sureties upon the sequestration bond, if the writ of 
sequestration was wrongfully sued out, not only for rents, but for 
any other damages for which they were liable upon the bond. 

The causes of action in the two cases were different, the element 
of eviction being in each; in the one, theoretically, but upon which, 
aS appears upon the record of this cause, no issue as to damages 
resulting therefrom was raised and tried in that cause, but was 
expressly omitted. In this cause the element of eviction is made a 
part of the cause of action, and an issue as to the damage resulting 
therefrom was made and tried. 

But for the different issues raised and tried in the causes, and the 
different parties defendant in the same, there would be great diffi- 
culty in holding that this cause, in so far as it seeks to recover dam- 
ages for eviction from Leon Blum, could be maintained; but as 
an adverse claim to land, under the statutes of this state, authorizes 
a suit of trespass to try title without an actual eviction, we are of 
the opinion that as the parties in the former suit neither made nor 
tried the issue of eviction and damages resulting therefrom, but 
expressly omitted the same, this action was properly brought; and 
especially so as the sureties upon the sequestration bond were not 
parties to the former suit, and are entitled in this to have such of 
their principals as are residents of the state made parties thereto for 
their full protection, in case the judgment should be against them, 
for any sum not adjudged against their principals m the suit of tres- 
pass to try title. 

A different rule might prevail in a suit against sureties, in which 
the amount of their liability was absolutely fixed by contract anda 
recovery had been had for the full amount of their liability, against 
their principals in another suit, upon the same cause of action. 

The charge of the court in reference to the right of the appellee 
to recover exemplary damages from Leon Blum was as follows: 

“Tf the jury believe, from the evidence, that the writ of sequestra- 
tien was wrongfully sued out, and if you further believe, from the 
evidence, that it was also malicious and sued out for the purpose of 
harassing and oppressing the plaintiff Samuel Gaines, then you are 
authorized to find a verdict against the defendant L. Blum for such 
exemplary or punitive damages as you may see proper, not to ex- 
ceed the sum claimed in the petition, to wit, $10,000. 

“The malice here spoken of means malice on the part of the 
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Blums, not of their agents or attorneys; but if the evidence should 
disclose that the agents acted oppressively, and that the Blums, 
knowing the facts, adopted and approved them, then they thereby 
make them their own.” 

This was sufficiently full, and the court did not err in refusing to 
give the charge upon that subject asked by appellants. 

There was evidence which called for a charge upon exemplary 
damages, and whether it was sufficient to support the claim therefor 
was for the jury, looking to all of the facts of the case, unless so 
clearly insuflicient that the court could so declare it. 

The court, over the objections of the appellants, permitted the ap- 
pellee to prove the declarations of the deputy sheriff at the time he 
levied the writ of sequestration, that “he was instructed to throw 
plaintiff's property over the fence.” 

There was no evidence tending to show that Leon & IT. Blum, or 
either of them, gave any such instruction, and inthe absence of such 
proof it was error to permit proof of such declarations to be made. 

The other matters assigned as error will not probably arise upon 
another trial and they need not be considered. 

For the errors of the court below above indicated, the judgment 
is reversed and the cause is remanded. 

REVERSED AND REMANDED. 
weber fet nat tte beaaes 


[Opinion delivered May 30, 1882.] 





D. B. Grigspy er at. v. Jerrerson Pear. 
(Case No. 4579.) 

{. CASE REAFFIRMED.— Stewart rv. Crosby, 15 Tex., 546, reaffirmed; which decides 
that an ordinance appended to a constitution of the state, and adopted by the 
same convention that makes the constitution, is of equal binding force upon all 
the departments of the state as though incorporated in the constitution itself. 

2. LIMITATION — CONSTITUTIONAL LAW.— Sec. 14, art. 12, of the constitution of 
1869, was not restricted in its operation to that class of persons who should, at the 
date of its acceptance or subsequently, labor under the disabilities therein named. 

3. CONSTITUTIONAL CONSTRUCTION.— While a state constitution should, as a general 
rule, be interpreted to operate prospectively, its retrospective operstion will be en- 
forced when such was clearly the purpose of its framers, provided no right already 
vested would be disturbed thereby. 

4, LimrraTrion —ConstTiTUTIONAL LAW.—In construing sec. 14, art. 12, of the con- 
stitution of 1869, held, 

(1) That it did not change the common-law rule of construction of statutes of 
limitation, but simply extended the time within which, under previous laws, pers 
sons under disability had the right to sue. 
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(2) That a married woman (in this case) could not tack the disability of covert- 
ure to that of infancy; but when the plea of limitation of five years was inter- 
posed, had the constitution not been abrogated, she had seven instead of five years 
within which to institute suit from the time of her marriage, when the statute first 
began to run. 

(5) That if she was under disability, so that the statute had not begun to run 
prior to the adoption of the constitution, had it remained in force, she had full 
seven years after its removal within which to sue; if the statute had kegun to run 
prior to the adoption of the constitution, the time during which it had run should 
be counted as part of the seven years. 

5. Dur process or LAW.— The term “ due process of law,”’ as used in the fourteenth 
amendment to the federal constitution, includes, amongst other things, not only the 
right of a party to be properly brought into court, but also the right when there 
to avail himself of the constitutional protection thrown around life, liberty and 
property; the right to be heard before being condemned, and which proceeds upon 
inquiry, and to have judgment rendered only upon trial. 

6. Limrrarron ~ VrsTED R1IGHTs.—- A state constitution cannot divest rights which 
have been once vested by limitation. 

7. Limrrations.— The statute of limitations was suspended in Texas from January 28, 
1861, to March 30, 1870. 


Arrest from Dallas. Tried below before A. Lathrop, special 
judge. 
The opinion states the case. 


Richard Morgan and Jeff. Word, Jr., for appellants. 
HT. HI. Field, for appellee. ” 


( Hancock & West and Stemmons & Field filed an able argument 
in support of their motion for rehearing, which was overruled.) 

Bonner, Associate Justice.—The court below held—and cor- 
rectly, as decided by this court during the present term, in a branch 
of this same case, William Caruth v. D. B. Grigsby — that the title 
of appellants and plaintiffs below, Maria Louisa Swindle and Daniel 
B. Grigsby, was superior to that of appellee and defendant below, 
Jefferson Peak, unless defeated by the statute of limitations as to 
appellant Maria Louisa, and by estoppel as to appellant Grigsby. 
The jury were then charged as to her upon the question of limita- 
tions, and as to him upon that of estoppel. 

The first and second assigned errors relate to the general charge 
as given, and to the refusal of the special charge as asked by appel- 
lant Maria Louisa, upon the subject of limitation, as follows: 

“ First. The court erred in its charge to the jury in this, to wit: 
The jury were instructed that if the defendant had _ peaceable 
adverse possession of the land claimed by him, using, or enjoying 
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the same and paying taxes thereon, if any, and cneang under a 
deed or deeds duly registered, for a period of five years before the 
institution of this suit, excluding from said computation the period 
commencing on the 28th day of January, 1861, and ending March 
30, 1870, Maria Louisa Swindle’s claim is barred by the statate of 
limitation. Whereas the law is, and the jury should have been so 
instructed, that no such possession for a period of less than seven 
_— would bar her claim. 

‘Second. The court erred in refusing the following instructions 
asked by plaintiff: ‘You are instructed that the statute of lim- 
itations did not begin to run against the said plaintiff, Maria Louisa 
Swindle, until the date of her first marriage on the 24th of August, 
1859; and you are farther instructed that the statutes of limitation 
did not run from the 28th day of January, 1861, until the 30th day 
of March, 1870; and you are further instructed that the statutes of 
limitation ceased to run when this suit was begun, which was on the 
18th day of August, 1874; and you are further instructed that if the 
time which elapsed from the date of her marriage up to the 28th 
day of January, 1861, when added to the time which elapsed be- 
tween the 30th day of March, 1870, and the 1sth day of August, 
1874, did not amount to seven years, then the plaintiff, Maria 
Louisa Swindle, is not barred by the statute of limitations.” 

The case will be first disposed of as to appellant Maria Louisa 
Swindle. 

Appellee Peak, among other defenses, pleaded that of the statute 
of limitations of five years, which reads: “ He, she or they, who shall 
have had five vears’ like peaceable possession of real estate, cultivat- 
ing, using or enjoying the same, and paying tax thereon, if any, and 
claiming under a dec ed or deeds duly registered, shall be held to 
have full title, precluding all claims, but shall not bar the govern- 
ment; and saving to the person or persons having superior right 


and cause of action, the duration of disability to sue a risi i¢ from 
non-age, coverture or insanity.” Pasch. Dig., art. 4625. 


To properly define and understand the real points in issue, it be- 
comes necessary to advert to the dates of the birth and marriage of 
appellant Maria Louisa, and to refer to some of our statutes and 
constitutional provisions on the subject of the statute of limitations. 

Appellant Maria Louisa was born June 13, 1843. Before she arrived 
at the age of twenty-one years, August 24, 1859, she was married to 
her first husband. She was married to her present husband, C. C. 
Swindle, in 1865 or 1866. The adverse possession of appellee Peak, 
under deed duly registered, etc., commenced during the minority of 














1882.1] Griespy v. Prax. 145 





Opinion of the court. 





appellant Maria Louisa, and consequently the statute did not com- 
mence to run until the removal of the disability ef infancy, by her 
first marriage, August 24,1859. This suit was instituted August 
18,1874. Hence the bar of the statute was complete unless suspended 
by our several constitutional and statutory provisions. We will 
briefly refer to those. 

On January 13, 1862, the legislature passed an act to suspend the 
statute of limitations on bills, bonds, promissory notes and all con- 
traets for the payment of money, until the 1st day of January, 1864, 
or until six months after the close of the present war. Pasch. Dig., 
art. 4630, 

On February 26, 1863, the legislature passed an act, which took 
effect from passage, to suspend all statutes of limitations on civil 
rights of action of every kind, whether real or personal, until one 
year after the close of the war between the Confederate States and 
the United States. Pasch. Dig.. art. 4631. The war closed as to 
the state of Texas, August 20,1866. The Protector, 12 Wall., 702. 
One year from the close of the war would therefore be August 20, 
1867. In the meantime, and before the one year from the close of 
the war had elapsed, ordinance 11, making valid the laws and acts 
of officers therein mentioned, and for other purposes, appended to the 
constitution of 1866, was adopted, section 6 of which reads, “ In all 
civil actions, the time between the 2d day of March, 1861, and the 
2d day of September, 1866, shall not be computed in the application 
of any statute of limitations.” Pasch. Dig., p. 950; id., art. 4631a. 

The validity of such ordinance is expressly recognized by this 
court in Stewart v. Crosby, 15 Tex., 546; and the binding force of 
section 6 above quoted was declared in the following cases: Ryan 
v. Flint, 30 Tex., 382; McClelland v. Slauter, id., 498; Maloney 
v. Roberts, 32 Tex., 139; Haddock v. Crocheron, id., 279; Waters v. 
Waters, 33 Tex., 50. 

by sec. 43, art. 12, constitution of 1869, accepted by congress 
March 30, 1870, it is provided that “ the statutes of limitations of 
civil suits were suspended by the so-called act of secession of the 
28th of January, 1861, and shall be considered as suspended within 
this state until the aceeptance of this constitution by the United 
States congress.” 

By section 14 of the same article, it is provided that . . . 
“ Married women, infants and insane persons shall not be barred of 
their rights of property by adverse possession, or law of limitation, 
of less than seven years from and after the removal of each and all 
of their respective legal disabilities.” 

Vou. LVILT—10 
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The constitution of 1869 was superseded by that of 1876. 

Under the above state of facts and provisions of the law, two 
questions are presented by counsel for our decision: /7rst, whether 
the term of five years, as prescribed in the original statute, or seven 
years, as provided for in the constitution of 1869, should apply; 
second, if the bar of the statute was complete under existing laws, 
prior to the constitution of 1869, so as to vest into appellee Peak a 
right to the property, whether the constitutional convention had the 
power, under the constitution of the United States, to divest this by 
extending the time within which appellants had the right to sue? 

I. Whether the period of five or seven years should apply. 

It is contended on behalf of appellee Peak that sec. 14, art. 12, 
Const. 1869, should have a prospective effect, and should apply to 
those parties only who were married women, infants and insane per- 
sons at the date of the acceptance of that constitution by congress, 
March 30, 1870, or should subsequently labor under such disability, 
and has no application to appellants who had attained their majority 
before its acceptance. Weare clearly of opinion that sec. 14, art. 12, 
Const. 1869, was not restricted in its operation to that class of persons 
who should, at the date of its acceptance or subsequently, labor under 
the disabilities therein named. 

Admitting the full force of the general rule that constitutions 
should be interpreted prospectively, and not retrospectively, yet the 
exception is as well established as the general rule, that they may 
operate retrospectively when it is apparent that such was the inten- 
tion, provided they do not thereby impair vested rights. 

It was the evident policy and express intention of the framers of 
the constitution of 1869 to give a retroactive effect to the statute of 
limitations. It was expressly provided by sec. 43, art. 12, that the 
statutes were suspended from January 28, 1861. Certainly it was 
not intended by sec. 14 of this same article to withhold the benefit 
of this suspension from married women, infants and insane persons, 
classes which have always been exceptions to the general laws of 
limitation. 

The position is equally untenable that this construction of the law 
is subject to the objection that it would make it a retrospective law, 
in the sense that it would impair a vested right, if the bar of the 
statute had not become complete. We are not considering the effect 
of a statute retrospective in its character, passed under a constitution 
which prohibited such legislation, but the effect of a constitutional 
provision itself, in which such retrospective action is made part of 
the organic law. The power of a subsequent state constitutional 
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convention would, where rights had not already vested, be equal to 
that of the former one, and would not be restricted by a clause in 
the previous constitution prohibiting retrospective laws. Besides, 
it is believed that a more liberal rule should be applied to laws ex- 
tending the period of limitation when the bar was not complete, 
than those which restricted this period. It is an elementary prin- 
ciple that the statute of limitations, as a general rule, pertains to 
the remedy and not to the right, and that no one has any vested 
right in a particular remedy. All that he can legally demand is 
that a substantial remedy remains. Cooley on Const. Lim. (4th ed.), 
448, title Change of Remedies. 

In De Cordova v. The City of Galveston, this question was fully 
discussed by Ch. J. Hemphill, and after a review of the leading 
authorities, he sums up as follows: 

“The cases to which reference has been made, and the opinions 
of the courts in expounding this constitutional inhibition, will serve 
to illustrate the intention of the convention in imposing the restric- 
tion. Laws are deemed retrospective, and within the constitutional 
prohibition, which, by retrospective operation, destroy or impair 
vested rights, or rights to ‘do certain actions or possess certain 
things, according to the laws of the land’ (3 Dall, 349); but laws 
which affect the remedy merely are not within the scope of the in- 
hibition, unless the remedy be taken away altogether, or incum- 
bered with conditions that would render it useless or impracticable 
to pursue it. Bronson v. McKenzie, 1 How., 315. Or, if the pro- 
visions regulating the remedy be so unreasonable as to amount to a 
denial of right, as, for instance, if a statute of limitations, applied 
to existing causes, barred all remedy, or did not afford a reasonable 
period for their prosecution; or, if an attempt were made by law, 
either by implication or expressly, to revive causes of action already 
barred, such legislation would be retrospective within the intent of 
the prohibition, and would therefore be wholly inoperative.” 4 Tex., 
479; Brigham v. Bigelow, 12 Met., 270. 

The proper construction of this section 14, article 12, constitu- 
tion of 1869, received the very full consideration of this court, as 
then constituted, in'the case of French v. Strumberg, and we have 
seen no reason since to doubt, in the least, the correctness of 
the conclusion then reached. It was held in that case that it did 
not change the common-law rule of construction of statutes of lim- 
itation, but that it simply extended the time within which, under 
previously existing statutes, those under disability had the right to 
sue; that in a case like the one now before the court, a married 
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woman could not tack the disability of coverture to that of infancy, 
but that when the plea of limitation of five years was interposed, 
had the constitution not been abrogated, she had seven instead of 
five years within which to institute suit from the time of her mar- 
riage, when the statute first began to run; that if she was under 
disability, so that the statute had not commenced to run prior to the 
adoption of the constitution, had it remained in force she had full 
seven years after its removal within which to sue, but that if the 
statute had commenced to run prior, the time during which it had 
run should be counted as part of the seven years. 52 Tex., 111; 
Gautier v. Franklin, 1 Tex., 732; Powers v. Smith, 14 Tex., 4; Har- 
ris v. Hardiman, 15 Tex., 467. 

Upon this question the members of the court are all agreed. 

II. Was the bar of the statute under existing laws prior to the 

constitution of 1869 so complete as to vest into appellee Peak a 
right to the property in controversy which could not be divested 
under the fourteenth amendment to the constitution of the United 
States, adopted by concurrent resolution of congress July 21, 1868, 
and which declares that no state shall deprive any person of life, 
liberty or property without due process of law. 
, This due process of law includes, among other things, not only 
the right of a party to be properly brought into court, but also the 
right, then and there, to avail himself of the constitutional protec- 
tion thrown around life, liberty and property; the right to be heard 
before being condemned, and which proceeds upon inquiry; and to 
have judgment rendered only after trial. Cooley’s Const. Lim. 
(4th ed.), ch. XI. 

Under the former decisions of this court (if, indeed, a decision 

were necessary When the language of the statute is so emphatic), 
our statute of limitations of five years (Pasch. Dig., art. 4625) par- 
takes both of a statute of limitations and one of property also. As 
said in Moody v. Holcomb, in commenting on the statute of ten 
years (Pasch. Dig., art. 4624), very similar in its provisions, “ Naked 
possession for the length of time and with the incidents enumerated 
in the statute, invests a party with a title or right to his land as 
fully and completely as it could be done by a deed or patent.” 26 
Tex., 71%. 
This general doctrine is supported by abundant authority else- 
where. Cooley’s Const. Lim. (4th ed.), 457; 3 Wash. on Real Prop- 
erty (3d ed.), 145; in both which numerous authorities are cited in 
the notes. 

It is the same principle declared in statute of 3 and 4 William IY, 
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ch. 27 (Appendix to Angell on Limitations), and announced by 
Lord Mansfield in the leading case of Atkyns v. Horde, 1 Burr., 119, 
and laid down in Stokes v. Berry, 2 Salk., 421. 

If, then, under existing laws, considered in reference to the con- 
dition of the country during and for some years subsequent to the 
late war, a right of property in the land in controversy had vested 
in appellee Peak prior to the adoption of the constitution of 
1869, March 30, 1870, we would be clearly of opinion that a state 
constitutional convention, even, could not divest it, under the clause 
of the fourteenth amendment to the constitution of the United 
States above quoted; that constitution having been made “the 
supreme law of the land,” and it being therein declared that “ the 
judges in every state shall be bound thereby, anything in the con- 
stitution and laws of any state to the contrary notwithstanding.” 
Const. U. S., art. 6, sec. 2. Article 3215, R. S., is declaratory of 
this same principle in regard to the legal effect of this section 43, 
article 12, constitution of 1869. ; 

That such state convention cannot divest rights which had already 
vested under the statute of limitations has been expressly decided. 
Girdner v. Stephens, 1 Heisk. (Tenn.), 280; Yancy v. Yancy, 5 id., 
353; Lockhart v. Horn, 1 Wood's C. C., 635; Gunn v. Barry, 15 
Wall., 610; White v. Hart, 13 id., 646. See also for discussion of 
this question, Bradford v. Shine, 13 Fla., 393. 

As has already been stated, the statute did not commence to run 
against appellant Maria Louisa until August 24, 1859. From that 
date until February 26, 1863, the date of the first legislative enact- 
ment which suspended the statute as to actions for real property, 
five years had not elapsed. Under this act the statute was suspended 
until one year after the close of the war, which was one year after 
August 20, 1866. But before the expiration of this time, and while 
the statute was still suspended, ordinance No. 11 to the constitu- 
tion of 1866, which was ratified in June, 1866, was adopted; by see- 
tion 6 of which it was declared that, “in all civil actions the time 
between the 2d of March, 1861, and the 2d of September, 1566, 
shall not be computed in the application of any statute of limita- 
tions.” Pasch. Dig., p. 950; id., art. 4631a. 

This ordinance was substituted for the act of February 26, 1863, 
and under it the statute would commence to run from September 2, 
1866, instead of August 20, 1867, one year after the close of the 
war. 

As the bar of the statute was not therefore completed, either on 
February 26, 1863, date of the first suspension act, or in June, 1566, 
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when the constitution of 1866 was ratified, both the legislature and 
the convention could constitutionally extend the time. It would 
follow, therefore, that to September 2, 1866, date when the statute 
commenced to run under the ordinance, only one year, six months 
and eight days of the five years had elapsed. From September 2, 
1866, to March 30, 1870, date when the constitution of 1869 was 
adopted, was three years, six months and twenty-eight days. This 
added to the one year, six months and eight days which it had run 
prior to the date fixed for its suspension, would make five years, one 
month and six days. Thus one month and six days more than the 
five years had elapsed before the acceptance of the constitution of 
1869, and under the general doctrine laid down above, the title of 
appellee Peak had become vested and could not have been impaired, 
if the time between September 2, 1866, and March 30, 1870, should 
be counted. This should be done, unless, by reason of the unsettled 
state of the country at the time, the statute was virtually sus- 
pended. 

We think the rule laid down in Lockhart v. Horn, 1 Wood's C. 
C., 635, should not, under the circumstances, apply to the present 
case; that is, “ unless a country is actually occupied by hostile forces, 
and its laws and courts are suppressed, it would be giving the courts 
too large a discretion to allow them to decide w hen, and when not, 
the statutes of limitation are in operation as between their own citi- 
zens only.” 

The unsettled state of the country during these years; the govern- 
ment by a military dictator during most of the time; the arbitrary 
removal of our judges and other civil officers, and the attempt to force 
upon the juries of the country a class who, by previous condition 
and the want of common education, were wholly unqualified for such 
service, caused our whole judicial system to be greatly demoralized 
and impaired. As part of the history of these times, and as show- 
ing that the country was in a state of great uncertainty and con- 
fusion, the reconstruction act of congress of March 2, 1867, was 
passed, the preamble of which declares ‘that “ Whereas, no legal state 
governments or adequate protection for life or property now exists 
in the rebel statesof . . . Texas,” ete.; and the supplementary 
act thereto of July 19, 1867, in which it is said to have been the 
true intent and meaning of the original and this supplemental act to 
declare that the governments then existing in certain states, includ- 
ing Texas, “were not legal state governments.” 2 Pasch. Dig., 
1087, 1094; Angeli on Lim. (6th ed.), § 488. 

The subsequent acceptance by congress of the constitution of 
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Texas of 1869, which contained this section 43, article 12, may be 
considered in the light of a legislative construction that the condi- 
tion of things had existed in this state which justified a suspension 
of the statute from January 28, 1861, to March 30, 1870. 

This condition of affairs was doubtless the main consideration which 
influenced the decision in Bender v. Crawford, 33 Tex., 745, in which 
a different clause of the constitution of the United States, that of 
impairing the obligation of contracts, was invoked, and in which 
section +5, article 12, constitution of 1869, was construed, and that 
line of decisions, following this, including Bentinck v. Franklin, 38 
Tex., 458; Wood ». Welder, 42 Tex., 409. 

Had the court as now constituted been agreed upon this question 
also, we would have simply rested this opinion, upon this branch of 
the case, upon these authorities. 

We would feel very reluctant at this late day, and when the 
constitution of 1869 has been superseded, to adopt a different 
rule from that laid down in these cases, and which for years 
has been acted upon as the settled law of this state. We would only 
do so were we clearly of opinion that, under all the circumstances, 
these decisions were repugnant to the constitution of the United 
States, and hence were not governed by the law of stare decisis. 

Excluding from the computation the time between January 28, 
1861, and March 30, 1870, we have from August 24, 1859, date when 
the statute began to run, to August 18, 1874, date of the institution 
of this suit, a period of less than seven years; therefore the claim of 
appellant Maria Louisa was not barred, and as to her the court erred 
both in the charge as given and the refusal of the one asked. 

It is only considered necessary to notice further the third assigned 
error, Which relates to the question of estoppel as to appellant D. B. 
Grigsby. This is as follows: 

“ Third. The court erred in its charge to the jury in this, to wit: 
The jury were instructed that if ‘ Daniel B. Grigsby accepted the 
portion of land set aside to him by the probate court of Anderson 
county, in the attempted partition of the league and labor of land 
originally granted to John Grigsby, and afterwards conveyed it by 
deed or deeds referring to such partition as his source of title, he 
will be concluded as respects the property embraced in the parti- 
tion, and you will find for the defendant Jefferson Peak, as against 
the plaintiff Daniel b. Grigsby.’ Whereas the law is, and the jury 
should have been so instructed, that the acts of the plaintiff, Daniel 
B. Grigsby, referred to in the charge, could not operate as an estop- 
pel in favor of defendant, unless defendant had acted upon the faith 
of such conduct on the part of plaintiff.” 
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This precise question was presented in the previous case of D. B. 
Grigsby v. William Caruth, No. 4578, éafra, in which it was held 
that a similar charge was erroneous. 

For these errors the judgment below as to both appellants is re- 
versed and the cause remanded, 
REVERSED AND REMANDED. 
Judge Srayron dissented. 


[Opinion delivered May 30, 1882.] 





Hlouston & T. C. Ry Co. v. Junius Born. 
(Case No. 4667.) 

1. Damaces.— See opinion for a case in which actual damages were claimed for per- 
sonal injuries inflicted through the negligence of a common carrier, and in which 
it was held, not. only that the plaintiff was entitled to damages for pain and 
suffering caused by his injuries; to compensation for the value of time lost while 
rendered incapable of work, and for diminished capacity to labor up to the time 
of the trial, but for all future increased disability to acquire gains from labor. It 
was also held that, as an element of actual damage, might be estimated the fact 
that the injury had diminished the capacity of the injured party mentally and 
physically for development, whereby his gains might be increased in future life. 

2. Same.— See opinion for charges asked, in overruling which there was no error. 

3. Fact CAsE.— See opinion for facts under which a verdict for $5,000 actual damages 
for personal injuries caused by the negligence of the employees of a railway com- 
pany, was held not to be so excessive as to require a reversal therefor. 


Aprpeat from Robertson. Tried below before the Hon. W. E. 
Collard. 
The opinion states the case. 


Beall & Kemp, for appellant. 
Hamman & Adams, for appellee. 


Srayron, Assocrate Jusrice.— This action was brought to recover 
actual damages for injuries alleged to have been received by the ap- 
pellee while a passenger on the appellant’s cars. 

The injuries alleged were painful, serious and permanent, and were 
charged to have been caused by the failure of appellant to keep its 
road in proper repair; by the negligent and unskillful management 
of its train, and by its negligence in permitting a “switch” at the 
place where the injury was received to become and remain out of 
order and in dangerous condition. 

There was a trial, and judgment in favor of the appellee for $5,000, 

There is no question raised in this court as to the matters of negii- 
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gence under which it is claimed that the injury was received, and 
we will only consider such questions as are raised by the assign- 
ments of error and as are relied upon in brief for appellant. 

The first assignment of error relied upon is as follows: 

“ The court erred in refusing the following instructions asked by de- 
fendant: ‘If the jury find for the plaintiff you will consider whether, 
under the evidence, plaintiff's ability to labor was diminished by the 
injuries received. If you so find, you willallow the plaintiff an amount 
for compensation equal to the difference between what the plaintiff 
could earn before, and what he can earn now in consequence of said 
injuries for the length of time said plaintiff was so prevented from 
work by said injuries. The above rule for estimating damages you 
will consider in connection with such damages as you may allow 
plaintiff for pain and suffering under foregoing charges.’ 

“In his petition plaintiff claimed compensatory damages for per- 
sonal injuries; physical pain; mental anguish; serious impairment 
of health, and permanent disability. 

“On the measure of damages the court charged the jury as fol- 
lows: ‘If you find for plaintiff you will find such actual damages 
as the evidence shows he has sustained by the injuries and hurts 
proved to have been inflicted by the acts complained of on the part 
of defendant, and which were occasioned through their negligence; 
that is, the value of the time lost by the plaintiff during the time 
he was incapacitated from work or labor, if any, taking into consider- 
ation the nature of his business and the value of his services in con- 
ducting the same; also a fair compensation for the physical and 
mental suifering you find the injuries caused, and the probable effect 
of the injury in the future upon his health for the length of time 
said plaintiff was so prevented from work by said injuries. The above 
rule for estimating damages you will consider in connection with 
such damages as you may allow plaintiff for pain and suffering under 
foregoing charges.’ ” 

The instruction given by the court presented fairly to the jury 
the several elements or basis for damages set out in the pleadings, 
and to which the evidence related, and this would have been a suffi- 
cient reason for refusing the charge asked. But the charge was 
properly refused for the reason that it would have tended to limit 
the appellee’s recovery for all injuries received to a recovery for 
only a part of the injuries made the basis of his claim, the impro- 
priety of which is well illustrated by this case. 

The charge as asked would have restricted the appellee's right to 
recover to such damage as would compensate him for pain and suf- 
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fering, and for the “ difference betw een W hat the plaintiff could earn 
before and what he can earn now,” and for loss of time. This 
would cut off all future increased disability resulting from the in- 
juries received, although from such injuries, under the evidence, the 
appellee may in the future become unable to peerine any labor, 
either physical or mental; it ignored the power in the future, but 
for the injuries received, to acquire a capacity, mentally or physically, 
to do more profitable labor than the appellee was able to do at the 
time of the injury; it made the capacity for labor at the time of 
the injury the standard by which a life’s labor was to be estimated. 

The next assignment of error presented is as follows: 

“The court erred in refusing the following instruction asked by 
defendant: ‘ You cannot find any damages by way of “77 nsating 
plaintiff for lessened capacity to labor for the period of his natural 
life, there being no evidence to show what would purchase an annu- 
ity equal to the value of his labor for the duration of his life, and 
no basis has been furnished for making the calculation, and you will 
allow nothing on this account for permanent injuries, if there are 
any.’ > 

There was no error in refusing to give this instruction, for there 
is no rule of law requiring the production of such testimony. If 
the appellant’s counsel were of the opinion that such testimony 
would illustrate the question of damages and give the jury a fair 
view of that question, they could have offered it, if admissible; as 
to which, under the facts of this case, we are not called upon to 
decide, and upon which we intimate no opinion. 

The next assignment of error is: 

“The court erred in refusing the following instruction asked by 
the defendant: ‘ You will allow only damages by way of compensa- 
tion, and nothing for the purpose of punishing the defendant.’ ” 

There was no error in refusing to give this instruction. The suit 
was brought to recover only compensatory damages; and in the 
charge herein first set out, the court instructed the jury, if they 
found for the plaintiff, that they would find such q@etuu/ damages as 
the evidence showed the plaintiff had sustained; and set out the 
several reasons or grounds for which damages might be found, and 
none of the grounds were punitory in character. 

The last assignment of error is: 

“The court erred in refusing to grant defendant’s motion for a 
new trial, because of the grounds therein specified, and because the 
jury exceeded the limits of compensation and found damages fla- 
grantly outrageous and extravagant.” 
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The damages assessed by the jury seem large, but the testimony 
tends to show that the injuries received were permanent in their 
character; such as may not only impair the ability of the appellee 
to labor, but may at some future time render him unable to labor 
at all. 

Dr. Eaves, witness for appellee, says he examined the injured man 
on the day of the accident, found an incised wound of the scalp 
two-by-two inches in extent cut to the periosteum, the periosteum 
and scalp peeled off together; attended him six to eight days, and 
left him in a somewhat mentally deranged condition; is of opinion 
that the wound would render him less able to resist or recover from 
other diseases in after life, and that he would be more liable to 
diseases, aches and pains than if he had not received the wounds; 
that as age came on the wounds would weaken his physical powers 
and increase his suffering; that as a farm hand he would be less able 
to do manual labor in the hot season, and that during his life, in any 
avoeation, he would be liable, from his wounds, to mental and phys- 
ical disease. He also testified that the injuries to the appellee were 
permanent. 

Dr. Starley, witness for appellant, says he called to see appellee 
the day he was injured; found contusion and laceration of scalp, ex- 
tensive on right side; also contusion of chest; that it was difficult 
to, and he could not, determine from the appearance of the wound 
whether it was permanent or temporary; that the skin on his head 
was lacerated, but skull not fractured; there was contusion on chest, 
and some difficulty in breathing, but not serious, and only continued 
a short time; that he discovered no wound on his right knee or left 
foot; attended the patient from February 21 to March 11, 1881; that 
when he left the patient he was not in a condition to work, but that 
he was not needing any medical attention. 

The verdict is not so clearly excessive as to authorize us to substi- 
tute our judgment for that of the jury, and especially so after the 
judge who tried the cause overruled a motion for new trial based 
amongst other grounds upon the excessive character of the verdict. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
{Opinion delivered May 30, 1882.] 
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G. H. & S. A. R. R. v. J. D. Freeman. 
(Case No. 4655.) 

1. ASSIGNEE MAY SUE IN HIS OWN NAME.— The assignee or equitable owner of a 
chose in action may sue in his own name. 

2. Rigut TO SUE FOR TORT, WHEN ASSIGNABLE.— Where cattle were ran over and 
killed by the cars of a railroad company, and the owner of the stock assigned the 
right to sue the company for the damage sustained, held, 

(1) That the assignment conveyed the right to sue, the tort being not one to the 
person, but to the estate. 


Apprat from Fort Bend. Tried below before the Hon. Wm. H. 
Burkhart. 


W. J. Darden, for appellant. 


P. E. Peareson, for appellee. 





Detany, J. Com. Apr.— At the last term at Galveston, an opinion 
was rendered in this cause reversing the judgment of the court below 
and remanding the case. As our access to authorities at that time 
was limited, the cause was, at our request, referred back to us by 
the supreme court for a more careful examination at this time. 
The only doubt which we entertained about the correctness of the 
opinion rendered at that time grew out of the question whether the 
plaintiff, claiming damages against the railroad company for killing 
his stock, could include similar claims which had been transferred 
to him by other persons. To state the case more directly, the ques- 
tion is whether a claim against a railway company for killing or in- 
juring live stock can be assigned so as to enable the assignee to 
bring suit in his own name. And we frankly admit that a 

careful examination of the authorities has satisfied us that the 
agivion which we then expressed against the assignability of such 
claims was incorrect. 

In our former opinion we said that, “ by the strict rule of the an- 
cient common law, choses in action could not be assigned. .A man 
could not make over to a stranger his right of going to “9 
2 Stephen’s Com., 101. But now everything which can be called ; 
debt can be assigned, and the assignee may recover either in his own 
name or in that of his assignor.” 

As the old ideas gradua!ly wore away, courts of common law 
allowed the assignor to sue in his own name for the use of the as- 
signee. Our statute simply recognized this practice when it pro- 
vided, “That when a suit has been instituted in the name of one 
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person for the use of another, and the person in whose name the 
suit has been instituted shall die before verdict, it shall not be nec- 
essary to revive such suit in the name of the representative of such 
person.” But, though the statute recognized this practice as exist- 
ing, it did not require it. On the contrary, the person in whose 
name the suit is brought is merely a nominal party, having no inter- 
est in the suit, and incapable of exercising any control over it. It 
has been held that the permission of the nominal plaintiff thus to 
use his name need not be obtained, and that if the defendant should 
plead in reconvention against him and obtain a judgment with- 
out serving him with process and actually bringing him into court, 
the judgment would be void. MecF addin v. McGreal, 35 Tex., 73. 
The practice in our state has conformed to the general equity practice 
of permitting the equitable owner to sue in his own name. Merlin 
v. Manning, 2 Tex., 351; Guest v. Rhine, 16 Tex., 549; Bullion «. 
Campbell, 27 Tex.. 653. 

It still remains to determine what claims will pass by assignment. 
Before discussing this branch of the subject, we may be permitted 
to say that we do not consider the remark of Justice Lipscomb, in 
Holliman ». Rogers, 6 Tex., 91, a binding authority, at least in a 
court of equity. The case which he puts is this: That when a 
surety upon a note pays and takes it up, his action against the prin- 
cipal is not upon the note, but upon the implied assumpsit on the 
part of the principal to repay to him the amount of money which he 
1as paid out; and that this assumpsit is not assignable. In so far as 
the right of action is concerned, and probably as to the assignability 
also, the learned judge laid down the correct rule as it is enforced 
in courts of common law. 

But the rule in equity is announced, with great clearness and foree, 
in Sublett v. McKinney, 19 Tex., 438, that upon payment by the 
surety, he is subrogated to the rights of the principal, not only as 
to collateral securities, but as to the instrument itself, and can sue 
thereon. See Tutt v. Thornton, decided at the present term. 

As to the question of assignability, Justice Story states the rule 
as follows: “In general it may be affirmed that mere personal ¢orts 
which die with the party and do not survive to his personal repre- 
sentative, are not capable of passing by assignment; and that vested 

rights ad vem and in re, possibilities coupled with an interest, and 
claims growing out of and adhering to property, may pass by assign- 
ment.” Comegys v. Vosse, 1 Pet., U. S., 213. As many of the de- 
cisions to which we were referred were rendered by the courts of the 
state of New York, we preferred postponing final action upon this 
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case until we could ascertain whether those decisions rested upon 
statutory enactments in that state, or whether they were declarations 
of the general doctrines of equity jurisprudence. We find that the 
code of that state has made no change with respect to the assign- 
ability of choses in action. It simply requires (what our practice 
permits) that suits shall be brought in the name of the real parties 
in interest. In Hodgman v. Western R. R. Co., 7 How., 403, it is 
said that “the only change made by the code in respect to the trans- 
fer of a thing in action is to transfer with the beneficial interest the 
right of action also, in those cases where, before the code, a court of 
equity would recognize and protect the right of the assignee. No 
new right of action is created; no authority is given to assign a 
right of action which before was not assignable.” Bearing this in 
mind, we will refer to only a few of the cases in which different 
causes of action have been held assignable. <A right of action for 
an injury occasioned by negligence in not making an arrest, was 
held assignable in 38 Barb., 18. Foran injury in setting fire to fences, 
25 How., 285. For loss of goods by a carrier, 12 N. Y., 622. Loss 
of goods by an inn-keeper, 4 E. D. Smith, 838. 

A case involving the precise question now before us was decided 
in Butler v. N. Y. & Erie R. R. Co., 22 Barb., 110. In that case the 
engine and cars of the company ran over and killed a yoke of oxen 
belonging to one Warner, of the value of one hundred dollars. 
Warner transferred his claim to the plaintiff, who recovered a judg- 
ment forthatamount. Onappeal by the company, the supreme court 
held that the suit was well brought. In that case the general rule 
is laid down as follows: Mere personal torts die with the party and 
are not assignable. ‘Such are actions of slander, libel, assault and 
battery, false imprisonment, crim. con., seduction, ete. On the other 
hand, when the injury affects the estate rather than the person, when 
the action is brought for damage to the estate and not for injury to 
the person, personal feelings or character, the right of action could 
be bought and sold. Such right of action, upon the death, bank- 
ruptcy or insolvency of the party injured, passes to the executor or 
assignee as a part of his assets, because it affects his estate, and not 
his personal rights.” The court cite the following authorities: 
19 Wend., 73; 1 Chitty’s Pl., 68; 2 Maule & Sel., 408; 9 Serge. & 
Rawle, 244; 6 How. Pr., 161; 1 Pet., 213; 7 How. Pr., 492; 
1 Seld., 347. 

In the American notes to the cases of Row v. Daudon, and Ryall 
v. Roules (White & Tudor’s Lead. Cases in Equity, Vol. 2, Part 2), 
the rule stated above is treated as the general rule in America. It is 
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said to be the rule in England also, but with some uncertainty and 
conflict in the decisions. 

As the result of a more extended examination of the authorities, 
we conclude that there is no error in the judgment, and that it should 
be affirmed. 

AFFIRMED. 

[Opinion delivered June 20, 1882.] 





Campnett & Croven v. Gro. F. ALrorp ET AL. 
(Case No, 4514.) 


1. Britt. oF LADING — ConsIGNMENT.— B. having received advances from C. & C., of 
Galveston, on the faith of his agreement to ship them certain goods, delivered the 
goods to a carrier to be transported to Liberty, the carrier executing duplicate bills 
of lading specifying that the goods were to be delivered to the care of W. at Liberty, 
to be forwarded to C. & C. After delivering without indorsement one of these bills 
of lading to C. & C., B. procured from A. & Co. advances on the same goods, they 
having inquired of W., and being informed by him that he held the goods subject 
to the order of B. W. had neverseen or had notice of the bill of lading. Held, 

(1) That the rights of the pledgees attuched when the goods were delivered to 
the carrier under a bill of lading declaring that the goods were to be forwarded to 
them. 

(2) That the delivery of such a bill of lading to the pledgees whilst the goods 
were in transit, although without indorsement, was a sulficient consummation of 
the agreement, if so intended. 

(5) That thereafter the rights of the pledgees were superior to those of the origi- 
nal owner, or any acquired through him, and this, too, although the warehouse- 
man and forwarding agent at Liberty, having no notice of the bill of lading, held 
the goods subject to the order of the shipper. 


Aprrat from Galveston. Tried below before the Hon. A. P. 
McCormick. 


Miils & Tevis, for appellants. 
No briefs for appellee. 


Srayron, Associate Justice.—Campbeil & Clough brought this 
action to recover possession of certain cotton, wool and hides. 

In September, 1871, Clough, one of the members of the firm of 
Campbell & Clough, who were commission merchants doing business 
in the city of Galveston, was at the place of business of one Busby 
in Tyler county, Texas, and Busby requested him to furnish to him 
a lot of bagging and ties, and to pay for the same. Busby promised 
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to ship to Campbell & Clough the property in controversy, which 
was pointed out to Clough at the time, the same being then packed 
and marked for shipment. In accordance with the request of Busby, 
Campbell & Clough sent to him the bagging and ties, which in value 
amounted to $187.62. In consideration of the shipment to them of 
the cotton, wool and hides, Campbell & Clough also agreed to 
accept for Busby on several small amounts of indebtedness of Busby 
to other merchants in Galveston. 

On the 15th of September, 1871, Busby shipped the cotton, wool 
and hides by a wagon to Liberty, Texas, there to be delivered to one 
Wrigley, to be forwarded by water to Campbell & Clough at Galves- 
ton, for which the wagoner gave a bill of lading as follows: 

“Received, Woodville, Sept. 15th, 1871, of J. W. Busby, four 
bales cotton marked b, one lot beef hides and deer-skins marked B, 
about five hundred pounds; twelve hundred pounds of wool, which 
I am to deliver to care of James Wrigley, Liberty, Texas, to be for- 
warded to Messrs. Campbell & Clough, Galveston. 

(Signed in duplicate.) “Joun Havxs.” 

On the 10th of September, 1871, Busby delivered, without in- 
dorsement, to Campbell & Clough, at Galveston, the foregoing bill 
of lading. 

Busby never drew on Campbell & Clough in favor of the Gal- 
veston merchants to whom he was indebted for the sums for which 
they had agreed to accept; but three or four days after the delivery 
of the bill of lading to them, he requested them to accept for him 
to the extent of about two thousand dollars, which they declined to 
do, whereupon he became angry, and requested them to redeliver to 
him the bill of lading, which they refused to do. 

Busby then applied to Alford & Veal to advance money to him, 
and also to assume a debt which he owed to Heidenheimer & Bro., 
stating to them that he had the cotton, wool and hides in the ware- 
house of Wrigley at Liberty. They telegraphed to Wrigley and 
ascertained that the property was there, and they then made the 
advance and assumed the liability as requested by Busby, on the faith 
of the property which was to be shipped to them by Wrigley. This 
occurred on or after the 26th of September. The property was 
shipped from Liberty under a bill of lading in which Alford & 
Veal were consignees, and they received the property when it arrived 
at Galveston, and this suit was brought to recover it; a writ of 
sequestration was sued out, and the property was seized and after- 
wards replevied by Alford & Veal. 

The property in controversy was received by Wrigley at Liberty 
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on the 25th of September, 1871, and he shipped the same to Alford 
& Veal on the 28th of same month by instruction of Busby. It 
seems that Wrigley never saw the duplicate bill of lading signed 
by Hauks. 

Busby was made a party defendant; there was a trial, and judg- 
ment in favor of Campbell & Clough against Busby for the amount 
of his indebtedness, and a judgment in fav or of Alford, the appellee. 

The court in effect charged the jury that if appellees, without no- 
tice of appellants’ claim, in good faith made advancements to Busby, 
and assumed indebtedness for him, upon the faith of and relying 
upon the property to secure them, that then if the property came 
into their possession, they would find for the appellee. The jury so 
found, and the charge of the court is assigned as error. 

The real question in this case is, Do the facts show a valid pledge 
by Busby to Campbell & Clough of the property in question to 
secure the advances made by them? The question of pledge or no 
pledge depends upon the intention of the parties and the fact of 
such delivery as consummated that contract. There was an agree- 
ment to pledge the property while it was at Woodville, and upon 
the faith of that agreement Campbell & Clough shipped to Busby 
the bagging and ties; and the subsequent delivery of the bill of 
lading to Campbell & Clough, while the property was in transit, 
sufficiently shows Busby’s intention to consummate that agreement. 
This Busby recognized in his effort to repossess himself of the bill 
of lading when Campbell & Clough declined to make advances to 
him other than they had originally agreed to make; besides, the bill 
of lading contained the most unequivocal evidence of such intention. 
The intention was complete and was evidenced by the agreement 
and acts of the parties. 

Was there such delivery as to make the pledge complete / 

In commercial transactions bills of lading, to a very large extent, 
are regarded as the representatives of the “goods covered by them, 
and where they are indorsed and delivered with the intention of 
passing the title to them, it is a symbolic or constructive “del ivery of 
the goods themselves; and in many cases it has been held that the 
delivery of the bill of lading without indorsement or assignment, 
in deference to the mutual intent of the parties, is a sufficient con- 
structive delivery. Schouler on Bailments, 179. 

It would seem that an indorsement or assignment of the bill of 
lading would be necessary where the person to whom it is delivered 
is not recognized upon the face of the bill of lading as the person 
entitled to the ultimate possession of the goods; but where such 

Vou. LVII—11 
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recognition exists upon the face of the bill of lading, there is much 
less reason for holding that an assignment is necessary. 

The general rules applicable to the subject are thus stated: “ De- 
livery, in order to be effectual, should be followed by an acceptance 
of possession; and methods of delivery and acceptance differ, ac- 
cording to the subject matter and the local situation of the thing. 
But constructive delivery and acceptance are now much favored in 
such transactions. The transfer of the bill of lading of a ship at 
sea, or the delivery of a warehouse key, have long been esteemed 
sufficient for legally transferring possession of the thing so symbol- 
ized. And so, in modern times, the delivery in pledge of bills of 
lading of goods om transit, whether inland or by water, usually suf- 
fices to make the pledgee’s title good against the world. Warehouse 
receipts, and the receipts of w harfingers or other hired custodians, 
are also, when expressed i in negotiable form, permitted, in a variety 
of instances, to be turned over by way of symbolical delivery of the 
goods on storage which they represent. Even the delivery of such 
muniment without a formal indorsement or as ssignment has, in def- 
erence to mutual intent and the loose usages of business, been fre- 
quently upheld as constructively sufficient.”. Schouler on Bailments, 
179. 

In the case of Petitt & Co. v. National Bank, 4 Bush, 334, it was 
held that property ¢z transitu may be pledged by the delivery of 
bills of lading therefor, and that such delivery is a constructive de- 
livery of the property by which a lien in the way of pledge was 
created, and that such lien was superior to an attachment lien upon 
the property. 

In the case of Whitney v. Tibbitts and another, 17 Wis., 370, it 
was held that the delivery of a warehouse receipt, without indorse- 
ment, constituted a sufficient delivery of the property to sustain the 
pledge against an attaching creditor; and this notwithst: unding the 
receipt did not run to bearer, but stated that the property was 
deliverable only on return of the receipt. 

In National Bank v. Kelly, 57 N. Y., 34, it was held that. the in- 
dorsement and delivery of a bill of lading as collateral security for 
paper discounted, operated the same as the deliv ery of the goods, 
and that the bank to which the same was delivered could hold the 
property to secure its debt, against the consignee or any other per- 
son. To the same effect is the case of Marine Bank v. Fiske e¢ a/., 
71 N. Y., 358. 

This question is illustrated by the following cases: Stanton v. 
Eager, 16 Wend., 467; Dows et al. v. National Exchange Bank, 91 
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U.S., 618; Boynton v. Payson, 67 Me., 587; Nolbrook +. Wright, 
24 Wend., 168; Adoue v. Secligaon & Co., 54 Tex., 595. 

There was a valid and binding agreement to ship the property in 
question to Campbell & C lough to secure the debt made upon the 
faith that such shipment would be made, and the bill of lading evi- 
denced the fact that the property was delivered to the carrier in 
consummation of that agreement. 

After such delivery it must be held that the right of Busby to the 
posse ssion of the property or to its control had ceased, and that the 

carrier and warehouseman who subsequently had possession of 
the property held the same for Campbell & Clough; and whether the 
warehouseman at Liberty ever saw the bill of lading which the 
carrier gave is unimportant; for the rights of Campbell & Clough 
attached to the property when the same was delivered to the carrier, 
under the biil of lading, Which in express terms declared that the 
property was “to be forwarded to Messrs. Campbell & Clough, Gal- 
veston;” for knowledge or want of knowledge upon the part of 
Wrigley, the warehouseman, who was expected to ship the property 
by steamer to Galveston, could not reinvest Busby with the right to 
the possession or control of the property. 

The bill of lading executed by the carrier was delivered to Camp- 
bell & Clough, while the property was in transit from Woodville to 
Liberty, which presents just the case, in its strongest phase, in which 
the bill of lading is considered to represent the property; for the 
reason that the condition of the property was such at the time, that 
no actual delivery, in the nature of things, could then be made. 

When Wrigley received the property, he received it under the in- 
tention of Busby that it should be shipped to Campbell & Clough, 
and in so far as Busby is concerned, it must be held that Wrigley 
held the property for Campbell & Clough, and this whether Wrigley 
ever saw the bill of lading or not, for such was the manifest inten- 
tion of Busby. The fact that Alford & Veal may have been igno- 
rant of the pledge to Campbell & Clough cannot affect their right, 
which being prior in time must be held superior in law or in equity. 

For the error in the charge of the court below, its judgment must 
be reversed and the cause be remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 20, 1382. } 
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M. J. P. Stickies er ar. v. J. E. Larcenr. 
(Case No. 3320.) 


1. Res apsuptcata — Partres — Seconp surt.— A suit for community land, brought 
by the husband, was, after his death, prosecuted by the surviving wife, for her- 
self, and as next friend of their only child, the result being a verdict and judg- 
ment for defendants. Within twelve months a second suit was brought by her 
in the same way. Held, that the former judgment was no bar to the second 
action allowed by the statute, and that the right to such second action was not 
affected by an amended petition, filed by her as executrix, more than twelve 
months after the date of the first judgment. 


Aprreat from Collin. Tried below before the Hon. W. IH. 
Andrews. 

M. J. P. Haynes (now Sickles), as surviving wife of John W. 
Haynes, deceased, and as next friend of the minor Sallie Haynes, 
brought this suit against Largent, September 5, 1874, to try title to 
the land described in the petition, claiming that she was the surviv- 
ing widow, and that the minor Sallie was the only child of John 
W. Haynes, deceased, who died intestate, ete. On April 16, 1875, 
an amended petition was filed, alleging that John W. Haynes died 
testate; that his will had been probated, and M. J. P. Sickles had 
qualified under the same as independent executrix; that the will was 
probated by the district court of Dallas county at the October 
term, 1873, and praying that she be made a party plaintiff in her 
right as such executrix. On the same day Largent filed what is in 
the record denominated a plea of ves adjudicata, wherein it is 
averred that John W. Haynes in his life-time had sued appellee for 
the land in controversy, and died pending that suit; that appellant, 
as surviving wife and as next friend, made herself a party plaintiff 
in said case, and prosecuted the same to trial, which was had 
March 30, 1874, and which resulted in a final judgment in favor of 
appellee. Also averring that the judgment was final and conclusive 
as between the parties to this suit. 

December 14, 1875, the parties submitted to the court the ap- 
pellee’s plea, upon the record. The court sustained the plea, hold- 
ing that the former judgment was a bar to this suit, and rendering 
judgment final against appellants, from which this appeal was 
taken. The error assigned was that “ the court erred in sustaining 


me 9) 


the defendant’s plea of res judicata, filed April 24, 1875. 


Morgan & Gibbs and Jackson & Juckson, for appellants. 
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Warrs, J. Com. App.— Appellee asserts that as Mrs. Sickles did 
not make herself a party plaintiff in the capacity of executrix of 
the last will of her deceased husband until more than twelve months 
had elapsed from the rendition of the first judgment, that therefore 
this could not be maintained as a second suit of trespass to try title. 
And it was “pen that theory that the court below proceeded in 
rendering the judgment against appellants. 

Now if the suit as brought, and as it stood prior to the amend- 
ment in which the executrix as such becomes a party plaintiff, was 
so fatally defective as to parties that no cause of action was therein 
presented, it would certainly follow that the former judgment ren- 
dered against these pli intiffs in the same capacity would in no way 
affect the right of the executrix to maintain a suit for the land. 
Such a judgment would not, if that doctrine was true, be res adju- 
dicata as to the executrix, nor would she be estopped thereby. 

In the absence of anything appearing to the contrary in the 
record, the property sued for must be considered as community, of 
which the wife was entitled to one-half, subject to the payment of 
community debts. The statute then in force did not require the ex- 
ecutrix to institute a suit for the trial of title to land until the court 
had made an order directing such suit. Gen’l Laws 1873, p. 112, 
sec. 10. 

Whether under the statute such an order was or was not essential 
to the maintenance of the action by the executrix, is not necessary 
for us to determine. But where no such order is shown to have 
been made, it would seem to follow that those interested in the 
property might maintain the suit. And the coming in of the exec- 
utrix, as such, does not constitute the dismissal of the old and the 
institution of a new suit. 

The rule invoked by appellee, and applied by the court below, is 
not applicable to the circumstances of this case. For aught that 
appears upon the record, Mrs. Sickles was a proper party at the 
time the suit was brought; she, as surviving wife, had a substantial 
interest in the property that could not be defeated by the will of 
the husband, for her interest was equal to his; and after his death 
it could not be defeated by his will. And as she was a proper party 
plaintiff, the mere fact that another proper plaintiff was subse- 
quently made, would not have the effect assigned to it by the court. 
There was no conflict of interest as between the pli intiffs. The ex- 
ecutrix came in to assist and not to deprive the then plaintiffs of 
any right to recover the land. It appears that the plaintiff, in her 
capacity as executrix, was acting harmoniously with the other 
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plaintiffs, alt bent upon the common object of trying the title to, 
and securing the land for, the estate and parties interested in it. 

We conclude that the judgment of the court below was errone- 
ous, and that it ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


4 


{Opinion delivered April 17, 1882.] 





Int. & G. N. R: R. Co. v. Jon H. Srewarr. 
(Case No. 4493.) 


1. Practice — Bit or EXcEPTIONS.— A jury returned into court with a verdict. 
The district judge, upon examining it, refused to receive it. The jury retired, 
and again came into court with another verdict, which was received. The district 
judge gave to counsel of the losing party a statement certifying to the terms of 
the first verdict. On motion for new trial, the refusal to receive the first verdict 
was urged as a ground for new trial. On appeal, held, 

(1) The action of the trial judge was not before the supreme court for revisal — 
not appearing by bill of exceptions. 

(2) If the certificate of the judge to the terms of the verdict, etc., be held to be 
in effect a bill of exceptions, yet as it was not shown that objection was made at 
the time to the action of the judge, that action would not be revised. 

(3) But the action was not condemned as error, had it been before the court on 
appeal. 

2. CHARGE OF coURT.— See charge approved as not upon weight of testimony. 

3. Same.— The whole charge should be taken together to determine whether appro- 
priate. Each clause must be taken in connection with the other parts. 

4. Same.— Where the evidence to a fact is positive and not disputed or questioned, it 
is to be taken as an established fact; and the charge of the court should proceed 
upon that basis. 

. Same—Case approvep.— Wintz v. Morrison, 17 Tex., 372, approved. 

6. DamaGces.— The amount of damages is peculiarly for the jury; and unless, in 
view of the evidence, the damages are so excessive and disproportioned to the in- 
jury alieged as to indicate that the verdict was the result of passion, prejudice or 
partiality, the judgment will not, on appeal, be set aside. 


WJ 


Arvpeat from Travis. Tried below before the Hon. A. S. Walker. 

This suit was brought by Joe H. Stewart, plaintiff, against the In- 
ternational & Great Northern Railroad Company, defendant, to 
recover $21,500, actual and exemplary damages for personal injuries 
alleged to have been received by plaintiff in walking and tumbling off 
defendant's depot platform in the city of Austin, about half-past 
twelve o'clock, at night, on the 3d day of July, 1877; the petition 
charging negligence on the part of the defendant in failing to pro- 
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vide proper lights at the depot, to guide passengers off the platform, 
and further alleging that this negligence was the proximate cause of 
the injuries sustained by him. 

The petition was held good on a former appeal of this case. 
52 Tex., 289. 

The defendant pleaded a general denial, and specially denied 
negligence and injury; and pleaded that plaintiff was guilty of con- 
tributory negligence. 

On the trial there was no conflict of testimony as to the acci- 
dent; as to the extent of injury, testimony was conflicting. The 
court charged only on actual damayes. The charge was as follows, 
after stating the case: 

1. “It was the duty of the defendant company to provide reasonable 
accommodations at their stations for passengers who travel on their 
trains. It was its duty to keep in a safe condition all portions of 
their platforms and approaches thereto, to which the public do, or 
would naturally resort, as well as all portions of their station grounds 
reasonably near to their platforms, where passengers landing from 
the cars would naturally or ordinarily be likely to go. 

2. “It was the duty of the plaintiff to use such watchfulness in his 
movements as a reasonably prudent man would ordinarily use under 
the circumstances attending his landing from and moving from the 
cars at the time. 

3. “ Negligence is the omission to perform a duty, and should be 
measured by the character, risk, and exposure to danger in the mat- 
ter or business under consideration; and both plaintiff and defend- 
ant were bound to such care as would be used by prudent men 
generally in the matter under investigation, looking to their duties 
as above defined. : 

6. “ Whether the defendant company was guilty of negligence; 
that is. whether the acts and OMUSSiONS of the defendant. aus shown 
hy the te stimony, exhibited a neglect of duty as above defined, must 
be determined by the jury from all the testimony before them. 

7. “If the jury believe, from the testimony, that the allegations 
in the petition as to the injury are true, and that the defendant com- 
pany was negligent, and failed in its reasonable discharge of its 
duty under the circumstances, whereby the injury was caused, and 
that the plaintiff used ordinary care, and was not himself, by his 
negligence, to some extent directly contributing to the injury, then 
the jury will find for the plaintiff such damages, if any, as the tes- 
timony shows to have been the natural and proximate effect of such 
injury, including, if warranted by the testimony, loss of time, medi- 
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eal bill, suffering, mental and physical, incapacity for labor in his 
business or profession, if any, resulting from the injury; looking to 
the testimony as to what, if any, damages, and their amount, sus- 
tained, not exceeding the sum claimed. 

8. “If the testimony fails to show injury to the plaintiff, or fails 
to show negligence as alleged on the part of the defendant, or if it 
show negligence or want of reasonable care under the circumstances 
on the part of the plaintiff, contributing to the injury, the jury will 
find for the defendant.” 

The jury, after retirement, returned into court with a verdict 
which the court refused to receive. After further deliberation, the 
jury returned a verdict for plaintiff for $1,525. Upon this verdict 
judgment was entered. 

The trial judge gave to counsel for defendant a statement as to 
the contents of the rejected verdict, for use in motion for new trial 
and otherwise, as follows: 

“ The following is a copy of the verdict first returned into court 
by the jury in the case of Stewart v. International & Great 
Northern Railroad Company, which was refused by the court, and 
to which reference is made in defendant’s motion for new trial, filed 
this February 4, 1881: ‘Jury Room, Austin, Texas, February 4, 
1881.— We, the jury, find for the plaintiff in the sum of twenty-five 
dollars for actual damages and fifteen hundred dollars for exemplary 
damages. (Signed) Jno. W. Brive, Foreman.’ 

“ Witness my hand, this February 4, 1881. 

(Signed) “A. S. Warxer, Dist. Judge.” 

Motion for new trial was urged on grounds, (1) refusal of court 
to receive the first verdict; (2) error in charge of court; and (3) that 
damages were excessive. 

Motion for new trial was overruled, and defendant appealed. 


Peder & Max y; for appellant. 

I. The first verdict of the jury found $1,500 exemplary damages 
and $25 actual damages against the defendant. The court charged 
the jury only on the subject of actual damages. Therefore the ver- 
dict was responsive to the issue of actual damages, and judgment 
should have been entered thereon, rejecting that portion finding 
exemplary damages. Hutchings v. Bacon, 46 Tex., 412; Patterson 
v. United States, 2 Wheat., 225; Stearns v. Bassett, 1 Mason (C. C.), 
170; Richmond v. Tallmadge, 16 Johns., 313. | 

II. The seventh paragraph of the charge of the court is a charge 
upon the weight of evidence, and assumed as a fact the vital issue 
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before the jury, to wit, that the plaintiff was injured. RK. S., art. 
1317; H.& T. CLR. R. Co. v. Smith, 52 Tex., 185; Gay v. McGuffin, 
9 Tex., 502; Andrews v. Marshall, 26 Tex., 215; Kimbro vw. Hamil- 
ton, 28 Tex., 566; Williams v. Davidson, 48 Tex., 39, 40; T. & P. 
R. W. Co. v. Murphy, 46 Tex., 367. 

III. The sixth paragraph of the instructions was a charge upon 
the weight of evidence, and assumed that omissions on the part of 
defendant had been proven by the testimony — a fact for the deter- 
mination of the jury alone, and one of the material issues in the 
case. Same authorities. 





IV. The damages were extravagant and outrageous, showing 
prejudice in the jury. Darcy v. Turner, 46 Tex., 35; Patten v. C. & 
N. W. RR. R. Co., 32 Wis., 524. 


Curleton & Morris and Sheeks & Sneed, for appellee.-— On the 
question of amount of damages, they cited’ Thompson’s Carriers 
of Passengers, 556, 557 and 93; Maher v. Cent. Park Railway Co., 
67 N. Y., 52; Montgomery, etc., R’y Co. v. Filmore, 57 IIL, 265; 
Pittsburg, ete., R’y Co. v. Thompson, 56 Ill, 158; Boyce v. Cal. 
Stage Co., 25 Cal., 460; Georgia R’y Co. v. McCurdy, 45 Ga., 288; 
McDonald v. Chicago & H. G. R. R. Co., 26 Iowa, 124. 


Srayton, Associate Justricr.— It is claimed that the court erred 
in refusing to receive a verdict of the jury which found for the ap- 
pellee $25 actual and $1,500 exemplary damages, and in not render- 
ing judgment thereon. This court is not informed in any manner 
which we can recognize that any such action as is complained of 
was ever taken. The only manner in which the action of a district 
court can be brought before this court for revision upon appeal is 
by bill of exceptions, and statements of fact, made and certified as 
the statute requires, unless the matter sought to be revised appears 
in the record of the court. 

In the record of this cause it does not appear in the manner above 
indicated that any such action was taken in the district court as 
this court is now asked to revise; but if the paper which is made a 
part of the motion for new trial, and purporting to be signed by the 
judge of the district court, was in form and substance a bill of ex- 
ceptions, it is not perceived that it could alter the case; for it does 
not appear therefrom that the appellant, at the time the action was 
taken, objected to the same; and in the absence of such showing, it 
would be presumed that the action of the court was by consent of 
parties, who are to be presumed to have been in court at the time 
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the matter may have occurred, and their subsequent expression of 
dissatisfaction through the motion for new trial would not justify 
a contrary presumption. 

We do not wish, however, to be understood as intimating that 
the action of the court was erroneous, even if it was as claimed by 
the appellant. 

The seventh paragraph of the charge of the court, assigned as 
error, is a clear and concise statement of the law applicable to the 
case, and does not, as insisted by counsel for appellant, assume that 
an injury was inflicted upon the appellee, but leaves that, as well 
as all other questions, to the judgment of the jury upon the evi- 
dence. ‘The same is true of the sixth paragraph of the charge, in 
which the jury were told, in effect, that it was their duty, from all 
the testimony, to determine whether, under the charge, as negli- 
gence therein had been defined, such acts and omissions of the appel- 
lant as were shown by the testimony to have existed, constituted 
negligence. If the sixth paragraph of the charge is construed alone 
and without reference to the other parts of the charge, it could not 
be held that it assumed any fact, or was upon the weight of evi- 
dence. Lut it would not be proper to construe one paragraph of a 
charge alone; the whole charge should be considered; and when 
thus considered, the charge of the court given in this cause is an 
admirable exposition of the law of the case. 

If, however, the court had assumed that the appellee was injured, 
and that there were omissions of duty upon the part of the appel- 
lant, under the admitted or uncontroverted evidence in the cause, 
an injury was inflicted upon the appellee, and there were omissions 
upon the part of the appellant, the extent of injury and extent of 
omissions were controverted questions; but the fact of injury and 
of omissions was not controverted. 

In the case of Wintz v. Morrison, 17 Tex., 387, Wheeler, J., said: 
“The rule which forbids the judge to charge upon the weight of 
evidence does not require or authorize him to assume as doubtful 
that which is clear and indisputable, or to assume hypotheses at 
variance with the certain fact. Where the evidence to a fact is pos- 
itive and not disputed or questioned, it is to be taken as an estab- 
lished fact, and the charge of the court should proceed upon that 
basis. It is only where there may be doubt, that the jury are re- 
quired to weigh the evidence, and it is then only that the rule 
applies that the court shall not charge upon the weight of evidence.” 

It is claimed that the damages awarded by the jury are excessive. 
Whether the damage be excessive or not depends upon the amount 
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of injury received by the appellee. Various injuries were alleged, 
some of which were trivial in their character; but others of the 
most serious character were alleged; injuries which may impair the 
ability of the appellee to labor through his entire life, and from 
which pain may become his constant companion. Whether these 
injuries were inflicted upon the appellee by the negligence of the 
servants of the appellant, or not, was fairly submitted to the jury, 
and there being evidence in the case from which they could have 
found the affirmative of the proposition, their finding in effect is 
that the injuries which the appellee alleges that he received in man- 
ner stated in his petition were the result of the negligence of the 
appellant. Such being the case, we cannot say that the damages 
are excessive. 

The question was one peculiarly for the jury, and unless, in view 
of the evidence, the damages were so excessive and disproportioned 
to the injur ies alleged as to indicate that the verdict was the result 

f passion, pr ejudice or partiality, we would not be authorized upon 
that quund to reverse the judgment. In such cases as the present, 
presenting as they do many and varied elements which go to make 
up the measure of damages, there is no certain fixed rule Py which 
this court can nicely weigh and adjust the matter, as may be done 
in some other cases in which the elements of damage and measure 
of damage are fixed by certain and unbending rules. 

There being no error found in the record requiring a reversal of 
the judgment, the same is affirmed. 

AFFIRMED. 
(Opinion delivered April 28, 1882.] 





Aaron Worr v. Eva H. Manan. 
(Case No. 4361.) 


1. MoTION FOR NEW TRIAL — CUMULATIVE EVIDENCE.— In an action of trespass to 
try title, filed February, 1879, the plaintiff filed an affidavit June 21, 1880, of the 
forgery of a deed purporting to be her husband’s, of date September 3, 1844, 
acknowledged before A. P. Thompson, chief justice of Harris county, for the cer- 
tificate under which the land sued for was located, and which deed formed part of 
the defendant’s chain of title. Upon the filing of the affidavit, the defendant 
propounded interrogatories to certain witnesses in Harris county, Texas, to prove 
the execution of the deed. The defendant, in her cross-interrogatories to those 
witnesses, indicated an effort to prove that her husband, prior to September, 184, 
had removed to a distant state. Four of the witnesses, by depositions, proved the 
wzenuineness of the deed, with other facts corroborating it. On the trial, defend- 
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ant introduced witnesses on the stand who testified that during September, 1844, 
P. Jenks Mahan, the pretended grantor, was in the city of Philadelphia and was 
in New Jersey. The jury found for plaintiff. The defendant urged a motion for 
new trial on account of newly-discovered testimony, which was in rebuttal of the 
plaintiff’s testimony as to Mahan’s whereabouts at the date of said deed. Held, 

(1) That defendant was not chargeable with knowledge of such newly-discovered 
testimony, and consequent want of diligence to obtain it, by the said cross-inter- 
rogatories, seemingly designed to show Mahan’s permanent removal from the 
state. 

(2) That such rebutting evidence was not cumulative to testimony introduced 
directly proving the execution of the deed. 

(8) That the motion for new trial was improperly refused. 

2. CUMULATIVE EVIDENCE.— Evidence is not cumulative merely because former evi- 
dence may have indirectly tended to establish the same fact. 

3. SameE— PRACTICE IN NEW TRIAL.— The reason of the rule forbidding a new trial 
for the purpose of admitting cumulative testimony does not apply where the party 
has had no fair opportunity to procure and adduce evidence on an issue raised by 
his adversary for the first time during the trial. 





Apreat from Williamson. Tried below before the Hon. W. A. 
Blackburn. 


The opinion and syllabus sufficiently state the facts. 


T. P. Hughes and Makemson, Fisher & Price, for appellant.— 
When new evidence, discovered by the use of reasonable dili- 
gence since the trial, is material, and would probably change the re- 
sult of the former trial upon another trial of the case, a new trial 
should be granted. Railroad Co. v. Forsyth, 49 Tex., 178; Buford 
v. Bostick, 50 Tex., 372; Land w. Bass, id., 416; Mitchell v. Bass, 26 
Tex., 376; Delmas v. Margo, 25 Tex., 1; Welsh v. Nasboe, 8 Tex., 
189; Ables v. Donley, 8 Tex., 331; Sweeny v. Jarvis, 6 Tex., 35. 


Joe H. Stewart, Carleton & Morris and J. W. Posey, for appellee.— 
A new trial will not be granted on account of newly-discovered 
evidence, when such evidence is merely cumulative. Appellant, in his 
motion for a new trial, introduced the affidavits of five persons who 
reside in Houston, Texas, and who also state that they resided in 
Houston in 1844, and who further say they knew P. J. Mahan, 
and that he was in Houston in 1844, and did not leave there until 
as late as 1845. This testimony, however, was but cumulative to 
that of Baker, Ennis, Boyce and Shephard of Harris county, Texas, 
whose answers were taken by appellant by interrogatories, and 
read on trial of this cause; and among the interrogatories propounded 
to be answered by each of them was this: “Int. 5. Where did said 
Mahan, Thompson and Cavenaugh live in the month of September, 
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1844?” To which Baker replied, “ They all lived in Houston in the 
month of September, 1544.” In answer to the same interrogatory, 
Ennis replied, “They were living then in Houston, in September, 
1844.” To the same question, Boyce answered, “ I believe they lived 
in Houston in September, 1844.” To the same question, Shephard 
replied, “ Thompson and Cavenaugh lived here in Houston in 1844. 
I think Mahan; this I am not positive.” The appellee also pro- 
pounded to each of said four witnesses — Baker, Boyce, Ennis and 
Shephard — the following cross-interrogatory, and to which each re- 
plied: “Cross-int. 1. If, in answer to the preceding interrogatories, 
you have said that P. J. Mahan resided in Houston, Texas, in Sep- 
tember, 1844, then state fully your means of knowing such facts. 
Is it not true that some time between the summer of 1843 and the 
summer of 1846, said Mahan left said city of Houston and remained 
absent from Houston for at least a period of ten years! If yea, 
then state whether he left Houston between the summer of 1843 and 
the summer of 1844. If yea, what are your means of knowing it. 
If nay, state how you know it.” To which the replies of the said four 
named witnesses were, substantially, that Mahan did not leave Hous- 
ton until after 1844. Latham v. Selkirk, 11 Tex., 321; Kilgore v. Jor- 
dan, 17 Tex., 346; Ables v. Donley, 8 Tex., 336; Watts v. Johnson 
et al., 4 Tex., 311. 


GovuLp, Cuter Justice.— The only question which it is proposed 
to consider is, Did the court err in overruling the application for a 
new trial? The other errors assigned by appellant are not regarded 
as showing any ground for reversal, or as presenting any questions 
requiring discussion. 

The result of appellant’s efforts immediately after the trial shows 
that the testimony which he then obtained as to the whereabouts of 
Mahan in the fall of 1844, might have been discovered and obtained 
before the trial. Clearly the appellant was inexcusable for failing to 
produce this testimony on the trial, if the issue as to where Mahan 
actually was in September, 1844, was one on which he was bound to 
be prepared on the trial. By the affidavit of Mrs. Mahan, impeach- 
ing the genuineness of the deed of September 3, 1844, from Mahan 
to Cavenaugh, appellant was notified of the necessity of proving its 
execution, and by the cross-interrogatory propounded to the wit- 
nesses whose depositions he took to prove the handwriting of Thomp- 
son, the witness to the instrument, and the officer before whom it 
was acknowledged, of Mahan, the maker, and that the body of the 
instrument was in the handwriting of Cavenaugh, the grantee, he 
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was notified that Mrs. Mahan was endeavoring to establish that 
Mahan had removed from Houston before September, 1844. As 
these witnesses testified fully that in 1844 Mahan continued to live 
in Houston, it is not perceived that the appellant was in any way 
notified that evidence would be offered to show, not that Mahan, it 

September, 1844, had removed from Houston, but that he pe 
that month was ina distant state. There being nothing to notify 
appellant in advance that such an issue would be made, we think 
that he is excusable for having failed to anticipate it. Having 
proved up the instrument by four respectable witnesses who knew 
Mahan, Thompson and Cavenaugh for some years prior to 1844, who 
testify clearly and minutely as to the genuineness of the signatures 
of witness and grantee, and also that the bo: ly of the instrument is 
in the handwriting of the grantee, Cav enaugh, and who testify also 
as to the residence of all three in Houston during 1844, we think 
appellant was not chargeable with negligence if he failed to go further 
and prepare to meet evidence that in September, 1844, Mahan was 
in Philadelphia and Trenton, N. J. The instrument impeached pur- 
ported to be over thirty-five years old, and he could hardly anticipate 
that an effort would be made to disprove its genuineness by showing 
that Mahan was somewhere else at a date so remote. Under all the 
circumstances of the case, appellant might well be surprised when 
testimony was offered, not that Mahan in September, 1844, had re- 
moved from Houston, but that at different times about that date he 
was in Trenton and Philadelphia, and therefore could not have been 
in Houston. True, such evidence tended to disprove the genuine- 
ness of the deed impeached, but it was evidence which, under the 
circumstances exhibited by the record, appellant could not have an- 
ticipated, and therefore, in the exercise of ordinary diligence, was 
not bound to be prepared to meet. The case in 5 Cow., 106-122, is 
one similar in principle. Graham & Waterman on New Trials, pp. 952, 
962 and 1055. But it is said that appellant adduced evidence on the 
trial that Mahan throughout 1844 still resided in Houston, and that 
the evidence offered to show that throughout the fall of 1844 he was 
actually in Houston is merely cumulative. We do not so regard it. 
The main issue was the genuineness of the deed, and on the trial, by 
Witnesses produced on the stand, the subordinate issue was made that 
at the date of the deed Mahan was many hundred miles away from 
Houston. Appellant on the trial adduced no direct evidence on this 
point. Indirectly his evidence as to residence had a bearing on this 
issue, but direct evidence that Mahan was in Houston throughout 
the fall of 1844 was not cumulative of this indirect evidence. Evi- 
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dence is not cumulative merely because former evidence may have 
indirectly tended to establish the same fact. If so, after any evidence 
tending to show the execution of the deed, evidence of the where- 
abouts of Mahan at its date would have been cumulative, because 
whatever tended to show the genuineness of the deed tended also 
to show that Mahan was in Houston at the date of its execution. 

The reason of the rule forbidding a new trial for the purpose of 
admitting cumulative testimony does not apply where the party 
has had no fair opportunity to procure and adduce evidence on an 
issue raised by his adversary for the first time, during the trial, by 
the introduction of evidence which could not be anticipated. The 
reason of the rule is that public policy, looking to the finality of 
trials, requires that parties be held to diligence in preparing their 
cases, and that thev shall not be allowed a second trial because 
they mistook the amount of testimony requisite. Powell v. Jones, 
42 Barb., 30. But the policy which seeks to limit continued litiga- 
tion does not apply where a party has had no fair opportunity to 
present his side of the case —no real day in court. In discussing 
this subject, Chief Justice Wheeler said: “It is desirable that 
there should be an end of litigation with as little delay and expense 
as possible, consistently with the great end of litigation —a correct 
decision of causes according to their real merits; but it should always 
be sought in subordination to the great end to be attained.” 
Mitchell v. Bass, 26 Tex., 377. In the same opinion he also said: 
“ Where there can be any doubt of the justice of the verdict to re- 
fuse a new trial, when the party has really discovered new evidence 
of a conclusive tendency, would be against justice and precedent.” 

In the conflict of evidence, the justice of the verdict in this case 
is at least doubtful; and as the additional evidence sought to be ad- 
duced is evidence which the appellant is excusable for not having 
produced on the former trial, and is evidence bearing directly on a 
material issue, and which might probably lead to a different verdict, 
we think that the new trial “should have been granted. R’y Co. v. 
Forsyth, 49 Tex., 178. 

Because the court erred in refusing a new trial, the judgment is 
reversed and the cause remanded. 

ReveERSED AND REMANDED. 
(Opinion delivered May 5, 1882. ] 
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R. F. Rounprree v. Greoree Girroy. 
(Case No. 4477.) 


1. SPECIAL DIsTRICT JUDGE.— That a special district judge appointed to try a cause 
is a member of the legislature is no objection to his competency as judge. 

2. INCOMPATIBLE OFFICES.— The objection to such special judge, made after his 
qualification as such, does not raise the question whether the office of special 
judge is one of emolument, or whether the two offices are incompatible. 

3. Jury COMMIssIONERS.— The district court has power to appoint jury commissioners 
at any time to supply jurors necessary to the trial of causes before it. 

4. Same.— But the more regular mode would be to reconvene the jury commissioners 
for the term, than to appoint a new commission. 

5. CHALLENGE TO ARRAY.— Only the statutory causes can be argued to support a 
challenge to the array. 

6. PLEADING —PAROL ADDITION TO WRITTEN CONTRACT.— A parol agreement 
that part of a sum of money promised to be paid in an obligation in writing could 
be discharged otherwise than in money, is not valid, and a plea of such fact was 
properly held insufficient as a defense in an action upon the obligation. 

. PLeapinc — Fravp.— An answer attacking a writing because given merely “as 
evidence of a settlement and not as evidence of indebtedness,”’ it not appearing 
that the maker was ignorant of the terms of the writing, or that any fraud was 
used or mistake in obtaining it, was properly held insufficient. 

8. Evipence.— A subsequent parol agreement not executed nor performance ten- 

dered, for the settlement of part of a written obligation, would be insufficient as a 
defense. 


-1 


Appear from Liano. Tried below before the Hon. A. W. Mour- 
sand, special district judge, appointed by the governor, instead of 
Hon. A. W. Cooley, judge of 33d judicial district. 

Geo. Gilroy sued R. F. Roundtree, in the district court of Llano 
county, on the following writing, viz.: “$433.33. Due G. Gilroy, 
on demand, four hundred and thirty-three dollars and thirty-three 
cents, for work building stone fence. This July 5, 1879. R. F. 
RovnptrEe.” 

Roundtree answered, 1. General demurrer to sufficiency of peti- 
tion. 2. General denial. 3. That on the 1st day of May, 1877, 
appellee and appellant entered into a verbal contract, by which ap- 
pellee was to build for appellant a certain stone fence at one dollar 
and fifty cents per rod, and to be paid for by appellant in two alter- 
nate land certificates, of six hundred and forty acres each, at $200 
a piece, excepting that appellant was to pay appellee current or liv- 
ing expenses while at work; that under this contract appellee had 
worked, at irregular intervals, from May 1, 1877, to July 1, 1879; 
that appellee had built all of the fence, excepting four rods, and 
appellant paid him, at divers times, several sums of money. That 
on the 5th day of July, 1879, counting the whole of fence built, 





























1882. ] Rounprree v. GiLroy. 177 





Statement of the case. 





and to be built, by appellee, the same at contract price amounted to 
$716; that taking from this sum $256.66, the amount of money 
paid by appe lant to appellee, it left the sum of 5433.33 that would 
be due to appellee on building the other four rods of fence. That 
on the 5th day of July, 1879, at the instance of appellee, appel- 
lant made the memoranda in writing sued on, but only As an 
evidence of how much would be due appellee on a settlement, and 
not as an evidence of indebtedness. That appellee, in order to get 
the written memoranda, took advantage of appellant and made 
false and fraudulent representations to him. That since the execu- 
tion of the written memoranda, appellant had paid appellee $21.30, 
in taxes, due by appellee to tax collector, and one saddle and bridle, 
which was to go as a credit on said work. That subsequent to exe- 
cution of the writing, appellee agreed to receive the two alternate 
land certificates, and give app ellant a credit of $400; and appellant 
had ever been ready “and willing to pay and deliver the same, and 
to pay the re mainder in cash, if the four rods of fence were built. 
That the customary price for building a rock fence, for cash, would 
be one dollar per rod. That the consideration of the written mem- 
oranda had failed in fact, as the same was given for four rods of 
fence which appellee was to build, and he had failed and refused. 
The pleas were sworn to. 

Appellee excepted to the special answer of appellant. 1. To any 
parol agreement prior to and contemporaneous with the written in- 
strument to vary and contradict the same. 2. To the allegations of 
fraud charged against appellee. 3. To all allegations setting up a 
parol agreement after execution of written agreement, as same are 
vague, indefinite and uncertain. 

Appellee, replying on the facts, pleaded general denial; special 
denial of any agreement after execution of written instrument; 
specially denied the allegations of fraud; specially denied failure of 
consideration; specially denied violating any contract made; that 
if he agreed to build the four rods of fence, the same was to be 
built where appellant’s cow-pen was, and appellant was to remove 
the cow-pen and had failed to do so, though demanded by appellee 
to do so. 

The court sustained the special exceptions of appellee as to the 
allegations in appellant’s answer, setting up a prior verbal and parol 
agreement. 

The court also sustained the special exceptions as to the allega- 
tions of fraud in the angwer. 

Objections were made to the special judge presiding, on the 

Vout. LVII— 12 
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‘ground that he was a member of the 17th legislature. The objec- 
tion was overruled. 

The defendant objected to the jury tendered, because the jurors 
had been selected by newly appointed jury commissioners, after the 
service by the jurors selected for the term. This objection was also 
overruled. 

The rulings upon the testimony sufficiently appear in the opinion. 

The jury found a verdict for Gilroy for $472.75. 

Motion for new trial was overruled, and the defendant appealed. 


W. A. HW. Miller and John Dowell, for appellant. 

I. The special judge, being a member of the legislature, was dis- 
qualified. State Const., art. 11, sec. 1; art. 3, secs. 1 and 2; art. 5; 
art. 16, secs. 1, 12 and 40; art. 3, sec. 24. 

II. The court erred in overruling challenges to the array of the 
jurors, the jurors having been selected by commissioners improperly 
appointed and without authority of law. R. S., 3017, 3022, 3023. 

III. The original contract was verbal — only part of it was re- 
duced to writing; that part was simply an estimate of how many 
dollars’ worth of work appellee had performed, and how much he 
was entitled to, but to be paid according to original contract. 
Where prior or contemporaneous verbal agreements form part of a 
a one, they are admissible or wherein explanatory. Hogan 

. Crawford, 31 Tex., 634; Epperson v. Young, 8 Tex., 135; 1 P asch. 
Dig. , art. 7823, p. 658, and authorities there cited. 

IV. The verbal contract pr ior to the due-bill was not contradictory 
of it, but explanatory and in harmony with it, and the written and 
verbal contract so set up by appellant as constituting one whole, 
alone gives the true contract between the parties. 

V. The due-bill in this case is only an estimate of the amount due 
appellee for work, and is not such an instrument as excludes parol 
evidence to explain its meaning or even to add to its terms. 

VI. Fraud vitiates all contracts, and if appellee obtained an undue 
advantage by reducing part of the contract to writing, by false 
representations, certainly it sets aside the due-bill. Melchette v. 
Zimmerman, 4 Tex., 75; Pasch. Dig., arts. 7901, 7902, 7903, p. 665. 


Jas. H. Burts, for appellee. 

I. If the office of special district judge and that of member of 
the legislature were mnomngetania, the acceptance of that of special 
judge would vacate the other. Biencourt v, Parker, 27 Tex., 562. 

II. The district court has power in term time to appoint jury 
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commissioners to supply jurors at any time when needed. R.S 
art. 322. 

III. The plea specified was rightly stricken out as not accompa- 
nied by any tender of the certificates referred to as the subject of 
the agreement sought to be pleaded. Flint ». White, 24 Tex., 643; 
Smith v. Garrett, 29 Tex., 52, 53. 

IV. The plea setting up fraud in obtaining the paper sued on 
was not sufficient in det ails. Hendrix v. Nunn, 46 Tex., 148. 


9 


Stayton, AssocrarEe Justice.— This action was brought by the ap- 
pellee against the appellant, to recover upon the following instru- 


ment in writing: “$433.35. Due G. Gilroy, on demand, four 
hundred and thirty- three dollars and thirty-three cents, for work 
building stone fence. This J uly 5, 1879. R. F. Rounprree.” 


The presiding judge having been of counsel, that fact being cer- 
tified to the governor, A. W. Moursand was appointed special judge 
to try the cause. 

When the case was called for trial, the appellant objected to the 
trial of the cause by the special judge, upon the ground that he 
was at the time a member of the 17th legislature. The objection 
was overruled, and this is assigned as error. 

It is unnecessary for us to consider whether a person appointed 
special judge can be said to hold an office of emolument or not; for 
if so, this would not prevent a person holding another civil oftice of 
emolument from accepting such appointment; nor is it necessary 
for us to determine the effect of being appointed to, and accepting, 
anew office incompatible with the former one. Biencourt v. Parker, 
27 Tex., 562. The special judge was qualified to try the cause. 

The jurors for the term of the court at which the cause was tried 
were selected for the second and third weeks of the court, at the begin- 
ning of the term, by jury commissioners then appointed, for some 
reason not shown by the record, they not having been selected at the 
preceding term ; but the court continued in session longer than three 
weeks, and after that time the judge of the district appointed other 
jury commissioners, who selected jurors for the residue of the term, 
and upona jury so selected being called to try this cause, the appellant 
challenged the array, upon the. ground that the jury commissioners 
who selected the j jurors were improperly appointed. The challenge 
was overruled, and that action of the court is assigned as error. 

If the court lasted longer than it was thought that it would when 
the first commissioners selected jurors, and it thereby became neces- 
sary to have other jurors than those first selected, it would have 
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been more regular to have reconvened the commissioners appointed 
at the first of the term, and for them to have selected such jurors 
as were necessary; but the course pursued was at most only an 
irregularity, from which it is not made to appear that the appellant 
suffered any injury. 

If, from any cause, juries are not selected in the manner and at 
the time provided by the statute, the courts are not without power 
to provide juries for the trial of causes. R. S., 3022, 3056. 

The statute provides how, and for what causes, a challenge to the 
array may be made. It provides that “any party to a suit which 
is to be tried by a jury, may, before the jury is drawn, challenge 
the array of jurors upon making it to appear that the officer sum- 
moning the jury has acted corruptly, and has willfully summoned 
jurors known to be prejudiced against the party challenging, or 
biased in favor of the adverse party.” R.S., 3074. Neither of the 
grounds of challenge given by the statute were relied upon in this 

“ase and none others exist, and the court did not err in overruling 
the challenge. , 

In the defendant’s answer he pleaded that, prior to the making 
of the instrument sued upon, there was a parol agreement, by w hich 
it was agreed that $400 of the sum due should be paid with two 
alternate land certificates, each for six hundred and forty acres of 
land. To this part of the answer a demurrer was filed, and sus- 
tained, and this is assigned as error. There was no error in this 
ruling; for it is well settled that evidence of such prior or contem- 
poraneous verbal agreements is not admissible to contradict, vary or 
add to a written contract. Self v. King, 28 Tex., 553. 

The instrument evidenced a contract to pay a certain sum in 
money, and an agreement to pay in something else could not be 
shown 

Appellant further set up in his answer that the instrument sued 
upon was given merely “as evidence of a settlement, and not as an 
evidence of indebtedness. That plaintiff represented to defendant 
that he wanted said instrument sued on in plaintiff’s petition not as 
an evidence of indebtedness from defendant to plaintiff, but as a 
memorandum of settlement, as plaintiff said, so he, plaintiff, could 
see how he stood.” 

A demurrer was also sustained to this, and that ruling is assigned 
as error. There was no error in this action of the court; for the 
appellant did not allege that he was ignorant of the contents of the 
instrument which he signed, and that such ignorance was caused by 
any fraud of the appellee, or by any mistake of either party. 
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HMaving executed the paper, it is the evidence of the intention of the 
parties; and in the absence of such averments as would annul that 
instrument, no evidence could be heard to show an intention differ- 
ent to that which the law declares from the terms of the paper; 
hence a pleading intended as the basis for such evidence was bad. 

The appellant attempted to prove an agreement made subsequent 
to the execution of the instrument sued upon, by which the appellee 
agreed to receive the two land certificates as a payment of $400 
on the debt sued upon. The appellee introduced evidence tending 
to show that no such agreement was ever made, and that issue 
was submitted to the jury and found against the appellant, and 
this would be conclusive of the question. Moreover, if such an 
agreement had been made, it would not defeat the action of the 
appellee, unless the appellant had delivered with proper conveyance 
the certificates, any more than the promise to pay money would 
defeat an action for the same if payment was not made. 

It is unnecessary to consider any of the other assignments of 
error. 

The judgment is affirmed. 

AFFIRMED, 
(Opinion delivered May 9, 1882. 


Note.— The jurisdiction to try civil causes had been withdrawn from the county 
court of Llano county before this suit was brought. 





Tuomas Dwyer v. Tur Contrnentat Ins. Co. 
(Case No. 4466.) 


1. CHARGE OF COURT— BURDEN OF PROOF.— In an action for loss upon a fire insur- 
ance policy, on which the defendant pleaded that the fire was not accidental, but 
caused by the insured, held error to charge the jury that the burden of proof was 
on the plaintiff to show ‘* that the loss was an honest one; that is, that it was owing 
to causes not traceable to the insured or his agency.” 

2. PreEsumMpTion.— There is no such presumption that the owner of insured property 
burns, or causes it to be burned, whenever it is lost by fire. The contrary pre- 
sumption does exist. 

2. PracricE — EFFECT OF ERROR IN CHARGE.— That the testimony may prepon- 
derate in favor of the verdict, will not sustain it when an erroneous charge may 
have influenced the jury in the finding. 


Arrrat from Washington. Tried below before the Hon. I. B. 
McFarlane. 
The facts are sufficiently stated in the opinion. 
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Seth Shepard and C. C. Garret, for appellant.— The burden of 
proof was upon the defendant to show the fraudulent burning of 
the stock of goods by the act or procurement of A. M. White, the 
insured. Sibley v. Insurance Co., U. 8. C. C.. Dist. Illinois (1879), 
8 Reporter, p. 808; Mack v. Insurance Co., U. 8. C. C., Dist. Mo. 
(1880), 10 Reporter, p. 800; Abbott’s Trial Ev., pp. 494-5 and notes; 
id., p. 452, sec. 9; 2 Greenl. Ev., $$ 408 and 398; 1 Greenl. Ev., $80; 
May on Insurance, $$ 583, 586, 588; 1 Whart. Ev., $§ 358 and 357; 
2 id., $1245; Stephen’s Dig. Ev., 2d Eng. ed., pp. 97-8. art. 94; 
2 Phill. on Ins., § 2154; Cassacia v. Ins. Co., 28 Cal., 628; Washine- 
ton Ins. Co. v. Wilson, 7 Wis., 169; Schmidt v. Ins. Co., 1 Gray 
(Mass.), 529: Ferris v. Ins. Co., 1 Hill (N. Y.), 71; Wright v. Ins. 


Co., 38 Wis., 522. 


Breedlove & Ewing, for appellee. 

I. Under our system, the effect of a general denial is to throw 
upon the plaintiff the burden of proof of his whole case, and require 
the plaintiff to prove the truth of every averment material to his 
cause of action, the statement of which is essential to show a 
good cause of action. In this case the record discloses that the 
plaintiff alleged (omitting formal allegations): 1. The contract of 
insurance. 2. The transfer of the policy from White, the assured,’ 
to the plaintiff. 3. A loss by fire not originating from any cause 
enumerated in the exceptions mentioned in the policy. 4. And the 
amount of the loss; and the record further discloses that plaintiff 
offered evidence to establish all of these averments found in his 
pleadings. 11 Tex., 649; 9 Tex., 613; 11 Tex., 692; 1 Tex., 447; 
12 Tex., 93; 20 Tex., 48, 440; Abbott’s Trial Ev., p. 482, subdivisions 
9 and 10, and cases there cited; id., 488, subd. 18. 

II. Under our system of practice, a generai denial puts the plaint- 
iff upon the proof of his cause of action by evidence, whatever else 
the defendant may have pleaded. Each plea presents a separate 
issue. 21 Tex., 632-3; 16 Tex., 222; 17 Tex., 41; 5 Tex., 535. 

III. Under our system of practice, special pleas are admissible, 
and sometimes necessary, in order to let in proof; but special pleas 
do not change the rule as to the burden of proof. The record dis- 
closes that the defendant replied by both a general denial of all the 
material facts set up by plaintiff; and in addition thereto, by special 
pleas as to the cause of the fire, and the extent of the loss sustained; 
and the record further discloses that all of the allegations were 
sought to be supported by plaintiff and sought to be broken down 
by defendant. 2 Tex., 206; 3 Tex., 10; 21 Tex., 632-3. 
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IV. The burden of proving a loss from a cause and to an amount 
for which the insurers are liable, is upon the assured. Abbott’s Trial 
Ev., p. 488, subd. 18 (Loss); 107 Mass., 140; 9 Am. Rep., 14, and 
cases there cited; Abbott’s Trial Ev., p. 494,31 (Charge of Crime), 
and cases there cited. As to preponderance of evidence, and to the 
effect that a defense of this nature does not put character in issue, 
1 Gray, 529. As to preponderance of evidence, see Am. Rep., vol. 
23, p. 239; vol. 21, p. 223; vol. 20, p. 752, and vol. 19, p. 747. 

VY. Although an instruction or charge of the court may be erro- 
neous, it must be shown to have operated some actual and positive 
injury to the appellant; and this can only be done by showing that 
on the facts proved he was entitled to a judgment in his favor. 
> Texas Law Jour., 619; 44 Tex., 544; 22 Tex., 217; 11 Tex., 649; 
3 Tex., 147; 2 Tex., 207 ; ; 16 Conn., 450; 11 Wend., 83; 32 N. H., 
186; 1 Ohio St., 66; 3 Neb., 357, 369; 26 Me., 453; 16 Barb., 386; 
83 Ill., 204; 47 Md., 156; 67 Mo., 313; 15 Ga. 277; 33 Pa. St., 
501; Wilkinson v. Paine, 4 Tex., 468; 5 Minn., 339; 26 Miss., 282; 
11 Wheat., 59; 32 Miss., 126; 1 B. Mon., 46; 44 Miss., 213; 
Miss., 732; 3 Texas Law Jour., 619; 51 Tex., 514; 49 Tex., 622 
Tex., 548; 42 Tex., 220; 40 Tex, 112; 28 Tex., 685; 22 Tex., 220; 
12 Tex., 266; 10 Tex., 187; 2 Tex., 287. 


Srayton, AssocrarE J ustice.— This action was brought by Thomas 
Dwyer, as the assignee of A. M. White, against the Continental In- 
surance Company, to recover upon a policy of insurance issued to 
White to cover loss by fire upon a stock of goods. 

Amongst other defenses, the appellee pleaded that the goods were 
burned by White or his agent for the purpose of defrauding the in- 
surance company. 

The cause was tried by a jury, and there was a verdict and judg: 
ment for the insurance company. 

The evidence bearing upon the defense above indicated was con- 
flicting, and the court charged the jury as follows: * The burden of 
proof is with the plaintiff, and the jurors are the exclusive judges of 
the facts, of the evidence, of the weight of evidence, and of the 
credibility of the witnesses; and that “the burden of proof is on 
the plaintiff in this cause on the following points: Ist, as to the ex- 
istence and contents of the policy of insurance sued on; 2d, as to 
the value of goods on hand and destroyed by fire; 3d, that the loss 
was an honest one; that is, that it was owing to causes not trace- 
able to A. M, White nor to his agency,” 














184 Dwyer v. Tur Continentav Ins. Co. [Austin Term, 





Opinion of the court. 





The appellant asked the court to instruct the jury as follows: 
“The defendant having charged as matter of defense that the fire 
was fraudulently caused by the act or procurement of A. M. White, 
the burden of proof is upon the defendant to show that the fire was 

caused by the fraudulent act or procurement of said A. M. White;” 
which was refused. These matters are assigned as error 

There is nothing in the contract of insurance which ti takes it out 
of the ordinary rule in an action to recover the amount of a loss 
covered by a policy. The general rule is, “ that the obligation of 
proving any fact lies upon the party w ho substantially asserts the 
affirmative of the issue.” 1 Greenl., 74. 

Such is the rule in this case. 2 Greenl., 408; 1 Gray, 534; 2 Phil- 
lips on Ins., 674; May on Ins., 583; Sibley v. St. Paul F. & M. Ins. 
Co., 8 8 Reporter, 809. 

The court in effect instructed the jury that they must find for the 
defendant unless the plaintiff produced a preponderance e of evidence 
to show that the insured property was not burned by A. M. White 
or his procurement. This was error, unless the presumption is that 
the owner of insured property burns, or causes property to be 
burned, whenever it is lost by tire. There is no such presumption, 
but the contrary presumption does exist. 

It is contended that the preponderance of evidence is so greatly 
in favor of the proposition that the insured property was burned by 
White or his agency, that the judgment should not be revised, even 
if the court did err in giving and refusing the charges above referred 
to. We are not authorized to nicely weigh the evidence, and to dis- 
pose of the case as a jury might have done under proper instrue- 
tions. The appellant was entitled to have the jury pass upon the 
evidence under a proper charge. 

The other matters assigned as error need not be considered, as 
they will not probably arise upon another trial. For the error of 
the court in giving and refusing charges referred to, the judgment 
is reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered May 12, 1882.] 
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Tue Srare or Texas v. Mippieron’s Svureries. 
(Case No. 4495.) 


1. APPLICATION OF PAYMENTS.— The rule between parties acting in their own right 
does not obtain beween the collecting officers of the state and their sureties, and 
the accounting officer of the state. 

2. Same — Tax coL_Lector.— Taxes collected and paid into the treasury cannot law- 
fully be applied to the discharge of a pre-existing debt of the tax collector on a 
former account. The collector cannot authorize it, nor can the comptroller apply 
it to the injury of the sureties of the collector. 

3. SAME—SameE.— That the comptroller was ignorant of the source from which 
funds have been received, which have been by him, without instruction from the 
collector, applied to his indebtedness for taxes for former years, does not deprive 
the sureties of the benefit of the payment of such funds into the treasury by their 
principal. 

4. Same —~—Same.— A payment upon a draft upon the collector on account of the 
school funds is subject to the same rules as to the use of state funds, and the 
effect of using them in such payments, as if made directly to the treasury. 

5. Tax sonp.— The contract of the sureties upon a tax collector's bond is that the 
collector shall pay into the state treasury, either directly or indirectly, all funds 
which he might collect, and which, under the law, are so to be paid. 

6. PAYMENT UPON TAX ACCOUNT WITH OTHER FUNDs.—A payment by the col- 
lector, out of funds other than tax money so collected, can be applied by the 
collector as he may indicate, and, in the absence of direction, the comptroller may 
direct its application. 

7. OBLIGATION OF SURETIES ON TAX BOND.— Without default upon the part of their 
principal in regard to that which his sureties have contracted he shail do, there 
can be no liability upon them. Such liability cannot depend upon the application 
of the funds after they legally reach the treasury. 

&. PAYMENT BY MISAPPLICATION OF FUNDS.— A payment of a school fund draft 
drawn upon the tax collector by the use of or out of county taxes received by him 
for the current year, would be unlawful, and in the application of such payment 
the sureties could make no complaint. They can have no rights resulting from 
such transaction. 


Arrest from Travis. Tried below before the Hon. A. S. Walker. 

December 19, A. D. 1879, the state brought this suit against W. 
3. Middleton as principal, and D. C. Carrington, A. G. Rogers, R. 
B. Coleman, W. P. Evans, W. M. Evans, H. B. Pruitt, H. H. Thomp- 
son, W. L. Rogers and A. W. Landers as sureties, on the official 
bond of Middleton as sheriff and collector of taxes of Leon county, 
dated the 2d day of May, A. D. 1876, for the balance due the ap- 
pellant by Middleton, as collector of taxes of Leon county, on his 
account for the year 1876, amounting to $5,863.37, besides interest. 
Pending the suit, Middleton, the principal, died. 

On the 4th day of April, A. D. 1881, the sureties filed their sec- 
ond amended original answer, in which, besides demurrers on vari- 
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ous grounds to plaintiff's amended original petition, and a general 
denial, they pleaded, in substance, that their principal had been in 
the office of collector of taxes for a term previous to -the one for 
which they became his sureties, and had other sureties ; and that at the 
time they became his sureties, he was largely indebted to the state 
on his accounts for the years 1874 and "1875 », and was actually a 
defaulter to the amount of such indebtedness; that while they were 
the sureties of Middleton, he collected and paid into the treasury 
large sums of money, which they specified, which the comptroller 
Ww rongfully appropriated to the settlement of the accounts of Mid- 
dleton for the years 1874 and 1875. 

On the 4th day of April, A. D. 1881, plaintiff filed an amended 
firs t supplemental petition in reply to the defendants’ second amended 
original answer, in which, besides demurrers and a denial, it was 
alleged, in substance, that all payments made to the plaintiff by 
Middleton were applied and credited by the comptroller of pub lic 
accounts as directed by Middleton, whenever he gave directions, and 
when no direction was given, the comptroller credited Middleton 
with all payments made to plaintiff on his indebtedness, and applied 
such payments properly to some of the accounts due to plaintiff by 
Middleton; that the application of the payments was made at the time 
of payment and before the commencement of any controversy on the 
subject of the application of payments; that neither the plaintiff 
nor the comptroller had any knowledge of the source from which 
the money was derived with which any payment was made; and 
that before the commencement of any controversy about the appli- 
cation of payments, Middleton’s accounts for the years 1574 and 
1875 had been closed. 

On the 11th day of April, A. D. 1881, the case was tried. The 
death of Middleton and of A. G. Rogers was suggested, and the 
suit was discontinued as to hon All the demurrers in the record 
were overruled, and the court submitted the case to the jury on 
special issues, and upon their verdict declined to render judgment 
for the plaintiff for $5,568.37, the full amount claimed, but allowed 
the defendants credits to the amount of $4,708.64, leaving $1,159.73, 
for which amount, and the further sum of 8397.04 interest (in all 
$1,556.77), jadgment was rendered for the plaintiff, to which judg- 
ment both parties excepted. 

Each party made a motion for a new trial, both of which were 
overruled, and the plaintiff appealed. 

The opinion sufficiently shows the testimony and rulings of the 
court below. 
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J. H. MeLeary, Attorney General, and D. W. Doom, for the ap- 
pellant.— On the verdict the court ought to have rendered judgment 
for the amount claimed by the plaintiff and found by the jury to be 
due on the account sued on, without regard to the credits claimed 
by defendants for payments made and applied on other accounts 
due the plaintiff. Bruce ». United States, 17 How., 457; United 
States v. Kirkpatrick, 9 Wheat., 720; United States v. Vanzandt, 
11 Wheat., 184; Story’s Eg. Jur., sec, 4597, note 4; Brandt on 
Suretyship and Guaranty, sec. 294; Chapman ». The Common- 
wealth, 25 Gratt., 721. 


Shelley, Carrington ao Reelor, for appellees. 

I. The sureties were entitled to credits upon the account for all 
taxes for the year 1876 collected by their principal and actually 
paid into the state treasury by him. This right cannot be affected 
by any application of such funds after they reach the treasury. 
Hetton v. Lane, 13 Tex., 279; United States +. January, 7 Cranch, 
572; United States x. Eckford’s Ex’rs, 1 How., 251; Abraham 
Meyers wv. The United States, 1 McLean, 496; United States ». 
Boyd, 5 How., 48; United States v. Girault, 1L How., 25; Jones a. 
United States, 7 How., 681; Pickering ». Day, 2 Del. C h. R., 366; 
Boring et al. v. Williams, Treas., 17 Ala. (N. 8.), 525; Porter ». 
Stanley, 47 Me., 515; Snider v. Alexander, Supreme Court of Ohio 
in 1878; see The Reporter, vol. 6, 664; Miller ». The Common- 
wealth, 8 Pa. St., 444; Thomson v. MeGregor, 11 Reporter, 203; 
Cullom, Governor, v. Dalloff, vol. 8, Reporter, 107; 5. C., Supreme 
Court of Hlinois; Lyndon x. Miller, 36 Vt., 329. 

II. Between conflicting sureties on different bonds of a collector, 
one set of whom must suffer, the source from which the money 
came, and not the ignorance of the comptroller as to its origin at 
the time of its application, will —— to which bond it must be 
applied. Boring ». Williams, 17 Ala. (N.8.), 525; Porter v. Stanley, 


46 Me., 515; Snider v. Alexander, vol. 6, L Renovter, 664, Ohio case, 
1878. 


Srayron, Assocrare Justice.— This action was brought by the 
state of Texas against W. B. Middleton, collector of taxes for Leon 
county, and the sureties upon his bond, to recover the sum of 

5,868.37 on his account as collector of taxes due the state for the 
vear 1876. 

W. B. Middleton having died pending the suit, it was dismissed 
as to him and prosecuted to final judgment against his securities. 
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The cause was tried by a jury, which, under the instructions of the 
court, made special findings, upon which the court rendered a judg- 
ment against the defendants for the sum of $1,159.73, with interest, 
from which the state appealed, and both parties have assigned errors. 

The jury found that the collector had collected of the taxes due 
for the year 1876 the sum of $4,151.90, and that the same had been 
paid into the state treasury, but that it had been applied by the 
comptroller upon the accounts of the collector for the years 1874 
and 1875, he having been the collector of taxes for Leon county 
during those years, and being in arrear for those years about $12,000. 
It was, in effect, found that the collector had none of the mone y by 
him collected for the years 1874 and 1875 in his hands on the 2d 
day of May, 1876, at which time he executed the bond upon which 
the present suit is based. No direction was given by Middleton 
as to how the $4,151.90 should be appropriated, and it does not ap- 
pear that the comptroller knew from what source the same was 
derived. 

Although the sum so paid into the treasury of the state had 
been appropriated by the comptroller to two accounts of the eol- 
lector for the years 1874 and 1875, the court applied the same as a 
credit upon his account for the year 1576; and this is assigned 
error by the state. 

It is claimed by the state’s counsel that as no directions were 
given by the collector to the comptroller, at the time the money 
was paid into the treasury, as to what account the same should be 
appropriated, that the appropriation made by the comptroller must 
stand, he having no notice at the time the appropriation was made 
that the fund arose from taxes collected for the year 1876, after the 
execution of the bond sued upon. 

There has been some contrariety of decision upon this question, 
but it is believed that by the great weight of authority, as well as 
upon principle, the question must be decided adversely to the posi- 
tion assumed by the state. 

The rule for the appropriation of payments between parties act- 
ing in their own right is well settled, and is that the debtor may 
direct in what manner the money paid by him shall be appropriated, 
and that if he fails to do so, that the creditor may make the appro- 
priation; and that in the absence of an appropriation by either the 
debtor or creditor, the law will appropriate it as may be just be- 
tween the parties, having reference to the character of the indebt- 
edness and all the circumstances. 

It is not, however, believed that this rule obtains between the 
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collecting officers of the state and their sureties, and the auditing 
or accounting officer for the state. The sureties upon the col- 
lector’s bonds for the years 1874 and 1875 were not the same as on 
the bond sued upon. The rule is thus stated by the supreme court 
of the United States: “ A majority of the court is of opinion that 
the rule adopted in ordinary cases is not applicable to a case where 
different sureties, under distinct obligations, are interested. The 
treasury officers are the agents of the law. It regulates their 
duties, as it does the duties and rights of the collector and his 
sureties. The officers of the treasury cannot. by any exercise of 
their discretion, enlarge or restrict the obligation of the collector’s 
bond. Much less can they, by the mere fact of keeping an account 
current, in which debits and credits are entered as they occur, and 
without any express appropriation of payments, affect the rights of 
sureties. The collector is a mere agent or trustee of the govern- 
ment. He holds the money he receives in trust, and is bound to 
pay it over to the government as the law requires. And in the 
faithful performance of this trust the sureties have a direct interest, 
and their rights cannot be disregarded. It is true, as argued, if the 
collector shall misapply the public funds his sureties are responsible. 
Sut that is not the question under consideration. The collector 
does not misapply the funds in his hands, but pays them over to the 
government, without any special directions as to their application. 
Can the treasury officers say, under such circumstances, that the 
funds currently received and paid over shall be appropriated in dis- 
charge of a defalcation which occurred long before the sureties were 
bound for the collector, and by such appropriation hold the sureties 
liable for the amount? The statement of the case is the best refu- 
tation of the argument. It is so unjust to the sureties, and so 
directly in conflict with the law and its policy, that it requires but 
little consideration. 

“Tf the collector be in default for a preceding term, it is the duty 
of the treasury department to require payment from him and his 
sureties for that term. To pay such defalcation out of accruing re- 
ceipts during a subsequent term, even with the assent of the collector, 
would be a fraud upon the sureties for such term. The money in 
the hands of the collector is not his money. Without a violation of 
duty he cannot appropriate it as such. He pays it over in the per- 
formance of his duty, — the duty which the sureties have undertaken 
that he shall perform faithfully. And shall the sureties not be ex- 
onerated? The collector has done all that they stipulated he should 
do. How, then, can they be made responsible? It is contended that 
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their responsibility arises, not from the default of the collector, but 
from the appropriation of his payments by the treasury. This, at 
least, is the fair result of the doctrine advanced. For, if such ap- 
propriation is properly made by the treasury, in payment of the 
defalcation of the collector, before the commencement of the cur- 
rent term, it must follow that the sureties for such term are respon- 
sible for the amount thus paid.” The United States v. Eckford’s 
Executors, 1 How., 261. 

We have quoted largely from the opinion in the above cited case, 
because it is believed to state clearly the true doctrine upon the ques- 
tion now under consideration, and to state clearly the only true 
ground upon which the liability of the sureties depends. The same 
principles are announced in the following cases: Jones ». The United 
States, 7 How., 688; The United States v. January, 7 Cranch, 575; 
Meyers v. The United States, 1 McLean, +96; Pickering ». Day, 2 
Del. Ch. R., 367; Boring e¢ a/s. v. Williams, Treasurer, 17 Ala., 525; 
Porter v. Stanley, 47 Me., 518. There are cases in which it has been 
held that the want of notice to the officers of the treasury depart- 
ment, of the source from which money came, will render valid and 
binding the appropriation of the same to an indebtedness of the 
collecting officer, accruing prior to the time the liability of the sureties 
whose bonded obligation is sought to be enforced attached, even 
though the money so appropriated was collected during a second 
term of office, and for which alone such sureties are liable, and even 
though such appropriation goes to liquidate an indebtedness of the 
collecting officer incurred during a former term of office and for 
which other persons are sureties. Among these are the cases of Chap- 
man et als. v. Commonwealth, 25 Gratt., 742; Lyndon v. Miller, 36 
Vt., 329; but in neither the reasoning, nor in the principles announced 
in those cases, can we concur; and we are of the opinion that the 
- court did not err in appropriating the sum of $4,151.90, collected of 
the taxes of the year 1876, to the discharge of so much of the col- 
lector’s indebtedness for taxes for that year. 

On the trial the defendants introduced in evidence the following 
document : 

No. 111.— Department of Education.—84,758.07.— State of Texas, 
Austin, November 17, 1876.—To the County Treasurer of Leon 
County: Sir -— Your county is entitled to forty-seven hundred and 
fifty-eight and 9,3, dollars, the same being the amount apportioned 
to your county for support of public free schools for the scholastic 
year ending August 31,1877. The tax collector is authorized to 
pay to the county treasurer this amount out of any state funds in 
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his hands in whole or by installments, and the same will be received 
as a credit in settlement with the comptroller. 
Ricuarp Coxe, Governor, 
SrerueN H. Darpven, Comptroller, 
inhiokin diene , Sec. of State, 
Board of Education. 

Stephen H. Darden, Comptroller, attested by O. N. Hollings- 
worth, Secretary Board of Education. Indorsed: T. A. W omack, 
Treasurer Leon County. 

They proved that it had been returned to the comptroller by 
W. B. Middleton, and was, on the 3d day of January, 1877, placed 
to his credit by the comptroller on his accounts for the years 1874 
and 1875. 

They then offered to read in evidence to the jury the following 
instrument in writing, with the indorsements thereon, Viz. : 

$4,758.07.— Centreville, Texas, December 23, 1876.— Received of 
T. A. Womack, county treasurer Leon county, draft No. 111, for 
the sum of four thousand seven hundred and fifty-eight and ,°3, dol- 
lars, being the amount apportioned to Leon county for support of 
public free schools for scholastic vear ending August 31, 1877, which 
amount I obligate myself to collect and pay over as soon as can be 
collected out of the taxes now due and owing. 

W. B. Mippreroy. 
Sheriff Leon County. 
[Indorsed. } 

Dec. 23, 1876.— Received from W. B. Middleton on the within 
draft or receipt, $356.74. T. A. Womack, Treasurer Leon County. 

Centreville, a 13, 1877.— Received of W. B. Middleton on 


Within amt., 8700. T. A. Womack, Treasurer Leon Co. 
February 5, 1877.— Ree’v'd of W. B. Middleton on the within 

amt., S600. T. A. Womack, Treasurer Leon County. 
Feb. 16, 1877.— Received of W. B. Middleton on the within amt., 

$200. T. A. Womack, Treas. Leon County. 
April 3, 1877.— Received of H. B. Pruitt on the within named 

_ amt., $458.67. T. A. Womack, Treas. Leon County. 


The special findings of the jury show that no directions were 
given by the collector in regard to the appropriation of the sum 
evidenced by the draft above set out; and that the several sums in- 
dorsed upon the receipt which was given to the county treasurer of 
Leon county by the collector were paid at their several dates with 
money collected of the taxes of the year 1876, except the sum of 
sixty- five dollars, which was collected from the taxes due for the 
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years 1874 and 1875; and that the administrator of the estate of 
Middleton, after his death, paid to the county treasurer, in county 
scrip, $1,221.33, received for taxes for the year 1876; and a like sum 
in county scrip received for taxes in the years 1874 and 1875. 

The court allowed as a credit to the defendants the sum of 
$356.74, the same being the sum paid by the coliector on the draft 
in favor of the county treasurer, on the same day the draft was in- 
dorsed to the collector, and refused to allow the residue of the pay- 
ments made as above stated. : 

The state assigns as error the allowance of the credit of $356.74, 
and the defendants assign as error the refusal of the court to allow 
as credits the other sums indorsed as payments on the receipt given 
by the collector to the county treasurer. 

What we have already said in regard to the appropriation of pay- 
ments is as applicable to the payment made by the collector on the 
day he received the draft from the county treasurer, as to pay- 
ments made in money directly to the state treasury, and that 
payment was correctly appropriated by the court. 

The court held that the payments made to the county treasurer, 
after the draft was passed to the credit of the collector in his ac- 
counts for the years 1874 and 1875, by the comptroller, prohibited 
the appropriation of taxes other than for those years to the liquida- 
tion of the obligation which the collector had made to obtain the 
draft. 

This ruling is based upon the theory that the time when the ap- 
propriation was made by the comptroller, and the state of the 
accounts then existing between the collector and the county treas- 
urer, should control the right of the parties, rather than that the 
particular fund which was used by the collector to pay the draft 
should control. 

This, we think, was error; for the contract of the sureties was, 
in effect, that the collector would pay into the state treasury, either 
directly or indirectly — and the payment to the county treasurer was 
such a payment — all funds which he might collect, which under the 
law was so to be paid. If that is done, there can be no breach of 
their obligation, and any payment made out of funds which they 
have contracted shall be paid into the treasury by their principal, is 
a payment which they are entitled to have so appropriated as to re- 
lieve them to that extent from their obligation; and any appropria- 
tion, either by the direction of their principal, or by the comptroller, 
undirected, which would deprive sureties of such protection, by ap- 
plying a fund for which they are responsible to the benefit of other 
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and former sureties of their principal, would be a violation of their 
right under their contract, which without their consent cannot be 
permitted. Their contract is that the money for which they are 
responsible shall be paid into the state treasury, but they do not 
contract that the proper appropriation of it shall be made by the 
comptroller when there; but there is an implied contract or duty 
upon the part of the government, that when it is paid into the 
treasury, it shall be appropriated to the discharge of their obliga- 
tion, and not that it may be appropriated in discharge of the obliga- 
tion of some other person. 

If the collector had borrowed money upon his own personal 
credit, or upon the credit which the indorsements of his friends 
might have given him, and had paid the same into the state treasury 
without any direction as to its appropriation, the comptroller might 
have properly appropriated the same to the accounts of the col- 
lector for the years 1874 and 1875, for money so obtained would 
have been the money of the collector. That paid to the county 
treasurer of Leon county was not the money of the collector, but 
was the money of the state, which when paid to the county treas- 
urer was paid in performance of the very duty which his sureties 
had contracted he should perform; and which being performed, to 
that extent must inure to the benefit of his sureties, and reheve 
him and them from default. 

Without default upon the part of their principal, in regard to that 
which they have contracted he shall do, there can be no liability 
upon the part of the sureties. 

The liability of sureties cannot be made to depend upon the ap- 
propriation which the comptroller may make of money which has 
been properly paid into the treasury; otherwise his discretion, 
instead of the contract which parties have made with the state, will 
become the measure of their liability. 1 How., 262. 

The contract between the county treasurer and the collector was 
that the collector would pay to him the amount of the draft, not out 
of his own funds, but out of funds to be collected by him for the state. 
The language of the contract was, “which amount I obligate my- 
self to collect and pay over as soon as can be collected out of the 
taxes now due andowing.” The law contemplated partial payments 
as the collector should have money in hand from collection of taxes 
due the state. Acts 1876, 204. 

The treasurer of the county violated his duty in delivering the 
draft to the collector until it had been fully paid (Acts 1876, 204), 
but this cannot affect the right of the sureties to have the proper 

Vor. LVII— 138 
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appropriation made of that which was paid with funds for which 
they were responsible. 

The court should have credited the defendants with the sums of 
money paid to the county treasurer by the collector or his successor 
upon the draft of date November 17, 1876, less the sum of 865, 
which was paid out of moneys received on taxes of the years 1874 
and 1875; but they were not entitled to credit for the sum of 
$1,221.33. paid to the county treasurer on the draft, in county scrip, 
collected for taxes of the year 1876, for there was no authority to 
receive the same. The draft was only payable in such funds as could 
have been received into the state treasury; county scrip could not 
have been so received, nor could it have been used for the school 
purposes for which the draft was drawn; nor were the defendants 
entitled to a credit for the $300 paid into the treasury by one of the 
sureties of the collector, he not having directed it to be appropri- 
ated to the discharge of the obligation upon which he was a surety. 
It was a mere loan of money, so far as the record shows, to the 
collector. 

We are not unmindful that there may be great difficulty in prop- 
erly appropriating sums of money which may come to the state 
treasury, in cases where a person has served several terms as col- 
lector of taxes, with different sureties for the several terms; but as 
the statutes stand, the accounts of eollectors may be speedily closed 
and adjusted; but if this were not so, it would be no suflicient nor 
good reason for placings burdens upon those who have never con- 
tracted to assume them, simply as a matter of public convenience. 

It appears from the special findings, that the collector, after he gave 
the bond sued wpon in this cause, collected of the taxes due for the 
years 1874 and 1875 the sum of $1,065, which is not in terms as we 
understand the pleadings embraced in the present suit. 

The cause will be remanded that this item, if the state see proper 
to do so, may be embraced in the pleadings, and that a full adjust- 
ment of all matters between the parties may be had without resort 
to another suit. 

For the errors herein indicated, the judgment of the court below 
is reversed and the cause remanded. 

RevERSED AND REMANDED, 

[Opinion delivered May 16, 1882.} 
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J. P. Greenwaper, Gvarpian ap Lrrem, er av. v. Gre Sain. 
(Case No, 4675.) 

1. NECESSARY PARTIES — APPEAL BOND.— An appeal bond executed by an appel- 
lant, whose petition of intervention was dismissed as insufficient, was made pay- 
able only to the party in whose favor a judgment below was rendered on a 
promissory note and foreclosing a vendor's lien. Held, 

(1) The defendant below, against whom the judgment was rendered, was a nec- 
essary party to the appeal, and the appeal bond should have been made payable 
to him as well as to the plaintiff. 


Arprat from Bosque. Tried below before W. M. Flournoy, spe- 
cial judge. 


ar) 


D. H. Hewlett, for appellant. 
Lock & Lumpkin, for appellee. 


Govtp, Cimer Justice.— The judgment sought to be reversed on 
this appeal was rendered in favor of Smith against J. D. Garrett, 
on a promissory note, and for the foreclosure of a vendor's lien on 
a tract of land. The appeal is taken by parties who sought to in- 
tervene in that suit, but whose petition for intervention, on exceptions 
thereto, was held insufficient, and dismissed. Those parties were 
J. P. Greenwade and wife, and J. P. Greenwade, styled guardian 
ad litem for certain minors, but really, as we think, prosecuting this 
appeal with no right to do so in behalf of the minors, other than 
such as a next friend could have. These intervenors have given 
notice of appeal, but have given bond payable only to Smith, the 
plaintiff, omitting Garrett, the party against whom judgment was 
rendered. Whilst the object of the intervenors is to reverse the 
judgment dismissing their plea of intervention, they can only appeal 
from the final judgment, and as Garrett is a party to that judgment 
whose interests may be materially affected should it be reversed, he 
Was a necessary party to the appeal. The bond should have been 
payable to him as well as to Smith. The necessary parties not hav- 
ing been brought before the court to enable it to take jurisdiction of 
the case, the appeal must be dismissed. 

DisMissED. 
{Opinion rendered May 30, 1882. 
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Henry Hopnees v. Bett Taytor er ax. 
(Case No. 4649.) 


1, Fravup.— A creditor holding a debt discharged by the bankruptcy of the debtor, 
but upon which the debtor afterwards suffers judgment in a state court, cannot 
attack for fraud a conveyance made by the procurement of the debtor prior to the 
date of the judgment. 


Appear from Burleson. Tried below before the Hon. I. B. Me- 
Farlane. 


The opinion states the case. 


Seth Shepard, for appellant.— The court erred in charging the 
jury to find for the defendant on the ground that the debt under 
which the plaintiff claimed the right to attack the title from Thomas 
C. Evans to defendant had been discharged by the bankruptcy of 
said Evans. Coffee v. Ball, 49 Tex., 16; Smith v. Chenault, 48 Tex., 

455; R.S. U.S., sees. 5105, 5106; Bump on Bills, 8th ed., pp. 137, 
172; id., notes, pp. 533, 683, 729. 

For analogous principle, see Ware v. Bennett, 18 Tex., 795; 
Perkins v. Sterne, 23 Tex., 561; Hughes v. Edwards, 9 Wheat., 489; 
Hayes v. Frazer, 7 Paige Ch., 465; Angell on Lim., sec. 460. 


Sayles & Bassett, for appellee. 


Govtp, Cuter Justice.— Suit . in the district court of Burle- 
son county, February 21, 1878, by Henry Hodges, to recover of 
Bell Taylor and her children ae A land in said county. 

Plaintiff claimed through a purchase at execution sale under a 
judgment in favor of D. M. Sanderlin against Thomas C. Evans, 
and charged that the land was the property of said Thomas C. 
Evans, and transferred to defendant in fraud of his creditors. The 
amended petition set out the facts fully under which plaintiff 
claimed. 

The case was tried December 10, 1881, and under the direction of 
the court the jury returned a verdict for the defendant. 

The appeal was perfected in accordance with law. 

First Proposition of Appellant under the Seventh Assignment of 
Error: 

The court erred in charging the jury to find for the defendant on 
the ground that the debt under which the plaintiff claimed the right 
to attack the title from Thomas C. Evans to defendant had been 
discharged by the bankruptcy of said Evans. 
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The proposition is disclosed by the seventh assignment of error, 
and based upon the following facts: 

1. Thomas C. Evans, - April 7, 1863, executed his note to D. 
M. Sanderlin for $1,866 6;, upon which suit was brought in the 
district court of Burleson county, February 13, 1867. 

2. An answer was filed by Evans, through counsel. The case 
was continued from term to term under a suggestion of bankruptcy, 
but no plea was ever filed setting up a discharge, and on ‘eid 4, 
aera, judgment was rendered in favor of Sanderlin for $65! 

Execution was issued on said judgment May 31, 1871, and 
penned in August following as unsatisfied. An a/ias issued No- 
vember 11, 1873, and was levied on lands including the tracts in 
controversy. 

4. The sale under this execution was enjoined upon the petition 
of defendant Bell Taylor and others, filed in the district court No- 
vember 24, 1873. This injunction was dissolved by consent, and 
without prejudice to either party, and a decree was rendered Octo- 
ber 10, 1876, ordering a sale of the lands in accordance with the 
~— 

An order of sale was issued in accordance with the above de- 
cree, March 28, 1877; the return thereon, made September 10, 1577, 
shows a regular sale, but failure of bidder to comply, ete. -A//vs issued 
October 5, 1877, and after due advertisement the land was sold to the 
plaintiff Hodges, November 2, 1877, who, having complied with the 
terms of sale, received a deed from the sheriff. 

The land in controversy was bought in 1866 by Thomas C. 
Evans, of Lucie and Robert Burns, who made him a bond for title, 
which was never recorded, and was not produced. Evans com- 
pleted the payment in 1868; and, telling Burns he was insolvent, 
requested him to make the deed to his son, Charles I. Evans, which 
was done May 23, 1868. 

7. On October 27, 1868, Charles I. Evans, at the request of 
Thomas C. Evans, conveyed the land (three hundred and twelve 
and a half acres) to his mother, Mary Evans. The deed recites a 
consideration “of love and affection,” and is “ to her separate use, 
etc., free from the debts of Thomas C. Evans,” and was not recorded 
until October 27, 1872. 

8. May 4, 1872, Charles I. Evans made another deed to his 
mother for the same land, less forty acres: this deed, recorded June 
14, 1877, recites a consideration of “ love and affection, and $1,000,” 
separate funds of grantee, and conveys the land to her separate use 
and benefit, “ free from the debts of said Thomas C. Evaiis.” 
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9. The deeds under which defendant claimed were, first, a deed 
to thirty acres, made by Charles IL. Evans to Bell Taylor, February 
12, 1870, and recorded May 3, 1870; second, a deed from the same 
to the same for ten acres, June 5, 1871; third, a deed from Mary 
and Thomas C. Evans for forty-one and a half acres, made February 
4,1873. These deeds convey parts of the Burns’ land aforesaid, and 
contain recitals of adequate considerations paid in cash. 

10. Defendant read in evidence the discharge of Thomas C. Evans, 
issued to him by the United States district court, western district of 
Texas, December 10, 1869, which is in due form, and recites the 
adjudication of bankruptey as made December 30, 1868, and dis- 
charges him from all debts due at said date. 

11. Evans’ schedule of liabilities exhibits the Sanderlin note; but 
the note, then in suit, was never proved up in the bankruptcy pro- 
ceedings; Evans returned no assets. 

12. The instruction given by the court to the jury, and which is 
complained of, is as follows: * By the deed of May 23, 1868, from 
Burns and wife to Charles I. Evans (whether made to defraud cred- 
itors of Thomas C. Evans or not), the legal title to the premises in 
controversy was vested in Charles I. Evans, and could only be im- 
peached for fraud by the then existing creditors of Thomas C. 
Evans and those claiming under them. It will be necessary, there- 
fore, to determine whether or not D. M. Sanderlin, under whom 
the plaintiff claims, was, in legal contemplation, a creditor of 
Thomas C. Evans when the deed to Charles I. Evans was made. 
This is a question which is determined by the records, deeds and 
other written instruments bearing on the subject, the effect of which 
it is for the court to deciare to the jury. And the court accord- 
ingly instructs vou that Thomas C. Evans was duly discharged in 
bankruptcy from all his debts which existed prior to the 30th of De- 
cember, 1568, and among others he was discharged from the debt to 
Sanderlin as it existed at the date of the deed to Charles I. Evans. 
That on the 4th day of April, 1871, Thomas C. Evans suilered 
judgment in favor of Sanderlin, and that the plaintiff's right accrued 
under a purchase at sheriff's sale under an execution issued on said 
judgment. But upon such a state of facts he can only claim the 
rights of a creditor as of the date of the judgment, and would not 
be permitted to impeach the prior deed to Charles I. Evans on the 
ground of fraud. You will, therefore, find for the defendant Bell 
Taylor.” 

The judgment in favor of Sanderlin was rendered in an action on 
a promissory note given for hire of negroes, and was therefore pre- 
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sumptively rendered on a debt from which Thomas C. Evans was re- 
leased by his discharge in bankruptcy. Whilst it was optional with 
Evans to plead this discharge, or to allow judgment to be taken 
against him, it is evident that after the discharge and prior to the judg- 
ment, the claim, like one barred by limitation, was not a claim capa- 
ble of enforcement. The authorities are that a creditor, who seeks 
to set aside a conveyance of his debtor as fraudulent, must have a 
claim which can be enforced. Bump on Fraudulent Conveyances, 
ch. 18, p. 491. If his claim be barred by limitation, he is not a cred- 
itor who can enforce his demanc, and therefore is not one who can 
successfully assail as fraudulent a conveyance made by his former 
debtor. Edwards ». McGee, 31 Miss., 143. Yet should he sue on 
this claim, and the debtor fail to plead limitation, he may obtain a 
judgment unquestionably valid as between him and the debtor. So 
if, the claim being barred, the debtor sees fit to revive it by a written 
acknowledgment of its justice and a written promise to pay it, the 
debt becomes once more valid as between the creditor and debtor. 
In each case it is the assent or acquiescence of the former debtor 
which results in a claim capable of enforcement. In the latter case 
that assent is express — in the former it is implied. Before the claim 
was revived the alleged fraudulent conveyance was binding as be- 
tween the grantorand grantee, and the title of the grantee was good, 
not only as against the grantor, but as against this former creditor 
of the grantor. That title being thus complete as against them, it 
is not believed that it could be affected or impaired by any trans- 
action between them to which the grantee is not a party. The true 
date of the indebtedness is the new promise, or the judgment, and 
these being subsequent to the conveyance, the creditor, under the rule 
prevailing in this state, is not ordinarily one who can impeach that 
conveyance. Lehmberg v. Biberstein, 51 Tex., 457. 

After the discharge of Evans, Sanderlin could only enforce his claim 
against him by the assent of Evans, and in our opinion the court 
rightly held that Sanderlin could only claim the rights of a creditor 
for the purpose of impeaching the deed to Charles I. Evans “as of 
the date of the judgment.” 

There is another course of reasoning which leads to the same re- 
sult. The ground on which the creditor is allowed to impeach a 
fraudulent conveyance is that it is a fraud upon his legal rights. 
But where the creditor's claim only becomes enforcible by the assent 
of the debtor, it would seem unreasonable to construe that assent as 
empoyermg the creditor to attack the debtor's conveyance as fraudu- 
lent. The revival of a barred debt, or the failure to plead a dis- 
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charge in bankruptcy, could neither of them have been intended to 
assent tosuch an attack. The very fact that it is only by the debtor's 
assent that the claim is valid and enforcible goes far to negative 
any right, growing out of that assent, to make the charge of fraud, 
actual or constructive. The creditor only gets into court by virtue 
of the debtor’s assent, and that being so, his charge of fraud against 
his debtor seems hardly admissible. Again:’The appellees had no 
such interest in the suit by Sanderlin against Evans as entitled them 
to intervene therein. It was the right of Evans to decline to plead 
his discharge if he saw fit, and upon his failure to plead it, Sanderlin 
became entitled to his judgment. That judgment lien, one to which 
appellees were not parties, and to which they had no right to be- 
come parties, should not preclude them so as to affect their title in- 
juriously. The rule is that a judgment binds only parties and privies, 
and to this judgment appellees were neither parties nor privies. 

The question presented is novel, and in the absence of authority 
directly in point, we have endeavored to answer it in accordance with 
our views of the principles applicable. In our opinion the court did 
not err in its charge, and the judgment should be affirmed. It is so 
ordered. 

AFFIRMED. 

[Opinion delivered May 30, 1882. ] 





Tue Srare or Texas v. WituraAm STeere. 
(Case No. 4522.) 


1. APPROPRIATION —SALARY.— The appropriation of a less sum than is fixed by 
general law as the salary of an officer does not operate asa repeal or amendment 
of the act fixing the salary. 

2. SALARY OF ADJUTANT-GENERAL.— The act fixing the salary of the adjutant- 
general at $3,000 per annum remained in force until reduced by the Revised Stat- 
utes, art. 4667, notwithstanding appropriations for a less sum made by the 
legislature. 

3. SERVICE OF CITATION — SUIT AGAINST TITE STATE.— In a suit against the state, 
brought under an act of the legislature allowing such suit, but not prescribing 
the mode of service of citation, service upon the governor or attorney-general is 
properly made. 

4. Fstopre..— The acceptance of an amount less than the salary under an appropri- 
ation of such less sum, does not estop the officer from claiming the full amount of 
the salary, in a suit allowed by legislative act, to ascertain what, if any, may be 
owing such officer. 
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Apprat from Travis. Tried below before the Hon. A. S. Walker. 

Suit was brought under authority of “An act to ascertain what, 
if any, unpaid balance of salary is due Gustave Cook, as judge of 
the criminal district court of Galveston and Harris counties, and 
William Sgeele, late adjutant-general of the state of Texas, and 
making an appropriation therefor,” approved April 4, A. D. 1881, and 
taking effect ninety days after adjournment, by William Steele, for 
an alleged balance of salary due him as adjutant-general, from the 
Ist day of September, A. D. 1876, up to, and including, the 28th 
day of January, 1879; he having received pay for that period of 
two years, four months and twenty-eight days, at the rate of $2,500 
per annum, which, on the contrary, he claims should have been paid 
to him at the rate of $3,000 per annum. 

Defendant pleaded in abatement: 

1, That the court had no jurisdiction; that as the act of April 4, 
1881, had not provided for service to be had on any person, that the 
service had therein should be vacated. 

2. That plaintiff's pleadings were insufficient in law, and gener- 
ally and specially denied the allegations contained in plaintiff's 
petition. 

To this answer plaintiff demurred. 

On the 21st day of November, 1881, the cause was tried by the 
court, and defendant’s plea in abatement and demurrer to plaintiff's 
petition were overruled, the plaintiff's demurrer to defendant’s 
answer was sustained, and judgment rendered for plaintiff against 
the state of Texas. defendant, for the sum of $1,201.67. 

From all the rulings of the court and its judgment plaintiff 
appealed. 


J. H. McLeary, Attorney General, for the state. 

I. Only such service as is authorized by law, and on parties desig- 
nated by law to receive such service, is sufficient to support a judg- 
ment taken by default. KR. S., arts. 1215, 1282. 

II. Had the parties cited failed to answer, no judgment could 
have been taken against the state of Texas by default. Thompson 
v. Bishop, 24 Tex., 303. 

III. A statute merely prescribing a salary for an official position, 
not especially defined by any constitutional provision, is subject to 
revision and repeai by the legislature. Kilgore v. Maver, 85 Pa., 401. 

IV. The petition fails to deny the right of the legislature to di- 
minish the salary of the incumbent of an official position during his 
term of office. State v. Gales, 77 N. C., 283. 
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V. Defendant’s answer states substantially a good ground of de- 
fense. Cunningham v. Wheatley, 21 Tex., 184; Boynton v. Tidwell, 
19 Tex., 121; Gaines v. Salmon, 16 Tex., 312; Holleman v. Rogers, 
6 Tex., 95. 

VI. To reach any supposed defects in the defendaft’s answer 
they should have been specially pointed out. State v. Williams, 8 
Tex., 255; Boynton v. Tidwell, 19 Tex., 118. 

VII. The act of the fifteenth legislature, set out in chapter 147 in 
proceedings of its session, was constitutional. Giddings v. San An- 
tonio, 47 Tex., 550. 

VIII. The legislature has the power to reduce the salary of any 
of the state officers, if such reduction was not inhibited by the con- 
stitution. Kilgore v. Mayer, 85 Pa., 451; State v. Von Baumbach, 
12 Wis., 310; People v. Morrell, 21 Wend., 563-576; State v. Doug- 
las, 26 Wis., 428, and 7 Am. Rep. 87-90, note on page 90, 

IX. The legislature, by its act approved February 26, 1879, re 
duced the salary of plaintiff; that the reduced rate was paid him 
and received by him. People v. Board of Police, 19 N. Y., 
653. 

X. The appropriating of a sum of money by the legislature to 
pay the salary of a state’s officer, when there is no special constitu- 
tional provision inhibiting such salary from being changed, desig- 
nates the amount of the salary annexed to such office, and repeals 
any previous provision. Acts 1876, p. 250; U. 8. v. Ashfield, 91 
U. S., 317; Const.. sec. 44, art. 3. 

XI. Under the constitution, the act of the fifteenth legislature, 
which became law on the 21st of August, 1876, being chapter 147 
thereof, determined the amount of salary to which the adjutant- 
general was entitled. Const., sec. 44, art. 3. 

XII. An appropriation being necessary before any moneys can be 
drawn out of the state treasury, the act fixing the salary must be 
controlled by the act making the appropriation for the payment 
thereof. 2 Pasch. Dig. of Laws, art. 7143; State v. Weston, 6 Neb., 
16; ch. 149, Acts 1876. 

XIII. An appropriation bill contiols and repeals a,former act of 
the same nature in conflict with it. United States v. Ashfield, 91 
U.S., 317; Dash v. Van Kleeck, 7 Johns., 497; Columbus Manufact- 
uring Co. v. Vanderpool, 4 Cow., 556; Livingston v. Harris, 11 
Wend., 829. 

XIV. The acceptance of an office, performance of its duties, and 
receiving the salary appropriated by later act than that creating the 
office, estops such officer from demanding any further or higher pay 
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for the services performed. People v. Board of Police of New 
York, 19 N. Y., 653. 

XV. Any decisive acts of the party, done with knowledge of his 
rights and of the fact, determines his election and works an estop- 
pel. Bigelow on Estoppel, pp. 503, 511; authorities in note 2, p. 511. 


Carlton & Morris, for appellee 


Govtp, Curer Jusrice.— At the time the present constitution took 
effect William Steele was adjutant-general of the state, the law 
theretofore in force prescribing of that officer that * His salary shall 
be three thousand dollars per annum.” Pasch. Dig., art. 7143. He 
continued to hold that Office up to January 28, 1879, but after 
August, 1876, only $2,500 per annum was appropriated by the acts 
making appropriations for the support of the state government, for 
the salary of the adjutant-general, and Gen. Steele, of course, re- 
ceived only the amount so appropriated. This suit was brought 
under authority of an act approved April 4, 1881, authorizing the in- 
stitution of suit against the state to ascertain “ what amount, if any, 
is due” him as adjutant-general between September 1, 1576, and Jan- 
uary 28,1879. The argument in support of the claim that Gen. Steele 
was entitled to $3,000 per annum during that period is, that the 
law fixing the salary at $3,000 continued in force under the present 
constitution, which says: “ All laws and parts of laws now in force 
in the state of Texas, which are not repugnant to the constitution 
of the United States or to this constitution, shall continue and re- 
main in full force as the laws of this state, until they expire by their 
own limitation, or shall be amended or repealed by the legislature.” 
Const., art. 16, sec. 48. 

It is denied that the law fixing the salary at $3,000 was repealed 
by the acts making appropriations for the support of the state gov- 
ernment, for it is said there is no express repeal, nor is there 
any manifest repugnancy in those laws. Reasons might exist for 
appropriating less than was known to be due, or the deficiency of 
the appropriation might be the result of mistake. It is not the 
policy of the law to leave the salaries of state officials to be fixed 
only where the appropriations are made for their payment. Nor is 
it consistent with constitutional requirements to allow the law de- 
claring that the salary of the adjutant-general shall be $3,000 
per annum, to be amended so as to make the amount 4 
unless the section as amended “ be re-enacted and published 
length.” Const., art. 3, sec. 36. These considerations tend alia 
to the conclusion that the failure of the legislature to make ade- 
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quate appropriations for the salary of the adjutant-general as fixed 
by law, did not operate a repeal or amendment of that law, or 
defeat that officer’s right to the full salary as fixed by the statute. 
On the other side, reference is made to the constitution, sec. 44, 
art. 3, as follows: “ The legislature shall provide by law for the 
compensation of all officers, servants, agents and public contractors, 
not provided for in this constitution, but shall not . . . grant by 
appropriation or otherwise any amount of money out of the treas- 
ury of the state, to any individual, on a claim, real or pretended, 
where the same shall not have been provided for by pre-existing 
law; nor employ any one in the name of the state, unless author- 
ized by pre-existing laws.” As the constitution is silent about the 
adjutant-general and his salary, and as no other law, previous to 
the Revised Statutes, was enacted, under the constitution, fixing the 
compensation of the adjutant-general, it is said that the salary of 
that officer must be fixed by the appropriation acts. The constitu- 
tion, it is said, adopted a system of reduced salaries, and it devolved 
on the legislature the duty of conforming the compensation of 
officers not provided for in the constitution to the same economical 
standard. Thisargument is not without force. But plainly in cases 
where the legislature failed to enact laws changing the compensa- 
tion of officers whose pay was not specified in the constitution, that 
compensation remained as fixed by former laws. We are left to 
conclude that the legislature has simply been tardy in conform- 
ing the compensation of the adjutant-general to the standard of 
the constitution, or, on the other hand, to give to the appropria- 
tion acts a construction and effect not in accordance with the policy 
of fixing the compensation of officials by pre-existing law, as indi- 
cated in the section of that instrument last cited, and in contraven- 
tion of the mode prescribed for the amendment of statutes. In our 
opinion, the latter alternative must be rejected, and the conclusion 
adopted that the law fixing the salary of the adjutant-general at 
$3,000 per annum remained in force until the Revised Statutes 
reduced the salary to $2,000. R.S., art. 4667. 
» It is deemed unnecessary to notice the objections to the service 
further than to say that the court did not err in holding that the 
state was properly brought into court by service on the governor and 
attorney general. Wheeler v. State, 8 Tex., 230; Chisolm +. 
Georgia, 2 Dall., 419-452. Nor do we think it important to say 
anything further in regard to the defense of estoppel, than that it 
was manifestly insufficient. The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered June 2, 1882.} 
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Tue Strate or Texas v. Gustave Cook. 
(Case No. 4533.) 


1. ConstRUCTION OF STATUTES.— Section 6 of the act “To organize and define the 
powers of the criminal district court in and for the counties of Galveston and 
Harris, and to prescribe the duties thereof * (2 Pasch. Dig., art. 6140), is as follows: 
** There shall be appointed by the governor, . . . a judge for said court, who 
shall hold his office for four years, . . . and shall receive the same salary as 
judges of the district courts."’ In the constitution of 1876 this court was re- 
tained (art. V, sec. 1), with the district jurisdiction and organization now existing 
by law, until otherwise provided by law."’ By the constitution the salary of the 
district judges was fixed at $2,500 a year, no legislation existing otherwise fixing 
the salary of the judge of said criminal district court. Held, 

(1) It was the intent that the salary of the criminal district judge conform to 
and be dependent upon the salary of the judges of the district court. 
(2) An appropriation law does not alter a salary fixed by statute. 

SERVICE OF CITATION UPON THE STATE.— Where suit is allowed by legislative 
act against the state, and no mode of service is prescribed, service upon the gov- 
ernor or on the attorney general is sufficient. 


9 
a 


Apprat from Travis. Tried below before the Hon. A. S. Walker. 
The brief for appellee and the opinion of the court contain a full 
statement of the case. 


J. H. McLeary, Attorney General, for appellant, cited Thompson 
v. Bishop, 24 Tex., 303; Kilgore v. Magee, 85 Penn., 401; State v. 
Gales, 77 N. C., 283; State v. Von Baumbach, 12 Wis., 310; People 
v. Morrell, 21 Wend., 563; State v. Douglas, 26 Wis., 428; People 
v. Board of Police, 19 N. Y. (S. C.), 653; U.S. v Ashfield, 1 Otto, 
317; State v. Weston, 6 Neb., 16; Dash v. Van Kleeck, 7 Johns., 
497; Columbus Mfg. Co. v. Vanderpool, 4 Cow., 556; Livingston v. 
Harris, 11 Wend., 329; Const., art. 3, sec. 44; art. 4, sec. 23; art. 5, 
sees. 2,5 and 7; R.S., 1215, 12582, 1487; Gen. Laws 1870, ch. 26. 


Hancock & West, for appellee. 

I. The office of judge of the criminal district court of Galveston 
and Harris counties, held by appellee, being an office created by or 
recognized in the constitution of the state, and the salary fixed in 
accordance with law, the legislature had no power during the con- 
tinuance of appellee’s term of office to increase or diminish his sal- 
ary, and even if they had that power, the mere fact that on more 
than one occasion they failed to appropriate a sufficient amount to pay 
appellee the whole of his salary for each year as fixed by law, would 
not be considered as an exercise of that power; nor does the fact 
that appellee drew and receipted for so much of his salary as there 
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Was an appropriation for, estop him from claiming the balance that 
may be due him-under the law fixing his salary, especially when the 
legislature has by its own act authorized him to sue the state for 
such unpaid balance as may be due him, if any. Appellee was 
appointed to the office in question on the 3d of August, 1874, 
for the term of four vears from date, that being at that date 
the period for which said office was held. Afterwards, by the oper- 
ation of the constitution of 1876, the term of office was changed 
from four to two years, and appellee was reappointed on 3d of Au- 
gust, 1878, for a period of two years —that is, to August 3, 1880. 
The salary was fixed by law in 1870 at $3,500 per annum, and at 
that rate appellee was paid from 1874 up to the 3ilst of December, 
1878, regular appropriations being made for that purpose. After 
the last named date, that is, from the 31st day of December to. -e 
Ist day of September, 1880, the state authorities failed to pay him 
at that rate, but paid him at a different rate. He was reappointed 
on the Ist of September, 1880, and the salary having been on the 
Ist of September, 1879, fixed at $2,500, since his last appointment 
in September, 1880, he has been drawing pay at that rate. The 
amount now claimed is the difference between what the state paid 
appellee from the 31st December, 1878, to 1st September, 1880, and 
what he contends he was entitled to under the law; that amount, it 
being agreed, is the sum for which the —s is rendered, 
$1,583.33, if for ws Const. of 1870, art. 5, see. 1, p. 3, and see. 
13; Pasch. Dig., vol. 2, p. 1247, note 1289, and — 6135-6140, note 
1292; Const. of 1876, art. 5, secs. 1 and 7, and also art. 16, sec. 
30; Gen. Laws of 1876, act of 2ist of August, 1876, e 251; Kh. S., 
pp. 642, 643, arts. 4471, 4481; Laws of 1879, pp. 19, 158; Act ‘of 
April 4, 1881; Gen. Laws of 17th Leg., p. 98. 

II. There is nothing in the record showing how or when the service 
was made, or showing that it was made at all, and as the state ap- 
peared by the attorney general, it must be presumed that if there 
Was any irregularity in the service it was waived; if, however, it be 
the fact that the chief executive of the state was served, then that 
was good service on the state; if not, how is the state to be served 
when she authorizes suit to be brought against her? The original 
petition prayed for a citation to issue against the state of Texas, 
and to be served on O. M. Roberts, governor of the state. The 
state appeared by the attorney general, and moved to quash the 
service, and pleaded to the jurisdiction. The motion to quash was 
refused, but the citation is not in the record, nor was any bill of 
exceptions taken, by which the facts before the court might be 
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known. Phillips’ Practice (U. S. Sup. Ct.), revised of 1878, ch. 2, 
pp. 19, 20; Grayson v. State, 3 Dall, 320; Chisholm +. Georgia, 2 
Dall., 419; argument of Mr. Randolph, the attorney general. 


Govtp, Cuter Jusrice.— Under authority of an act authorizing 
him to institute. suit against the state, to ascertain “ what amount, 
if any, is due” him “ by the state, for salary as judge of the criminal 
district court of Galveston and Harris counties, between the Ist day 
of January, 1879, and the Ist day of September, 1880,” this suit 
was brought by Gustave Cook, claiming that, during that period, 
he was entitled to a salary at the rate of $3,500 per annum. It ap- 
pears that up to January, 1879, the appropriation acts provided 
for the payment of the salary of that official at the rate claimed 
by him. For the months of January and February, 1879, the ap- 
propriation was $500 — or at the rate of $3,000 per annum. Acts 
of 1879, p. 19. Thereafter the appropriation was only at the rate 
of $2,500 per annum. Having received only the amount appropri- 
ated, this suit was brought to recover the balance claimed to be due. 
In accordance with the ruling just made in the case of The State v. 
Steele, if the salary of the judge of the criminal district court of 
Galveston and Harris counties was fixed by law at the rate of $3,500 
per annum, the right of that judge to his full salary was not de- 
feated by the fact that the legislature made appropriations insuffi- 
cient in amount for its payment. 

Referring to the act of July 23, 1870, “To organize and define 
the powers of the criminal district court in and for the counties of 
Galveston and Harris, and to prescribe the duties thereof,” we find 
it provided that “there shall be appointed by the governor, by and 
with the advice and consent of the senate,a judge of said court, who 
shall hold his office for four years, and untid his successor is duly 
qualified, and shall receive the same salary as judges of the district 
courts.” 2 Pasch. Dig., arts. 6135, 6140. At that time judges of 
the district court were entitled to a salary of $3,500, and it seems to 
be claimed that the effect of this statute is the same as if its language 
had been, “the judge of the criminal district court shall receive a 
salary of $3,500 annually.” In our opinion both the letter and the 
spirit of the statute require a different construction, the legislative in- 
tention, as expressed directly and as implied from the context, being 
to place this criminal district court, and its officers, as far as practica- 
ble, on terms of equality with other district courts and their officers, . 
and to make the salary of the judge conform to, and dependent 
upon, the salary of “ judges of the district courts.” The same act 
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created the office of district attorney for that court, and prescribed 
that “the duties of the said attorney shall be the same in said court 
as other district attorneys in the district courts, and he shall receive 
the same salary.” 2 Pasch. Dig., art. 6141. It is significant of the 
legislative construction of the last clause of this article, that on the 
subsequent reduction of the salary of district attorneys from $1,200 
to $500, the appropriations for the salary of the criminal ditsrict 
attorney were at once reduced to the latter named sum. 

So the act provided of this district attorney, and of the clerk of 
said court, that their fees “shall be the same as allowed by law to 
clerks and attorneys of the district courts.” It would scarcely be 
claimed that the fees of these officers were fixed so as to remain 
unchanged, notwithstanding subsequent changes of the fees allowed 
clerks and district attorneys of the district courts. 

In pursuance of the same prevailing purpose of placing the crim- 
inal district court on terms of equality with the district courts, it was 
enacted in 1871 that: “It shall be lawful for the judge of said 
criminal district court to exchange or alternate with any district 
judge . . . in all criminal matters.” 2 Pasch. Dig., art. 6149. 

During the period from January 1, 1879, to September 1, 1880, 
a Cook was acting under an appointment made in August, 
1878, and at the date ‘of that appointment, and throughout that 
aiied, the salary of a district judge was $2,500. No question arises 
in regard to the power to reduce his salary during his term of 
office. In our opinion the salary to which he was entitled after his 
reappointment was “the same as the salary of the judges of the dis- 
trict courts,” viz., $2,500. 

The point was made below, and is presented here, that the act 
authorizing the suit made no provision for service, and that in the 
absence of some such provision, service on the governor of the state 
was insufficient. We entertain no doubt that the court was au- 
thorized to treat this as good service. No stattttory mode having 
been provided for bringing the state into court, it was competent 
for the court to recognize service on the chief executive officer of 
the state, or the attorney general, the legal representative of the 
state, as sufficient. W heeler v. State, 8 “Tex., 230. See also au- 
thorities cited in brief of counsel for appellee. 

The judgment is reversed, and judgment will be here rendered 
in favor of the state. 

REVERSED AND RENDERED. 

[Opinion delivered June 2, 1882.] 
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J. D. Treapway et At. v. Epwarp Easrsury. 
(Case No. 4289.) 


1. JupbGMENT — COLLATERAL PROCEEDING.— In a collateral attack upon the judg- 
ment of a domestic court of record of general jurisdiction, the nullity of the 
judgment for want of jurisdiction over the person of the defendant was insisted 
on, because the return upon the writ of citation by publication showed that the 
alleged publication, as therein recited, could not have been made. The judgment, 
however, recited that the defendant failed to appear and answer, “‘ but wholly 
made default, although duly cited with process,”’ ete. Held, 

(1) To determine whether the record shows affirmatively that there was proper 
service, the whole of it must be considered together. 

(2) The recital in the judgment, which was the last act of the court in the case, 
reciting that the defendant was “‘ duly cited with process,"’ imports in a collateral 
proceeding absolute verity. 


Appear from Lamar. Tried below before the Hon. R. R. Gaines. 

Trespass to try title brought by Edward Eastburn, for one thou- 
sand four hundred and ninety-six acres of land, for $2,000 damages, 
and $500 per annum rents. Defendants A. Y. and W. W. Gunter 
answered April 1, 1880, and, after their general answer, set out that 
on April 18, 1867, judgment was rendered in the district court of 
Lamar county, in case No: 1485 (Sampson Fulsom v. Edward East- 
burn) for $2,158.80, and foreclosing attachment lien upon the lands 
in controversy, and decreeing them to be sold to satisfy the debt; 
that the lands were sold by the sheriff in compliance w ith the decree, 
June 4, 1867, a regular legal sale day, and were purchased by 
Sampson Fulsom (at $2,281), who gave a deed of trust thereon to 
W. Hi. H. Long, trustee, July 14, 1867, to secure a debt of $1,259.15; 
that Long sold in compliance with the deed of trust February 19, 
1868, and it was purchased by defendants A. Y. and W. W. Gunter, 
who claimed to be bona jide purchasers without notice; that after 
this purchase the case of Fulsom v. Eastburn was taken to the 
supreme court by writ of error, and the case was stricken from the 
docket; that Gunter sold to defendant Treadway November 28, 
1876, who afterwards sold a portion of his purchase to defendant 
Harper; also pleas of three, five and ten years’ limitation. Defend- 
ants Harper and Treadway pleaded substantially the same facts and 
set up their improvements in good faith. 

Plaintiff, by supplemental petition, set up that the case of Fulsom 
v. Eastburn was reversed and dismissed. The court rendered judg- 
ment for plaintiff for the land, and against defendant Harper for 
$100 rents, with judgment in favor of Harper and against plaintiff 
for $720 improvements made in good faith, and judgment in favor 
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of Harper against defendant Treadway for $565, and of purchase 
money paid by him, and judgment in favor of Treadway and 
against A. Y. and W. W. Gunter for $1,083.70, amount of purchase 
money paid by him, and for $855, the value of improvements placed 
by Treadway on the land, and for costs. 

It was proved by the depositions of A. Y. and W. W. Gunter 
that they purch: ised in good faith without notice, actual or con- 
structive, of plaintiff's claim before the writ of error was sued out, 
and paid $665, which was the value of the land at the time, believ- 
ing that their title was good, and that they would not have pur- 
chased if they had known of any defect in the title. 

2. Judgment by default in case of Sampsen Fulsom v. Edward 
Eastburn, April 13, 1867, reciting “that defendant Edward East- 
burn having failed to appear and answer, but wholly made default, 
although duly served with process,” etc., awarding a writ of inquiry; 
also final judgment April 18, 1867, for $2,158.80, and adjudging the 
land in controversy which had previously been attached to be sold 
to satisfy the debt. 

3. Order of sale, regular under the pagent, and return of the 
sheriff thereon showing the sale of the land to Sampson Fulsom. 

4. Deed of the sheriff to Fulsom June 4, 1867, and recorded in 
Lamar county June 17, 1567. 

5. Deed of trust by Sampson Fulsom to W. H. I. Long, trustee, 
dated July 14, 1867, to secure $1,259.15, due October 27, 1867, in 
usual form, with power of sale, acknowledged and recorded in 
Lamar county on same day of its execution. 

Deed by W. H. H. Long, trustee, in full compliance with ‘he 
terms of the deed of trust to A. Y. and W. W. Gunter for the land 
in controversy, February 19, 1868, for 8665; deed regular, and re- 
corded in Lamar county on the same day. 

. Power of attorney from W. W. Gunter to A. Y. Gunter, in 
‘ulead form, authorizing him to sell and make deed to the land in 
controversy, dated September, 1876, duly recorded. 

8. Deed from A. Y. and W. W. Gunter to J. D. Treadway for 
the land in controversy, November 28, 1876, in usual form —W. W. 
Gunter acting by his agent, A. Y. Gunter. 

9. J. D. Treadway to John Harper, by deed August 25, 1877, for 
part of the land. 

10. Testimony of J. D. Treadway showing that he bought of the 
Gunters in good faith, took possession of the land at once, and 
made permanent and valuable improvements thereon worth $855 
before this suit was brought. 
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11. Petition for writ of error by Edward Eastburn, May 18, 1868. 

12. Transcript from supreme court showing said case “ stricken 
from the docket, at the cost of defendant, April 29, 1569;” another 
transcript from same court showing cause reversed and dismissed. 

The facts connected with the citation by publication appear in 
the opinion. 


Hale & Scott, for appellants. 
Maa y; Lightfoot a& Denton, also for appellants. 


W. B. Wright, for appellee. 

I. Judgments by publication are construed strictly, and a defect- 
ive service or want of strict legal service by publication renders 
the judgment void, and not voidable or erroneous. Dlossman +. 
Letchford, 17 Tex., 647; Allen +. Wyser, 29 Tex., 150; Withers +. 
Patterson, 27 Tex., 491; Rorer on Judicial Sales, sec. 733; Galpin 
v. Page, 18 Wall, 350. ' 

Il. The record or papers of a case involving a jurisdictional fact 
may be looked to in determining said fact of jurisdiction, as pre- 
sumptions of jurisdiction are indulged in the absence of proof, not 
against proof. McCoy »v. Crawford, 9 Tex., 153; Withers x. Pat- 
terson, 27 Tex., 491; Galpin +. Page, 18 Wall. 350; Rorer on Judi- 
cial Sales, 255, see. 733, and authorities there cited. 


Borner, Associate Jusrice.— All the defendants below, appellants 
in this court, claim title to the land in controversy under the sale by 
virtue of the judgment of the district court enforcing the attach- 
ment lien in the original suit of Sampson Fulsom ¢. Edward East- 
burn, appellee. 

The record shows that at least two of these defendants, A. Y. and 
W. W. Gunter, were purchasers in good faith for a valuable con- 
sideration, before any proceedings were taken by appellee Eastburn 
to avoid that judgment, and when it was in full force and effect. 
These defendants were strangers to that suit, and unless the judg- 
ment rendered therein was absolutely void, their rights would not be 
affected by its subsequent reversal. Mosely v. Gaines, 10 Tex., 396; 
Guiteau v. Wisely, 47 IIL, 433. 

The other defendants below to this suit, Treadway and Harper, 
were also strangers to the original suit of Fulsom v. Eastburn, and 
were purchasers for value from the Gunters, and hence would be pro- 
tected also if the latter should be. 1 Story’s Eq. Jur., 409. 
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The court below seems to have found that they, too, were pur- 
chasers in good faith. 

It does not appear that the supreme court reversed the judgment 
in the original suit of Fulsom v. Eastburn, and dismissed that suit 
for the want of jurisdiction of the person by reason of defective 
service, and it would have been improper to have dismissed the suit 
on that ground, but it should have been reversed and remanded. We 
infer from the brief of appellee Eastburn, and the evidence offered 
by appellants on the trial below, and which was rejected, as shown 
by bill of exception, that the judgment of the supreme court was 
based upon the fact that the cause of action arose upon a Confederate 
money transaction, which, under the decisions of this court at that 
time, was held to be illegal, and would not support an action. 

As thus presented, this cause will be considered as an ordinary one, 
in which it is sought in a collateral proceeding to impeach, on the 
ground of the want of jurisdiction over the person of the defendant, 
the judgment of a domestic court of record of general jurisdiction. 

Such question in a collateral proceeding should be tried by the 
record itself. Freeman on Judgments, $$ 132-4; Carpenter v. Oak- 
land, 30 Cal., 489; Murchison ». White, 54 Tex., 7s. 

It is contended by appellee Eastburn, that the record in the origi- 
nal suit against him in favor of Fulsom, under which the land was 
sold, shows affirmatively this want of jurisdiction, and hence that 
the judgment by default was null and void, and that this could be 
shown even in a collateral proceeding. 

The writ of citation was in the usual form by publication, and 
was dated July 24, 1866. 

The return of the sheriff thereon was as follows: “Came to hand 
July 30, 1866, and executed by publishing in the * Paris Press,’ a news- 
paper published in the county of Lamar, state of Texas, for succes- 
sive four weeks previous to return day; this the 25th day of July, 
1866. W. A. Cox, Sheriff of Lamar County.” 

The defect in the proceedings arises upon this return, as it is mani- 
fest from its date, that, by mistake or otherwise, the alleged publi- 
cation as therein recited could not then have been made. The 
subsequent judgment, however, as shown by the record, contains the 
following recital: “ This day came the plaintiff by his attorney, and 
the said defendant Edward Eastburn failed to appear and answer, 
but wholly made default, although duly served with process,” ete. 

It does not become necessary to decide under our statute, which 
provides that no judgment shall be rendered in suits by attachment 
unless the citation or summons has been served in the ordinary mode 
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or by publication, whether the levy of the attachment upon the | 
land in controversy affected the question of jurisdiction. That it 
would not give jurisdiction seems to be the effect of the decision in 
Wilson v. Zeigler, 44 Tex., 660. 

It is a familiar rule, which, though it may work a hardship in a 
particular case, is founded and sustained upon reasons of great public 
policy, that all reasonable presumptions must be indulged in favor 
of the validity of domestic courts of record having general juris- 
diction. 

If the uncontradicted recitals in the record show affirmatively that 
the court did not have jurisdiction over the subject matter, or that 
the jurisdiction over the person did not attach, then a presumption 
to the contrary will not be indulged. Otherwise the presumption in 
favor of the jurisdiction of the court would prevail in every case, 
and the mere rendition of the judgment would of itself “ import 
absolute verity.” To thus hold in cases where the record shows 
affirmatively want of jurisdiction, would itself impeach the record, 
and thus violate the very rule sought to be invoked — that the rec- 
ord cannot in a collateral proceeding be contradicted. 

To determine, however, whether the record shows affirmatively 
that there has been proper service, the whole of it should be taken 
together. 

When thus considered, if that portion which relates to this ques- 
tion shows affirmatively such character of service as is not author- 
ized by law, or such defective service that a judgment by default 
rendered thereon would be void, and not voidable only, and the re- 
mainder of the record is silent upon this subject, not showing any 
finding of the court from which it may be inferred that there was 
other service or an appearance, then this would be a case in which 
it affirmatively appears that the jurisdiction of the court had not at- 
tached. Clark v. Thompson, 47 IL, 25; Freeman on Judgments, 
§ 125. 

— If, however, other parts of the record, and particularly the judg- 
ment, which is the final act of the court, entered upon full examina- 
tion and consideration of all the necessary facts, should, as in the 
case now before us, recite the due service of process or other facts 
which would give the court jurisdiction of the person, then this 
would be a case in which it would affirmatively appear that the 
jurisdiction had in fact attached, and the gener: il rule would apply, 

that in a collateral proceeding this recital in the record imports ab- 
solute verity. This doctrine is supported by the following among 
other authorities: Freeman on Judgments, § 130; Hahn v. Kelley, 
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34 Cal., 407: Quincy v. Porter, 37 Cal., 458: Riley v. Lancaster, 39 
Cal., 354; Drake v. Durenick, 45 Cal., 455; Gammell ». Rice, 13 
Maine, 400. 

In the elaborate opinion in the above case of Hahn v. Kelley, 
where the alleged want of jurisdiction arose upon a question of de- 
fective service by publication, it is said: “So in the ease of service 
by publication — if the affidavit of the printer states that the sum- 
mons was published one month, and yet the court in its judgment 
states that it was published three, or that service has been had 
upon the defendant, it will be presumed that other proof than that 
contained in the judgment roii was made, for not to so presume 
would be to deny to the record that absolute verity which must be 
accorded to it.” 34 Cal., 408. 

Again it issaid: “ But the remainder of the judgment roll in the 
case now under consideration is not silent upon the subject. The 
judgment itself states that service has been made according to law 
and the order of the judge of this court. In view of this distinct 
statement as to a matter which the court was as competent to de- 
termine as any other matter involved in the case, we would be bound 
to presume, as already shown, that proof of publication by the 
proper person was in fact made, notwithstanding that part of the 
roll denominated ‘proof of service’ showed a state of facts fron 
which a want of jurisdiction would be apparent.” 34 Cal., 419. 

It is scarcely deemed necessary to say that a much more rigid rule 
on this subject obtains in the case of a collateral attack upon the 
judgment of a domestic court of general jurisdiction, than in a 
direct proceeding to set aside. Blossman v. Letchford, 17 Tex., 647 
Burdett +. Howth, 45 Tex., 465; Fitch v. Boyer, 51 Tex., 344. 

As said in Coit v. Haven: * And it is so necessary that confidence 
should be reposed in courts of high character, as well as in the 
records of such courts, that on the whole, and in view of all the 
considerations affecting the subject, it is the only safe rule to give 
the decisions of courts of general jurisdiction full effect so long as 
they remain in force, rather than to leave them open to be attacked 
in every way and on all occasions. Being domestic judgments, they 
can, if erroneous, be reviewed by proceedings instituted directly for 
the purpose, and reversed on error, or by a new trial, and if the 
danger is imminent and special, relief can be temporarily, if not 
finally, obtained by application to a court of equity. . . . <Any 
other rule with regard to judgments of such courts would be at- 
tended in its application with very great embarrassment, and would 
be very dangerous in its general operation. The general good 
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clearly requires, and has therefore established the rule, that domestic 
judgments of courts of general jurisdiction cannot be attacked col- 
laterally.” 30 Conn., 199; Cullen v. Ellison, 13 Ohio St., 454. 

Especially should this be the rule in a case like the present, when 
the rights of strangers have vested by virtue of the judgment and 
sales had thereunder. 

We are not advised of the particular ground upon which the 
judgment of the court below was based, but we presume it must 
have been upon the assumption that the court, in the former case of 
Fulsom v. Eastburn, did not have jurisdiction, by reason of the de- 
fective return of the sheriff on the citation, as shown in the record. 

On principle, and in the light of the above authorities, we are of 
opinion that there was error in the judgment below, for which it 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 3, 1881.) 





Anprew J. Grasscock v. Joun Suetit, ror Use or anp as NExt 
FRrreND oF ViraintA Suet, A Minor. 
(Case No. 2786.) 

1. Crration — Copy oF PETITION.— That the copy of the petition served upon the 
defendant was not authenticated by the seal of the court, is not a reason for 
quashing the service of citation. 

2, PLEADING — BREACH OF PROMISE TO MARRY.—It is not necessary to allege the 
age of the plaintiff in a suit for breach of promise to marry, so that the court may 
thereby judge whether plaintiff was of marriageable age at the making of the 
alleged contract. 

3. Same.—In an action for breach of promise to marry, it 1s necessary that the facts 
be set out which are relied upon as damages. 

4. Same.— The usual elements of actual damages include the disappointment of 
reasonable expectations; the money value or worldly advantages of the propesed 
marriage; the injury to the feelings and affections; the wounding of the pride, 
and the actual outlay in the preparation for the marriage, etc. If relied upon, they 
should be alleged and proven. 

5. Samer.— If such specitic facts are not alleged and proven as elements of damage, 
upon objection made in the proper time and mannez, the plaintiff wouid be en- 
titled only to nominal damages. 

6. SamME—CHARGE OF COURT.— The charge should apply to the allegations and 
proof in each case, and the proper rule for the measure of damages should be 
given in such cases; a failure is error. 


Arrray. from Williamson. Tried below before the Hon. E. BD. 


Turner. 
The facts are sufficiently given in the opinion. 
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A. J. Peeler and S. R. Fisher, for appellant. 

I. The service copy of the petition served upon the defendant Glass- 
cock was not authenticated by the seal of the court, and the service 
should have been quashed. Pasch. Dig., arts. 1430, 1431, 1433; 
Chambers v. Chapman, 32 Tex., 569; Frosh v. Schlumpf, 2 Tex., 422. 

II. The petition failed to allege the age of Virginia, from which 
the court could judge whether she was of marriageable age or of the 
age of consent, as fixed by statute, and defendant’s general demurrer 
thereto should have been sustained. Pasch. Dig., arts. 4667, 7119; 
Schouler, Dom. Rel., 32; 1 Bish. Mar. and Div., 4th ed., sec. 149; 
id., 32, 33; Tyler on Inf. and Cov., 125; Frost v. Vought, 37 Mich., 
65; S. C., 5 Cent. L. J., 275. 

III. In the absence of allegations or proof of special damages, or 
of aggravating circumstances attending a breach of promise of mar- 
riage, a charge which fails to advise the jury that damages are to be 
awarded upon the principle of compensation for the wrong done or 
injury actually sustained, and which leaves the question of amount 
solely to them without guide, restricting them only by the amount 
claimed in the petition, is erroneous. Rules by which damages are 
measured are questions of law; the amount to which a party may 
be entitled is a question of fact. G. ti. & 8. A. R. BR. Co. v. Le 
Gierse, 51 Tex., 189. The court should indicate the rule. R. R. ~. 
Nixon, 52 Tex., 19; Hadley v. Baxendale, 9 Exch., 341; Blake . 
Midland R. R., 21 L. J. (Q. B.), 237; Knight v. Egerton, 7 Exch., 
407. For cases reversed because the charge of the court was too 
broad, the jury being left to assess damages without the application 
of any rule of law, see R. R. v. Adams, 89 Pa. St., 31; 8. C., 8 Re- 
porter, 121; R. R. v. Kelley, 7 Casey, 372; R. R. v. Ogier, 11 Casey, 
60. For cases of breach of promise of marriage holding that special 
damages must be alleged, see Cates v. McKinney, 48 Ind., 562; 
Leavitt v. Cutler, 37 Wis., 46; Bedell v. Powell, 13 Barb., 183. For 
breach of promise cases in which the rules or principles by which 
damages were to be assessed were laid down by the courts, see Har- 
rison v. Swift, 13 Allen (Mass.), 144; Kelley v. Riley, 106 Mass., 339; 
S. C. 8 Am. Rep., 336; Sherman v. Rawson, 102 Mass., 395; Fiddler 
v. McKiniay, 21 Ill, 314; Miller v. Rosier, 31 Mich., 475; Dryden 
v. Knowles, 33 Ind., 148. 

IV. In an action for breach of promise of marrige, where no 
special damages or aggravating circumstances are averred or proved, 
the jury should be told that the case does not call for vindictive or 
punitory damages, and that their award should proceed upon the 
principle of compensation for the injuries and losses actually sus- 
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tained. Harrison v. Swift, 13 Allen (Mass.), 144; Dryden v. Knowles, 
33 Ind., 148; Miller v. Rosier, 31 Mich., 475; Sherman v. Rawson, 
102 Mass., 395; Fiddler ». McKinlay, 21 Ill, 314; Kelley v. Riley, 
106 Mass., 339; S. C., 8 Am. Rep., 336. 

V. Where a court, when asked, refuses to give a proper charge, 
which has been omitted in the general charge, and the party asking 
it may have been injured by such omission and refusal, the judgment 
will be reversed. Thompson on Charging the Jury, sec. 78; Green 
ve. White, 37 N. J., 405; Ellsworth v. R. R. Co., 34 N. J., 93. 


MecFadin, Fisher & Dalrymple, and Walton, Green & Till, for 
appellee. 

I. An infant female under twenty-one years of age and over four- 
teen, being possessed of legal capacity to contract marriage, has the 
right to appear either in person or by attorney or next friend, by 
suit to recover for a breach of such contract. Willard v. Stone, 7 
Cow., 22; Hunt v. Peck, 5 Cow., 475; Holt v. Ward, 2 Strange, 937. 

IT. The suit was correctly brought by John Shell, as the father 
and natural guardian, for the use of Virginia C. Shell. Pasch. Dig., 
arts. 10-42; Cannon v. Hemphill, 7 Tex., 184; Byrne v. Love, 14 
Tex., 87; Robson v. Osborn, 13 Tex., 299; Bingham on Infancy 
(ed. 1824), 118; id. (ed. 1848), 117, and note 1, citing McGiffin w. Stout, 
Coxe (N. J.), 72; Rucker v. McNeely, 4 Blackf. (Ind.), 179; Thomas 
vw. Dike, 11 Vt., 273; Hardy v. Scanlan, 1 Miles (Penn.), 87; Trask 
v. Stone, 7 Mass., 241; Miles v. Jayden, 3 Pick., 213; Kid v. Mitchell, 
1 Nott & McCord, 334; Hamilton v. Foster, 1 Brev., 464; Scher- 
merhorn v. Jenkins, 7 Johns., 373; Smith v. Van Houten, 4 Halst. 
(N. J.), 381; Fellows v. Nivers, 18 Wend., 563; “¢* v. McGill, 
3 Barr (Penn.), 256; = v. Moso, 1 Spears (S. C.), 212; Blood »v. 
Harrington, 8 Pick., 552; Fitch v. Fitch, 18 W a 513; Priest v. 
Hamilton, 2 Tyler (Vt.), 49; Bloom v. Burdick, 1 Hill, 130; Barber 
v. Graves, 18 Vt., 290; Porter v. Robinson, 3 A. K. Marsh. (Ky.), 
253; White v. Albertson, 3 Dev. (N. C.), 241; Althorp v. Backus, 
Kirby (Conn), 407. 

III. The court correctly instructed the jury as to the law of the 
case, as the law leaves to the jury alone the amount of the recovery 
incident upon a breach of contract to marry, restricting them only 
by confining them — the limits of the damages laid in the 
petition. Johnson v. Jenkins, 24 N. Y., 257; 2 Parsons on Con- 
tracts, 68; Torre v. Somers, 2 N. & M., 267; C oryelle v. Calbaugh, 
Coxe, 77; Stout v. Prall. Coxe, 79; Green v. Spencer, 3 Mo., 318; 
Hill v. Maupin, 3 Mo., 323; Southard v. Rexford, 6 Cow., 254; 
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1 Sedg. (7th ed.), p. 448, side page 210; Lawrence v. Cook, 56 Me., 
187; Miller v. Hayes, 34 Lowa, 496. 

IV. When no special damages have been alleged, the question of 
the amount of damages should be left to the jury, who are restricted 
to the amount in the petition. 


Terrell & Walker also tiled brief for appellee. 


Bonner, AssoctarE Justice.— This is a case of first impression in 
this court, and we have endeavored to give it full consideration, in 
the light of the arguments and briefs of the learned counsel. 

It is an action for breach of promise of marriage, brought by ap- 
pellee, John Shell, as next friend and for the use of Virginia C. 
Shell, a minor, against appellant, Andrew J. Glasscock. The peti- 
tion, after setting forth the contract of marriage, alleges a simple 
breach, without any circumstances of aggravation whatever, and 
contains a general allegation of damages in the gross sum of 
$10,000. No special damages are alleged. There was no evidence 
of seduction or aggravation of like character. Judginent was ren- 
dered for the plaintiff for $4,000, from which this appeal is taken. 

Under the disposition made of the case, it is not deemed neces- 
sary to pass upon all the questions presented, and particularly as 
some of them will not arise upon another trial. The first assigned 
error presents a preliminary question of jurisdiction as follows: 

“ The court erred in overruling the defendant’s motion to quash 
the service of the citation and petition in said cause.” 

The proposition under this assignment is that “the service copy 
of the petition served upon the defendant Glasscock was not authen- 
ticated by the seal of the court, and the service should have been 
quashed.” 

The statement under this proposition reads: 

“ November 6, 1874, the defendant filed a plea in abatement, duly 
sworn to, appearing for the purposes of the plea only, alleging that 
the copy of the petition served upon him was not authenticated by 
the seal of the district court, accompanying the plea with the afti- 
davit of the sheriff, to the effect that the copy of the petition served 
on Glasscock had no seal. On hearing of the motion, the defend- 
ant produced to the court the copy served upon him, which wanted 
the seal of the court, and also exhibited the affidavit of the sheriff. 
The motion being overruled, defendant excepted.” 

We think the case of Thomas v. Womack, 13 Tex., 550, decisive 
of the question against the appellant, and that this assignment is 
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not well taken. Neither do we think the third assigned error well 
taken, that the court erred in overruling Glasscock’s demurrer to the 
petition, because it failed to allege the age of the said Virginia, so 
that the court could judge whether she was or not of marriageable 
age. 

The question was raised by general and not by special demurrer. 

The decisive question in the case arises upon the general charge 
of the court as given to the jury, and the refusal of the second and 
fifth special charges as asked by appellant Glasscock. 

The general charge is as follows: 

If, from the evidence, you believe that there was a mutnal 
agreement between the defendant A. J. Glasscock on the one part, 
and Miss Jennie Shell on the other part, to marry each other; and 
you further believe, from the evidence, that the defendant has 
broken that engagement, and has refused to carry the same into 
execution, against the wish and consent of the said Jennie Shell, 
then the plaintiff is entitled to a verdict. As to the amount of the 
recovery incident upon a breach of contract to marry, the law leaves 
the question to the jury alone, restricting them only by confining 
them within the limits of the damages laid in the petition. 

“2. If vou believe, from the evidence in this case, that there was 
an engagement, and that it was broken off by mutual consent of 
the parties thereto, then the defendant is entitled to a judginent. 

“3. It is for you, gentlemen, to determine whether the plaintiff 
is entitled to recover; if so, then the law leaves the question of 
amount to you, and, from the facts and circumstances given in evi- 
dence, you are expected by the law to deal with the case justly and 
fairly.” 

The second and fifth special instructions, pertinent to the above 
proposition, which were asked and refused, are as follows: 

“2. There being no special damages averred and stated by plaint- 
iff in her petition, the jury cannot find vindictive or exemplary 
7 

To justify a verdict for anything more than compensatory 
Pre a facts and circumstances must have been proved 
ageravated the injury and added to the contumely, increasing men- 
tal agony, and bringing public disgrace and consequent loss of repu- 
tation, and in the absence of such facts and circuinstances, the jury 
will not find a verdict for punitory damages.” The charge of the 
court is given above, and reference thereto will show that it is silent 
upon the view of the law presented in above special instructions. 

From the errors assigned upon the above charges as given and 
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refused, two questions arise — first, what is the measure of damages 
in case, Where a simple breach of contract of marriage is alleged 
without any grounds of aggravation; second, is it the duty of the 
court to give this measure of damages in charge to the jury? 

I. As to the proper measure of damages. The question here pre- 
sented is not whether a recovery in this character of action, like 
that of libel, slander, seduction and criminal conversation, might not 
be had for enhanced damages, commonly called vindictive or exem- 
plary damages, above those given for actual compensation only, 
under proper allegations, and evidence of circumstances of shame, 
indignity and contumely, but what, under the naked obligation of 
breach, without circumstances of aggravation, is the measure of 
damages. 

As a general rule, the measure of damages must be governed by 
allegations which constitute legal grounds for damages, and the evi- 
dence in support of these allegations. 

Our system, with perhaps a single exception, is one of special 
pleadings. The statute provides that the petition shall contain “a 
full and clear statement of the cause of action, and such other alle- 
gations, pertinent to the cause, as the plaintiff may deem necessary 
to sustain his suit, and without any distinction between suits at law 
and in equity, and shall also state the nature of the relief which he 
requests of the court.” R.S., art. 1195; Pasch. Dig., art. 1427. 

It is said by Wheeler, J., in Carter v. Wallace, that * whatever 
may have been the necessity at commonlaw . . . of specially 
pleading the matters sought to be set up in the charge in question, 
there can be no doubt they must have been specially averred here, 
where each party is required to state the fucts relied on as consti- 
tuting his cause of action or ground of defense.” 2 Tex., 208; 
Mims v. Mitchell, 1 Tex., 443. 

Mr. Sedgwick, in his work on Damages, vol. 2 (7th ed.), 607, 
quotes approvingly from Chitty’s Pleadings the rule at common law, 
upon the subject of pleading damages specially, as follows: “ Dam- 
ages, says Mr. Chitty, are either general or special. General dam- 
ages are such as the law implies or presumes to have accrued from 
the wrong complained of. Special damages are such as really took 
place, and are not implied by law, and are either superadded to gen- 
eral damages arising from an act injurious in itself, as where some 
particular loss arises from the uttering of slanderous words action- 
able in themselves, or such as arise from an act indifferent and not 
actionable in itself, but injurious only in its consequences; as where 
words become actionable only by reason of special damage ensuing. 








1882. ] GLasscock vy. SHELL. 221 





Opinion of the court. 





It does not appear necessary to state the former description of dam- 
ages in the declaration; because presumptions of law are not in 
general to be pleaded or averred as facts. But when the law does 
not necessarily imply that the plaintiff sustained damages by the 
act complained of, it is essential to the validity of the declaration 
that the resulting damages should be shown with pectomenny and 
when the damages sustained have not necessarily accrued from the 
act complained of, and consequently not implied by law, then, in 
order to prevent the surprise on the defendant which might other- 
wise ensue on the trial, the plaintiff must, in general, state the par- 
ticular damage which he has sustained, or he will not be permitted 
to give evidence of it.” 

Mr. Sedgwick adds in note to page 606, that “all legal damage 
must, whether the action be in contract or in tort, natwr ally result 
from the act or default complained of. . . . And where special 
damage is essential to the maintenance of the action, such special 
damage must be alleged.” Numerous authorities are cited in sup- 
port of these rules, and among them quite a number which relate to 
actions of tort. 

Coke, J., in Moore v. Anderson, thus lays down the rule in this 
state: “Such damages as necessarily result from the injury are 
known as general damages, and may be recovered on a general 
allegation of damage. But when the damages are the natural con- 
sequences, but not the necessary result of the act complained of, 
they are termed special damages, which the law does not imply, and 
must be specially alleged, in order to lay a basis for proof and re- 
covery. Some damages are always presumed to follow the viola- 
tion of any right or duty, and therefore the party injured is 
entitled to nominal damages if none greater are proved.” 30 Tex., 
230, citing 9 Tex., 395; 23 Tex., 202; 1 Greenl. Ev., § 254. 

In Irwin v. Cook, 24 Tex., 244, which was an action for slander, 
Wheeler, C. J., says no special damages were alleged, and under 
the plaintiff's aliegations no evidence of special damages was admis- 
sible. The p laintiff relied for recovery solely on the legal in- 
ference of damages arising from the use of words actionable in 
themselves. 

In that case a verdict and judgment for merely nominal damages 
were sustained. 

A breach of promise of marriage is, by the authorities generally, 
classed as a tort, and as seen above, the authorities require special 
damages in such cases to be pleaded, else they cannot be the basis 
for a recovery. 
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In Wallace «. Finberg, this rule is not only recognized, but the 
further rule is announced by Roberts, C. J., that if exemplary 
damages are claimed in addition to actual damages, they should be 
separately pleaded, with averments respectively appropriate to each 
remedy, which are essentially different in the facts necessary to be 
averred. 46 Tex., 37. This rule has been repeatedly announced 
since in Railroad Co. v. Le Gierse, 51 Tex., 189, and other cases. 

Precisely what damages the law would infer from a breach of 
promise of marriage, or, in other words, what would be not only the 
natural but also the necessary result of such breach, and hence what 
may be given in evidence without special allegation, may admit of 
question. The authorities upon this subject to which we have access 
relate more to what is the rules for the measure of damages in such 
cases, and in which no question of pleading is raised, than to the 
precise question under consideration. To this general effect are the 
authorities cited by counsel for appellee Shell in support of the judg- 
ment of the court below. The novelty of the question with us will 
excuse a brief review of them. 

In Johnson v. Jenkins, 24 N. Y., 252, it was decided that the de- 
fendant was entitled to give in evidence certain matters in mitiga- 
tion of damages. The general doctrine is there announced, that, in 
a proper case, exemplary damages may be allowed. 

Torre v. Somers, 2 Nott & McCord, 267, was a case of criminal 
conversation, and not of breach of promise, in which the rule is 
announced, but which is not the practice of this court, that a new 
trial will not be granted because the damages are excessive. R.S 
art. 1448. 

Coryelle v. Calbaugh, Coxe, 77, was an action of breach of promise 
fully proven, with strong circumstances of aggravation, and in which 
it was held that the plaintiff was entitled to exemplary damages. 

Stout v. Prall, Coxe, 79, was an action for debauching plaintiff's 
daughter and getting her with child, and in which exemplary dam- 
ages were allowed. 

- In Green v. Spencer, 3 Mo., 319, and ILill v. Maupin, id., 324, it 
was decided that seduction might be given in evidence to aggravate 
the damages in an action for breach of promise of marriage. 

In Southard v. Rexford, 6 Cow., 254, the general doctrine was an- 
nounced, that damages in cases of breach of promise rest in the 
sound discretion of the jury, “ under the circumstances of each par- 
ticular case.” These circumstances, of course, had to be developed 
by proper allegation and evidence. In fact, that case turned upon 
the effect of a false plea of record, filed by the defendant, and which 
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he failed to support by evidence, that the plaintiff had been guilty of 
fornication. 

In Miller v. Hayes, 34 Lowa, 496, the question was whether the de- 
fendant, in mitigation of damages, could prove certain deciarations 
of the plaintiff to the effect that she had no affection for him. 

In Lawrence v. Cooke, 56 Me., 187, an instruction to the jury that 
evidence in regard to the defendant’s property was admissible for 
the purpose of showing /nfter alia “the injury to plaintiff's affections, 
if any, and the mortification and pride resulting from the breach,” 
was held unexceptionable; also that the plaintiff was entitled to such 
damages as would place her in as good condition pecuniarily as she 
would have been if the contract had been fulfilled. It was further 
held that the jury could consider, as an element of damage, any 
unjust imputation upon the plaintiff's character. The addition in 
the head-note in this connection, “whether there was or was not 
any evidence upon which to predicate it,” is self-contradictory, and 
not supported either by principle or authority. 

It is believed that an examination of these cases will show that 
none of them turned upon a question of pleading, or of a charge 
held to be improper because not supported by the pleading or 
evidence. 

We are also referred by counsel for appellee to the rule laid down 
in 1 Sedg. on the Measure of Damages (7th ed.), 449, to the effect 
that in this character of action, though in form ex contractu, yet, 
from the nature of the case, it being impossible to fix any rule or 
measure of damages, the jury are authorized to take into consider- 
ation all the circumstances, and that they have an absolute discre- 
tion over the amount of compensation, provided the verdict is not 
the result of prejudice, passion or corruption. 

An examination of the context will show that the learned author 
was discussing an exception to the general rule laid down on page 
445, that damages in actions of contract are to be limited to the 
consequences of the breach alone, and that no regard was to be had 
to the motive which induced the violation, and which motive is the 
foundation of exemplary damages. He simply intended to an- 
nounce that, as an exception to a general rule, exemplary damages 
could be recovered in a proper case for breach of promise of mar- 
riage. 

As a general rule, and particularly under our system of pleading, 
what is necessary to be proven should be first alleged. A mere 
conclusion of law, however, need not be alleged. The usual ele- 
ments of actual damages, as deduced from the authorities, includes 
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the disappointment of reasonable expectations, the money vaiue or 
worldly advantages of the proposed marriage, the injury to the feel- 
ings and affections, and the wounding of the pride; also the actual 
outlay in the preparation for the marriage. Harrison v. Swift, 13 
Allen, 145; Sherman v. Rawson, 102 Mass., 399. It by no means, 
however, follows that the above are both the natural and necessary 
results of a breach of promise of marriage, for it is a well known 
fact in every day practical life, that the breach often affords as much 
satisfaction and convenience to the one party as to the other. If, 
then, they are not both the natural as well as the necessary results 
of the breach, the law will not imply any damage by reason of 
them, and under the authorities above cited, if they are not alleged 
and proven as elements of damage, the plaintiff would, when the 
objection is made, ete., in the proper time and manner, be entitled 
to nominal damages only. However this may be, it is believed that 
no well considered case can be found in which it has been held, 
under a system of pleading like ours, that upon a mere allegation 
‘of simple breach of promise of marriage, as in the present case, the 
law would imply any other than compensatory damages; or in 
which, in the absence of allegations and evidence of circumstances 
of aggravation, a verdict and judgment has been approved for 
exemplary damages. 

II. Was it the duty of the court to have charged the jury what, 
in this case, constituted the basis upon which they should estimate 
the damages? 

It was the duty of the court to have given in charge to the jury 
the law of the case. Pasch. Dig., art. 1464. It is said in substance 
in Hadley v. Baxendale, 9 Exch., 353, that it is of the last impor- 
tance that the jury should be given in charge the rules for the 
measure of damages; otherwise they are left without any definite 
guide, and the greatest injustice might follow. This was the rule laid 
down by this court in Railroad Co. v. Le Gierse, 51 Tex., 204, and 
perhaps other cases. 

These rules should be deduced by the judge below from the alle- 
gations and evidence in the particular case. Instead of doing this in 
the case under consideration, the learned judge below assumed 
substantially in the first part of the charge, not from the evidence but 
from the pleadings, that the measure of damages was limited only 
by the gross amount claimed in the petition. Although in cases 
where the jury are properly instructed otherwise upon the measure 
of damages arising from the pleadings and evidence, it may not be 
abstract error for the court to tell them that their verdict must not 
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exceed’ the gross amount claimed in the pleadings, yet the propriety 
of such a charge, even in those cases, is very questionable, as the 
jury are apt to take such an expression as an intimation upon the 
part of the court that the evidence would authorize a verdict for 
the fullamount. But when, without being otherwise instructed as to 
the true measure of damages, they are told, in effect, that the amount 
of their verdict is limited only by that claimed by the plaintiff, it is 
such palpable error, calculated to mislead the jury, as demands a 
reversal of the judgment. If such were the rule, important rights of 
parties would depend, not upon the oath of the jury totry the case 
according to the law and the evidence, but upon the mere arbitrary 
amount claimed in the petition. 

The charge in this case not only wholly failed to instruct the jury 
as to the legal measure of damages, but gave them an improper in- 
struction on this point, which would, to someextent, have been cor- 
rected by the charges asked and refused. Under the charge as given, 
the jury could well have found, as probably they did, a verdict for 
exemplary damages. 

There was error in the general charge as given, and also in the re- 
fusal of the charges asked, for which the judgment below is reversed 
and the cause remanded. Railroad Co. v. Adams, 89 Pa. St.. 36. 


REVERSED AND REMANDED. 
{Opinion delivered June 6, 1882.] 
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1. Crry scHooL TAX — CONSTITUTIONAL LAW.— Towns and cities have no power to 
levy taxes for school purposes other than as expressly authorized by the constitution. 

2. Same.— Save under an express grant of power in the constitution, the legislature 
cannot confer upon city authorities power to levy taxes for school purposes. 

3. Same.— A city, in its capacity as a school district, has no other power to levy such 
taxes than can ve found expressly authorized in the constitution. 

4. Samre.— Construing art. XI, sec. 10, of the constitution, as follows: 
may constitute any city or town a separate and independent school district. And 
when the citizens of any city or town have a charter authorizing the city authori- 
ties to levy and collect a tax for the support and maintenance of an institution of 
learning, such tax may hereafter be levied and collected, if, at an election held for 
that purpose, two-thirds of the tax-payers of such city or town shall vote for such 
tax,”’ held, 

(1) Its first clause clearly authorizes legislation for the purpose of making such 

city, ete., a school district upon assuming control of its public schools. 
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(2) Following the legislative construction, when a city has taken control of its pub- 
lic schools in the mode prescribed by the statutes, it may thereafter levy a school 
tax, if two-thirds of its property tax-payers shall so vote. 

(5) This decision is not satisfactory to the court, but it not being clearly wrong, 
the legislature and executive are followed and their construction allowed. 

+. Mope or ELEcTION.— The constitution gives authority to levy a tax “if 7 
two-thirds of the tax-payers of such city or town shall vote for such tax.’ These 
words preclude an implied assent to such tax by not voting therefor at an election 
held to determine upon such tax. 

. REs apsupicata — ELECTION UPON scuooL TAX.— The action of the city author- 
ities determining the result of such election cannot be collaterally attacked. 

. CASES QUESTIONED — CONTESTED ELECTIONS.— Notwithstanding Ex parte Towles, 
48 Tex., 415, and Williamson rv. Lane, 52 Tex., 356, the question of the validity 
of the various provisions in the Revised Statutes for contesting elections is still an 
open question. 

. ScooL, TaAx— MODE OF SUBMISSION TO VOTE.— The Revised Statutes, art. 3785, 
authorized the submission to be voted on of the question, ‘‘Shall such an amount 
be raised by taxation, not to exceed one-half of one per cent., in addition to the 
pro rata of the school fund received from the state, as may be necessary to conduct 
the schools for ten months in the year?*’ While in force it did not authorize the 
submission to vote whether a specific rate per cent. be levied. 

. Same.— The submission, on March 2, 1880, by the city authorities of Fort Worth, 
of the question whether a school tax of one-fourth of one per cent. be levied, being 
before the amendment of said act, was without authority and void; and a per- 
petual injunction against the collection of the tax so claimed to be authorized, was 
sustained, 


Arreat from Tarrant. Tried below before the Hon. A. J. Hood. 
The opinion states the facts. 


Ball & MeCart, for appellants. 

The court below having failed to state its findings upon the law 
and facts (it not being necessary to do so under the circumstances), 
there is but one assignment of error possible in this case, viz., that 
the court erred in rendering judgment for plaintiffs; and, we may 
add, that there is but one proposition possible under said assign- 
ment, viz., that the acts of 1876 and 1879 are valid laws, and in no 
wise conflict with, or are prohibited by, the constitution. Appellees, 
however, tender an issue, by their bill of exceptions, in regard to 
the court’s action in refusing to admit evidence attacking the elec- 
tions held by the city of Fort Worth under said acts, and tending to 
impeach their validity. We submit to the court the following 
propositions and authorities, which we deem not only pertinent to, 
but decisive of, this case: 

I. When a law of a state is attacked on the ground of its uncon- 
stitutionality, the prima facie presumption is that it is valid, and 
such presumption is conclusive unless it is expressly prohibited by 











1882.] Tne Crry or Forr Worrn vy. Davis. 227 





Argument for the appellees. 





the constitution. Cooley on Const. Law, *168, *172, *173, *191, 
and authorities there cited; Sedgwick on Const. and Stat. Law, 
p. 411; 34 Tex., 347. 

IT. Section 55 of the act of August 19, 1876, is a valid law, nor is 
it obnoxious to sec. 35, art. ITT, of see constitution, or any other 
clause thereof (Const., art. VII, sec. 1; art. XI, sec. 10; Austin «. G, 
C.& 8. F. R. R., 45 Tex., 267, and partis there cited); nor is it 
a delegation of legislative power to the city. Willis 7. Owen, 43 
Tex., 61; 34 Wis., 149; Cooley, Const. Law, *118, *119. 

Ill. Articles 3781 to 3793, Revised Statutes, are valid legislative 
enactments, and the power granted therein to incorporated cities 
and towns, as independent school districts, to levy the tax therein 
authorized, after complying with the conditions therein prescribed, 
is neither expressly nor impliedly prohibited by the constitution. 
Const., art. VII, see. 1; art. XI, sec. 10; Willis v. Owen, 43 Tex., 61. 

IV. When the result of an election has been duly ascertained, de- 
clared and acted on by the proper authorities, such election can- 
not be attacked for irregularities, nor the findings of the canvassers 
set aside, in a collateral proceeding. 3 Tex., 153; 6 Tex., 20; 20 
Tex., 516; 42 Tex., 340; 45 Tex., 270; 56 Ala., 131. 


John Hanna and J. Y. TTogsett, for appellees. 

I. When a law is attacked on the ground of its constitutionality, 
there must appear a clear incompatibility between the law and the 
constitution, to authorize the court in holding the law unconstitu- 
tional. Legal Tender Cases, 12 Wall., 531; Southerland ». De Leon, 
1 Tex., 250; Rhine v. City of McKinney, 53 Tex., 355. 

If. Arts. 3785, 3786 and 3787 of the Revised Statutes are uncon- 
stitutional. Const., art. VII, sec. 3; art. VIII, sees. 3and 9; art. XT, 
sees. 4 and 10; Burroughs on Tax., 380. 

\nd hereunder appellees make the several following counter prop- 
ositions: 

The provision in the constitution, limiting the powers of taxa- 
tion, applies to counties and towns. Art. VII, see. 3, provides that 
not more than one-fourth of the general revenue of the state and 
one dollar poll tax shall be set aside for the benefit of public schools. 
Burroughs on Tax., 380. , 

2. Art. VIIT, see. 9, of the constitution limits cities and towns in 
levving taxes to one-half the state tax, and to a tax for past indebt- 
edness and for public buildings, and as in the constitution is other- 
wise provided, and there is no other provision in the constitution that 
will authorize the tax provided for in arts. 3785, 3786 and 3787 of 
the Revised Statutes. 
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3. Cities and towns of ten thousand inhabitants or less can levy 
no tax except to defray the current expenses of the local govern- 
ment. Art. XI, sec. 4, expressly provides the purpose for which 
cities of under ten thousand inhabitants may levy and collect taxes, 
and does not provide or include a school tax. The inclusion of one 
purpose is the exclusion of all others. 

4. The expression, “and when the citizens of any city or town 
have a charter,” in art. IT, sec. 10, Const., does not mean or allude 
to the charter under which the city or town is incorporated, but 
means a charter to citizens for an academy; and the expression, 
“institution of learning,” in said section, meant an academy and 
not public free school. Act Incorporating New Braunfels Academy, 
passed February 5, 1858; Veto Message, House Journal, pp. 756, 
787, first session 1879. 

5. If the charter alluded to in art. II, see. 10, of the constitution 
was the city charter, the city tax could not be levied legally in 
Fort Worth, because her charter did not provide for any such tax. 

6. If the tax provided for in art. 38785, R. 8., was authorized by 
art. I], see. 10, Const., said article 3785 is in conflict with said see- 
tion of the constitution, in providing that two-thirds of those voting 
should carry the election, instead of that two-thirds of the tax- 
payers should vote for the tax. 

III. In the levy of every municipal tax, all necessary prerequi- 
sites and conditions precedent must be complied with and appear. 
And in a contest over the validity of the tax, everything necessary 
to its validity, including the manner of voting it, whether by the 
council or the citizens, may be inquired into. Dill. on Mun. Corp., 
secs. 204-6, 605, note 2, 610, 649, 655; Burr. on Tax., 372, 396-s, 
400; Williams v. Davidson, 43 Tex., 33, 34. 

Appellees make the further propositions in suppor. of the judg- 
ment of the court below: 

1. Sec. 55 of the act of August 19, 1876, concerning public 
schools, provides for the cities and towns taking exclusive control 
of public free schools within their limits, and not for erecting them- 
selves into separate and independent school districts. At the elec- 
tion held by the city on the 28th of February, 1577, the question 
submitted was whether or not the city should take exclusive control 
of the public free schools within her limits. 

2. An election ordered and held in only one ward of a city for 
the whole city, after it is divided into several wards, is illegal and 
void. The election held on the 28th of February, 1877, to deter- 
mine whether or not the city would assume control of the public 
schools was held in only one place, which was in the first ward, 
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when the city had been previously divided into three wards. Acts 
1875, sec. 6, p. 116; Acts 1876, p. 306, secs. 1, 14. 

3. A municipal corporation has no power to levy and collect a 
tax, unless it is expressly given in the charter. Art. 3785, R. S., is 
no part of the charter of the city of Fort Worth, and the authority 
to levy the school tax is not to be found in the charter. Burr. on 
bees. pp. 370-2; Dill. on Mun. Corp., sees. 55, 605. 

. The power to tax, when given a municipal corporation, must 
iy strictly pursued or the tax will be invalid. The proposition sub- 
mitted to the voters was to allow the ¢ itv to levy one-fourth of one 
per cent. for the support of public schools. That provided for in 
art. 3785, R. S., was for an amount not exceeding one-half of one 
per cent., in addition to the fund received from the state, as shall be 
sufficient to run the schools ten months in the year. Allen v. Gal- 
veston, 51 Tex., 318; Burr. on Tax., p. 372; Dill. on Mun. Corp., 
sec. O10, 

5. Arts. 3785, 3786 and 38787 are no part of the charter of the 
city of Fort Worth, and to so hold would make them unconstitu- 
tional under art. II], sec. 35, of the constitution. The charter and 
the school law were both adopted in the Revised Statutes by same 
act of the legislature, and said arts. 38755, 3786 and 3787 placed in 
the school law, not in the charter. 


Govutp, Cuter Justice.— W. IH. Davis and others, citizens of Fort 
Worth, brought this suit to enjoin the city and its tax collector from 
further proceedings to collect a tax of one-fourth of one per cent., 
levied for the year 1880 for the maintenance of public schools in 
said city during the year ending April 3, 1881. The material facts 
alleged and agreed on by the parties may be thus stated: In January, 
1877, the city council of Fort Worth, a city of less than ten thousand 
inhabitants, acting under the general incorporation act. ordered an 
election for the purpose of determining whether or not said city 
should take control of the public free schools within her limits. At 
that time the statute on this subject empowered an incorporated city 
or town to take exclusive control of the public schools within its 
limits, “provided they determine so to do by a majority vote of 
the property tax-payers of said city or town.” . . . Laws of 
1876, p. 209. The election was held, the proposition was by the 
city council declared to be carried in the affirmative, and the city 
thereupon assumed control of the public schools. On March 2, 1880, 
the council ordered an election to be held on April 15, 1880, to de- 
termine whether or not they should be empowered to levy a tax of 
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one-fourth of one per cent. for the support of public free schools. 
This election was held, the result duly canvassed, and declared to be 
in favor of the proposition, and thereafter the tax of one-fourth of 
one per cent. was levied, being a tax in addition to the amount au- 
thorized by law for other purposes. At the time this election was 
held the following sections of the Revised Statutes were in force in 
regard to cities or towns which had exclusive control of the public 
free schools within their limits: 

Art. 3785. If, at an election held for that purpose, at which none 
but property tax-payers, as shown by the last assessment rolls, who 
are qualified voters of such city or town, shall vote, two-thirds of 
those voting shall vote in favor thereof, such an amount shall be 
raised by taxation, not to exceed one-half of one per cent., in addi- 
tion to the pro ruta of the available school fund received from the 
state, as may be necessary to conduct the schools for ten months in 
the vear. 

Art. 5786. After a city or town has assumed control of the pub- 
lic free schools within its limits, as provided for in article 3781, the 
council or board of aldermen shall also submit the question to the 
property tax-payers, as to whether or not the additional amount, as 
provided for in the preceding article, shall be raised by taxation. 

Art. 5787. If the vote of the tax-payers is in favor of the levy of 
said tax, then it shall be the duty of the council or board of alder- 
men, annually thereafter, to levy . . . such additional tax as 
may be necessary for the support of the schools for ten montlis in 
the year, not to exceed one-half of one per cent. 

In the petition the constitutionality of art. 3785 quoted above was 
denied. So, also, the validity of the election in 1877 on the question 
of assuming control of the public schools was denied, and facts were 
stated in regard to the place where said election was held and the 
number of votes cast, compared with the number of legal voters in 
the city, by reason of which it was denied that the city had at that 
election assumed exclusive control of the public schools within its 
limits. The court refused to hear evidence for the purpose of re- 
investigating the question of the regularity of either of the elec- 
tions held, or the correctness of the result of those elections as 
determined by the city council. The court, however, rendered judg- 
ment perpetuating the injunction, and in so doing is supposed to 
have proceeded on the ground of the unconstitutionality of the laws 
under which the city council acted. 

On the part of appellee, it is claimed that the constitution limits 
the taxing power of cities and towns both as to the amount and 
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the purpose or object of the tax, and it is denied that the legislature 
have any power to authorize the levy of a tax for school purposes. 
The clauses of the constitution referred to are: Art. VIII, sec. 9. 
“The state tax on property, exclusive of the tax necessary to pay 
the public debt, shall never exceed fifty cents on the one hundred 
dollars valuation, and no county, city or town shall levy more than 
one-half of said state tax, except for the payment of debts already 
incurred, and for the erection of public buildings, not to exceed fifty 
cents on the one hundred dollars in any one year, and except as in 
this constitution is otherwise provided.” 

Art. XI, see. 4. * Cities and towns having a population of ten 
thousand inhabitants or less may be chartered alone by general law. 
They may levy, assess and collect an annual tax to defray the cur- 
rent expenses of their local government, but such tax shall never 
exceed, for any one year, one-fourth of one per cent., and shall be 
collectible only in current money.” . 

In section 6 of the same article taxes “ necessary to pay the in- 
terest and provide a sinking fund to satisfy any indebtedness here- 
tofore legally made and undertaken ” are authorized. 

On behalf of the city, it is claimed that these clauses of the con- 
stitution have no application to taxation by school districts. That 
a city which has been constituted a separate and independent school 
district has two distinct organizations, one as a municipal corpora- 
tion proper, the other as a school district; and that there is nothing 
in the constitution prohibiting the legislature from authorizing 
school districts to levy taxes for the support of public schools. In 
furtherance of this idea, sec. 1, art. VII, of the constitution is re- 
ferred to, as follows: “A general diffusion of knowledge being 
essential to the liberties and rights of the people, it shall be the duty 
of the legislature of the state to establish and make suitable pro- 
vision for the support and maintenance of an efficient system of 
public free schools.” It is argued that this article impliedly gives 
the power to the legislature to direct the levy of such taxes as may 
be necessary in each school district to support an efficient system of 
free schools. But in our opinion the constitution, pervaded through- 
out as it is by a manifest purpose of limiting the taxing power of 
the legislature and of all the municipal or political subdivisions of 
the state, has clearly expressed that purpose in reference to taxation 
for public schools, leaving no room for any such implied authority 
as is claimed. In the article on education and public schools, the 
first section of which bas just been cited, it directs **not more than 
one-fourth of the general revenue of the state, and a poll tax of one 
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dollar,” to be set apart annually for the benefit of the public free 
schools. It defines the permanent available school funds thus: 
“ The principal of all bonds and other funds, and the principal aris 
ing from the sale of the lands hereinbefore set apart to said school 
fund, shall be the permanent schoo! fund; and all the interest de- 
rivable therefrom, and the taxes herein authorized and levied, shall 
be the available school fund, which shall be applied annually to the 
support of the public free schools.” Clearly the expression, * taxes 
herein authorized,” negatives any other taxation for school purposes 
than that expressly authorized in the constitution. So the 9th see- 
tion of the article on taxation carefully prescribes the limit to state, 
county and city taxation, except for the payment of debts then al- 
ready incurred, “ and except as in this constitution is otherwise pro- 
vided.” These repeated and guarded constitutional limitations of 
the taxing power are a prominent feature of that instrument, and 
are inconsistent with the existence of a legislative power to author- 
ize additional taxation by school districts, unless some attirmative 
grant of that power be found in the constitution itself. That power 
has been expressly granted in the constitution of 1869-70, art. 9, 
sec. 7. Taxation by school districts was familiar to the framers of 
the present constitution. It was the system generally prevailing in 
other states, by which the deficiencies of a general or state school 
fund were supplemented. The omission of a provision authorizing 
that system, was plainly intentional, for, in addition to what has 
been said, the journals of the convention show that all propositions 
embracing that system were voted down. Our conclusion is that 
the city of Fort Worth, in its capacity as a school district, had no 
other power to levy taxes for the support of public schools than can 
be found expressly authorized in the constitution. 

It is claimed that such express authority is found in sec. 10, art. 
XI, of the constitution, as follows: “ The legislature may constitute 
any city or town a separate and independent school district. And 
when the citizens of any city or town have a charter authorizing 
the city authorities to levy and collect a tax for the support and 
maintenance of a public institution of learning, such tax may here- 
after be levied and collected, if, at an election held for that purpose, 
two-thirds of the tax-payers of such city or town shall vote for such 
tax.” 

The first clause of this section is plain and unambiguous. The 
system of public free schools required subdivisions of the state into 
school districts, and the legislature was authorized to constitute any 
city or town a separate and independent school district. There was 
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at the time amongst the statutes of the state, one authorizing incor- 
porated cities “ to assume control of the public schools within their 
limits,” and when they did so, substantially making them inde- 
pendent school districts, with the power to levy a tax of not more 
than one-fourth of one per cent. to sustain such schools. Acts of 1875 
(2d session 14th Leg.), p. 161. Does the second clause of this section 
confer a like power to tax, where towns and cities, under authority 
of their charters or former laws, had assumed control, or under this 
section might assume control, of the public free schools within their 
limits / 

The construction given that clause by the first legislature that met 
under the constitution, and which has since then been followed by 
successive legislatures, is that it does confer that power. Acts of 
1876, p. 209, sees. 55, 56; R.S., arts. 3781 et seg.; Acts of 17th Leg. 
(1881), p. 6fand p. 114. These enactments have received the approval 
of the distinguished ex-judge and ex-chief justice of this court, who 
has also since filled the office of governor of this state, at the 
time of their passage, and they have been adopted and acted on by 
numerous towns and cities. If this be not the correct construction 
of this clause, we must be clearly satisfied to that effect, or we will 
not be justified in pronouncing the statutes based upon it to be uncon- 
stitutional and void. But if this be the true meaning of that section 
of the constitution, it cannot be denied that this meaning is most 
obscurely expressed. The public free schools of a town or city 
would not ordinarily be designated as “a public institution of learn- 
ing.” But perhaps this expression was used as one more compre- 
hensive than public schools, and to embrace not only publie schools, 
but institutions like the New Braunfels Academy, whose charter in- 
corporated a few of the citizens of New Braunfels under that name, 
and empowered the corporate authorities of the city of New Braun- 
fels to levy a special tax for the support of the institution. See act 
of February 5, 1858. Perhaps it was used with reference to the 
fact that at least one city in the state had a charter empowering 
it to incur a bonded debt of 8100,000 “ for educational purposes and 
none other.” See Special Session of 1873, sec. 17 of Charter of Cor- 
sicana. It is reasonable to presume that the framers of the constitu- 
tion were aware of the charter of the New Braunfels Acadamy and of 
the city of Corsicana, and aware also that some cities in the state 
had assumed control of public schools, and were levying taxes for their 
support. To my mind, the most plausible construction is that the 
convention desired to leave undisturbed such town or city taxation 
for educational purposes as was then in force under charters, or under 
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the laws generaliy, including those towns and cities which had as- 
sumed control of public schools within their limits, and were levy- 
ing, under the act of 1875, taxes for their support. The reading 
would be: And where towns have a charter authorizing their tax- 
ation for educational purposes, such tax may hereafter be levied, if 
two-thirds of the tax-payers of such town shall vote for such tax. 
The expression, “have a charter,” indicates a charter then in exist- 
ence, and is properly followed by the declaration that such a town 
may hereafter levy such tax. It must be admitted. however, that the 
use of the adverb “ where” favors a different construction. Towns are 
authorized to become independent school districts. ‘ And where” — 
that is, and at the time that they may have assumed charge of the 
public schools within their limits, and thereby have made the support 
of public schools a proper town purpose, and taxation for that pur- 
pose (within the limits prescribed for towns), legitimate, may levy 
such tax, if, etc. It must be confessed that the true meaning of this 
section is involved in doubt; and because of that fact, we are justified 
in giving weight to the construction given it by the legislative and 
executive departments. That construction is that, at whatever time 
an incorporated town may assume control of its public schools, it 
may thereafter levy a school tax, if two-thirds of its property tax- 
payers shall so vote. [Iam constrained to say that, in my opinion, 
this construction is unauthorized and wrong. But it is the opinion 
of the court that it cannot be said to be clearly wrong, and that the 
statutes authorizing town taxation for the support of public schools, 
upon a vote of two-thirds of the tax-payers of the town, cannot be 
said to be clearly unconstitutional and void. Having given the sub- 
ject careful examination, and being still in doubt, the opinion of the 
court is that the statutes in question must be held valid. 

It is claimed for appellee that article 3785 of the Revised Statutes 
is unconstitutional, in that it allows a vote of two-thirds of the tax- 
payers voting to authorize the tax, whereas it is said the constitution 
requires an affirmative vote of two-thirds of all the tax-payers of the 
town who are qualified voters. Our opinion is that the constitution 
does require such an affirmative vote. The language is: “If 
two-thirds of the tax-payers of such city or town shall vote for 
such tax.” In the case of the County of Cass v. Johnston, 95 U.S., 
365, the constitutional requirement was that “two-thirds of the 
qualified voters of the . . town, at a regular or special election 
to be held therein, shall assent thereto.” The majority of the court 
held that, “in the absence of any statutory regulation to the con- 
trary,” voters absenting themselves “are presumed to assent to the 
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express will of a majority of those voting,” and upheld as vaiid a 
statute which only required two-thirds of the township voting at an 
election called for that purpose, to vote in favor of the proposition. 
As we understand it, the opinion of the court construes the expres- 
sion, “shall assent thereto,” as consistent with the idea that voters 
might assent thereto by abstaining from voting. Our constitution 
precludes such implied assent, for it requires that two-thirds “shall 
vote therefor.” 

But the constitution prescribes no means of ascertaining the num- 
ber of tax-paying qualified voters in the city. The duty of doing 
this, and the consequent right of selecting such means and mode of 
doing it as they may deem best, having reference to practicability 
and convenience, must devolve on the legislature. This is the ex- 
press provision of the constitution in the section authorizing coun- 
ties and cities on the coast to levy a tax for the construction of 
sea-walls and breakwaters, “.upon a vote of two-thirds of the tax- 
payers therein (to be ascertained as may be provided by law”). 
Art. XI, sec. 7. From the necessity of the case, a like provision 
must be implied in the clause we are considering. A reference to 
the last assessment roll would obviously be open to objection as inac- 
curate. Some who were tax-payers when the roll was made may have 
died or removed, or ceased to be tax-payers. Other tax-payers may 
have moved in, or have been casually omitted. Absolute accuracy 
in ascertaining the number of property tax-payers who were also 
qualified voters is manifestly not obtainable. The legislature have 
assumed that on a question of taxation, affecting his purse, every 
tax-payer would be desirous of voting, and that the best test 
of the number of tax-paying voters on the day of the election is the 
number of yotes cast. Practically this may prove a bad test. So 
may any other that can be suggested. The legislature have adopted 
this as under all the circumstances the best test, and there are numer- 
ous cases Which seem to support their authority to do so. See County 
of Cass v. Johnston, supra; St. Joseph Township v. Rogers, 16 
Mg 644; 1 Sneed, 638-691; Taylor v. Taylor, 10 Minn., 107; State 

. Mayor of St. ——— 37 Mo., 270; Anderson Co. v. H. & GN, 
i. R., 52 Tex., 239. 

The question i is one of importance, and as we have not found it 
necessary to do so, it is not intended to pass upon it. Whatever 
our opinion as to the unconstitutionality of that part of the statute 
which we have been considering, it would not follow that the election 
was invalid. County of Anderson v. IL. & G.N.R. R., 52 Tex., supra. 
Rejecting that part of the statute claimed to be unconstitutional, 
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there would still remain authority for holding an election, and of the 
result of that election the city council were the judges. They hay- 
ing judicially determined the result of that election, and no contest 
or direct proceeding having been instituted to set aside that judg- 
ment, it is not subject to collateral attack. Questions of that nature 
may be submitted by the political authority to such tribunals as the 
city council, with or without the right of appeal to, or contest be- 
fore, some other tribunal. The proper tribunal having decided that 
two-thirds of the property tax-payers of the city had voted for the 
tax, and no revision of that determination having been sought, or 
had, that question is finally settled. 

It may most appropriately be asked how, under the decisions of 
this court, can a tax-payer contest the result of an election, or ob- 
tain a revision of the action of the tribunal entrusted by law with 
the determination of that result. Ee parte Towles, 48 Tex., 413; 
Williamson v. Lane, 52 Tex., 336. Referring to my dissenting 
®pinions in those cases, I am authorized to say for the court, and each 
member of the court, that, notwithstanding those decisions, we re- 
gard the question of the validity of the various provisions in the 
Revised Statutes for contesting elections as still an open question in 
this court. If, indeed, elections cannot be contested in the mode 
provided by the legislature, and if the citizen is left in many cases 
powerless to institute such a contest, or at least uncertain how and 
before what tribunal to do so, the rights and interests involved are 
so vital, and the danger of gross and irremediable wrong so great, 
that this court may with propriety re-examine its decisions, supposed 
to lead to such results. 

It may be noted in regard to the vote of the tax-payers of a town 
on the question of a school tax, the law now makes provision for a 
subsequent vote on the question * whether the tax shall be continued 
or discontinued.” Acts of 17th Leg., p. 64. 

One other question remains. The question authorized by the 
statute then in force to be submitted was: “Shall such an amount 
be raised by taxation, not to exceed one-half of one per cent., in ad- 
dition to the pro rata of the school fund received from the state, as 
may be necessary to conduct the schools for ten months in the 
year.” K.S., art. 3785. Subsequent legislation has changed this 
question, and authorized a vote on a tax for a specific per cent. 
This change of the statute, however, does not affect the validity of 
actions had before the change took effect. 

The question actually submitted was, “ Whether or not the city 
council of said city should be allowed to levy a tax of one-fourth of one 
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per cent. for the support of public free schools within said city.” These 
questions are not the same. The maximum prescribed by the law was 
one-half of one per cent. The vote was on a tax of one-fourth. The 
law said that the vote shall be on a tax of such an amount, not to exceed 
one-half per cent., “as may be necessary to conduct the schools for 
ten months in the year.” The question submitted did not specify 
for what time the public schools were to be supported. The im- 
portance of this difference is apparent by referring to art. 3787, B.S. 
“Tf the vote of the tax-payers is in favor of the levy of said tax, 
then it shall be the duty of the council or board of aldermen, annu- 
ally thereafter, tolevy . . . such additional tax as may be nec- 
essary for the support of the schools for ten months in the vear, not 
to exceed one-half of one per cent.” Clearly the statute then contem- 
plated but one vote, and if that were in favor of the levy, then it 
required the city council to levy annually enough to support the 
schools for ten months. It is equally clear that if the one-fourth of 
one per cent. voted by the city of Fort Worth were not enough to 
support the schools for ten months, that no greater amount could be 
levied without another vote. The vote may have been in favor of 
the levy, and yet the city council may have been powerless to levy 
a tax sufficient to support the schools for ten months. There can be 
no question but that the constitution, by giving the legislature 
authority to establish an efficient system of public schools, conferred 
on it ample power to regulate the details of that system, including 
the precise question to be submitted to vote, and the number of 
months the schools must be carried on. There can be but little 
question but that the council, in a matter affecting their power to 
tax, must pursue with strictness the mode prescribed by the legisla- 
ture. “In the execution of the power to tax, municipalities must 
confine themselves closely within the power conferred.” Cooley on 
Taxation, p. 257. “If the mode in which the authority shall be ex- 
ercised is prescribed, that mode must be pursued.” 2 Dillion on 
Mun. Corp., see. 769 [610]. And where the power to tax is omitted, 
it must be strictly pursued, and all the conditions precedent and 
subsequent must be fulfilled in the exercise of the power.” Bur- 
roughs on Taxation, p. 372. A material departure, both in the form 
and substance of the questions submitted from that authorized, is 
fatal to the tax. It matters not that possibly one-fourth of one per 
cent. was sufficient to support the schools for ten months in the year. 
If that amount, at any time, proved insufficient, an additional tax 
in excess of the one voted would have been necessary, and the stat- 
ute then contemplated but one vote.” Nor is it any answer to say 
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that the citizens were perhaps willing to pay a tax of one-fourth of 
one per cent. only, and that one-fourth of one per cent. would only 
support the schools for six or seven months in the year. The legis- 
lative will, as then in force and plainly expressed, was that if the city 
voted for the tax in the terms required, then the schools were to be 
carried on ten months out of the year, if the one-half of one per 
cent. sufficed for that purpose. Whether this provision was wise 
and proper is not a question for the courts. Although superseded by 
subsequent legislation, it was then the law, and it was beyond the 
power of the city council, in submitting the question to the citizens, 
to do otherwise than to follow the directions of the law. 

In our opinion the city of Fort Worth had no power to levy a 
tax for the support of public schools in the city, because the proper 
question was not submitted to the property tax-payers and voters of 
the city. 

The tax levied was illegal, and the judgment of the court below, 
enjoining its collection, is affirmed. 

AFFIRMED. 

[Opinion rendered June 6, 1882.] 





M.S. Brayam er av. v. S. W. Brenan. 
(Case No. 3343.) 

1, Warranty.— The warranty in a deed can neither be enlarged or restricted by oral 
testimony of simultaneous or prior agreements. 

2. Contract — Warranty.— A misrepresentation which would avoid a warranty 
must be of an existing fact, and cannot consist of a promise to do or not to do 
something in the future. 

3. DistINGUISHED.— This case distinguished from Henderson v. Railroad Co., 17 
Tex., 560. 


Apprat from Bell. Tried below before the Hon. J. P. Osterhout. 
The opinion states the case. 


A. J. Harris, for appellant. 
W. S. Homan, for appellee. 


Stayton, Assoctate Justice.— This action was brought by S. W. 
Bigham against M. S. Bigham and R. J. Bigham, his wife, upon 
a breach of warranty in the sale of land, to recover the purchase 
money and costs of a suit in which the title of the appellants had 
been adjudged invalid. 
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At the time of the sale of the land by appellants to appellee, they 
had an outstanding executory contract to convey the land to one 
Winnard, who had not made full payment therefor, but had made 
valuable improvements thereon, and he, in the suit instituted against 
him, paid the purchase money and was adjudged title. 

There are collateral questions in this case not necessary to be 
stated to present the real questions involved. 

Amongst other defenses, the appellants alleged that the appellee 
knew the condition of the title to the land at the time they sold to 
him, and of the outstanding executory contract with Winnard, and 
that he in fact bought only their right in the land, with an under- 
standing that, although they made a deed to him with covenant 
that they had good title and right to convey, and with covenant of 
general warranty of title, that they were not to be bound by or in 
any way liable thereon. 

They further alleged that M.S. Bigham was weak-minded and 
hard of hearing, and hardly capable of attending to business, and 
that the appellee induced them to make to him a w: iranty deed 
upon the representation that it was necessary for him to have such 
a deed in order to recover the land from Winnard; that a quit-claim 
would not be sufficient for that purpose; and that it was agreed at 
the time the deed was made, that the appellants should not be held 
bound by their warranty in case of failure to recover the land from 
Winnard. 

All of the facts set up in the answer of appellants were negatived 
in the pleadings of appellee, in so far as the same set up facts to 
avoid the legal effect of their general warranty deed. 

Appellants introduced ev idence tending to show that appellee 
made the representations set up in their answer, but offered no testi- 
mony showing any incapacity in M.S. Bigham whatever, except 
that his hearing was bad. 

It appeared that the appellants knew the contents of the deed at 
the time they signed the same. 

The appellee introduced evidence negativing that offered by the 
appellants in regard to representations made at the time the deed 
was executed. 

The court in effect charged the jury to find for the appellee if 
appellants executed the warranty deed as alleged, and had received 
the purchase money, and there had been a breach of their w arranty. 

There was some evidence tending to show that the appellee, at 
the time the deed was made to him, undertook at his own expense 
to prosecute the suit against W innard, and the court charged the 
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jury, if they found that to be true, not to find for the appellee any 
sum incurred in prosecuting that suit. 

Appellants asked the court, in effect, to charge the jury that such 
misrepresentations as they had set up in their answer would avoid 
their liabilitv upon their warranty. 

This charge the court refused to give. There was a verdict that 
the appe ‘Hee was entitled to certain notes which he had transferred 
to appellants in part payment for the land, and for a horse, which 
constituted the residue of the payment for the land, or for the value 
of the horse, which was fixed by the verdict. Upon this verdict 
there was a judgment in favor of appellee against R. P. Bigham, 
who was the maker of the notes transferred by appellee to appel- 
lants in part payment for the land, R. P. Bigham having been 
made a party to the suit. There was also a judgment against the 
appellants for the horse, or its value, and for costs. 

The main question in the case arises upon the refusal of the court 
to instruct the jury that the alleged misrepresentations, if proved, 
would avoid the liability of appellants upon their warranty. 

The effect of the ruling of the court was to withdraw from the 
jury the evidence relating to the matters set up in defense, and we 
will consider the propriety of that ruling. 

The deed to appellee upon its face was a general warranty deed, 
and unless parol evidence was admissible for the purpose of contra- 
dicting it and varying its legal effect, there was no error in the ac- 
tion of the court. 

The general rule is nowhere more clearly stated than by Mr. 
Greenleaf in his work upon evidence. “ Where parties have de- 
liberately put their engagements into writing, in such terms as 
import a legal obligation, without any uncertainty as to the object 
or extent of such engagement, it is conclusively presumed that the 
whole engagement of the parties, and the extent and manner of 
their undertaking, was reduced to writing; and all oral testimony of 
a previous colloquinm between the parties, or of conversations or 
declarations at the time when it was compieted, or afterwards, as 
it would tend, in many instances, to substitute a new and different 
contract for the one which was really agreed upon, to the prejudice, 
possibly, of one of the parties, is rejected.” 1 Greenl., 275. 

It is contended, however, that such misrepresentations of fact 
were made as to avoid the contract, and that therefore the evidence 
was admissible. In cases in which misrepresentation is relied upon 
to avoid a contract, it is necessary to distinguish between a repre- 
sentation of an existing fact which is untrue, and a promise to do, or 
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not to do, something in the future. Pollock's Principles of Contract, 
496. In this case there was no misrepresentation of any existing fact. 
Whether a warranty deed was necessary to enable the appellee to 
prosecute the suit against Winnard was matter of opinion, upon which 
even lawyers might differ. 

A reference to adjudicated cases will best illustrate the principles 
applicable to this case. 

In Faucett v. Currier, 109 Mass., 79, an agreement as follows was 
sued upon: “I hereby acknowledge that I have purchased by public 
auction, house and lot 29, on Beethoven street, for the sum of 
$6,000, and have paid into the hands of Hunting & Leavitt, auc- 
tioneers, the sum of one dollar as a deposit, and in part payment of 
the purchase money; and I hereby agree to pay the remaining sum 
of — to the vendor on or before the 18th day of June, and in 
all respects on my part to fulfill the conditions of sale.” On the 
trial the defendant, who was a married woman, but under the Jaws 
of the state capable of contracting, proposed to prove “ that she had 
known one of the plaintiffs intimately for many years; that she met 
him on the premises on the morning of the sale, and he stated to her 
that the property was limited at and would not be sold for less than 
$6,500, and requested her to bid thereon as an underbidder, represent- 
ing that it would aid him in making a sale; that she then said to 
him that she had not spoken with her husband in regard to the pur- 
chase of the property; that he stated to-her before the sale, and 
after she had signed the agreement, that she need not and would 
not be bound to take the property, but might do so if her husband 
desired, and that she did not read the agreement or know its con- 
tents when she signed it.” The court said: * The written agree- 
ment signed by the defendant was absolute and unconditional to 
purchase and pay for the plaintiffs’ land, and oral evidence offered 
by her to control its effect was rightly rejected.” 

The same case came before the court again, and the same ruling 
was made (115 Mass., 20), the opinion being by Gray, C. J. 

In the case of Allen v. Furbish, 4 Gray, 504, it was held in an 
action on a promissory note payable absolutely, that proof that the 
consideration of the note was the sale of a horse upon condition 
that the purchaser, if dissatisfied with the horse, might return 
him within three months, and that the purchaser, being dissatisfied, 
offered to return the horse within the time, was inadmissible. The 
court said: “The gravamen complained of by the defendant does 
not reach the consideration, or show any failure therein. The parol 
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evidence would, if competent, prove that the plaintiff had not per- 
formed a stipulation on his part to deliver up the note on the hap- 
pening of a certain event.” A number of other cases are given in 
the case above referred to, which illustrate the question. 

The case of Insurance Co. v. Mowry, 6 Otto, 548, was brought 
to recover upon a life policy; a forfeiture was set up on the ground 
of failure to pay premiums; and to meet that defense, it was alleged 
that the agent of the company who induced the insured to apply 
for the policy, represented to him that the company would notify 
him when premiums became due, and that no such notice was given, 
and hence the failure to pay the premium. The policy contained 
no such provision, but required the payments to be made to avoid 
forfeiture. The court said: ‘“ But the doctrine has no place for 
application where the statement relates to rights depending upon 
contracts yet to be made, to which the person complaining is a 
party. He has it in his power, in such case, to guard in advance 
against any consequences of a subsequent change of intention and 
conduct by the person with whom he is dealing. For compliance 
with arrangements respecting future transactions, parties must pro- 
vide by stipulations in their agreements when reduced to writing. 
The doctrine carried to the extent for which the assured contends 
in this case would subvert the salutary rule, that the written con- 
tract must prevail over previous verbal arrangements, and open the 
door to all the evils that rule was intended to prevent.” 

The warranty in a deed can neither be enlarged nor restricted by 
oral testimony of simultaneous or prior agreements. Raymond ». 
Raymond, 10 Cush., 141; Dutton v. Gerrish, 9 Cush., 94. 

There was no evidence showing that the appellants or either of 
them were under any mental disability ; but it does appear that they 
knew the character of deed which they executed, and under the facts 
of the case the court did not err in the ruling complained of. 

The case of Henderson v. Railroad Co., 17 Tex., 560, is not in econ- 
flict with the views here expressed, when considered with reference 
to the facts of that case. 

There was no judgment rendered against the appellants person- 
ally, except for a horse or its value, $90, and for costs, and the rendi- 
tion of this judgment is assigned as error, for the reason that neither 
the pleadings nor proof authorized a judgment against the wife upon 
the warranty. This assignment of error is well taken, and as the 
verdict of the jury is full, and the judgment may be here corrected, 
it will be reviewed, and so rendered as only to give judgment against 
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: M. 8. Bigham for the horse, or its value as assessed by the jury, and 
for costs of the court below, and in all other respects the judgment 
will be affirmed, costs of appeal to be paid by appellee. 


AFFIRMED. 
{Opinion delivered June 6, 1882.] 





N. B. Horm v. Saran SHampein ET AL. 


(Case No. 3532.) 





1. PLEAptNG.— In a suit for the recovery of an interest in land based on a contract 
which, under the statute of frauds, could only be enforced when written, a de- 
murrer to the petition, on the ground that it contained no allegation that the con- 
tract was in writing, will not be sustained. 

2. PRE-EMpTion.— A contract by which one desiring to appropriate public domain as 
a pre-emptor, agrees to convey to a third party a portion of the land when title is 
secured, in consideration of his services in building a house on the land, fencing 
and cultivating it, is not violative of public policy, and, after the issuance of title 
by the state, may be enforced. 


Arprrat from McLennan. Tried below before the Hon. X. B. 
Saunders. 

Hlorm brought this suit against appellees February 1, 1875, and 
wleged in substance: That about October, 1872, there was lying ad- 
jacent to his premises one hundred and sixty acres of land of the 
public domain, which he was then about to locate by virtue of a 
valid land certificate, and had taken steps to do so. That Sarah 
Shamblin was his mother-in-law, and was in destitute circumstances, 
owning no land, and having no homestead; that he proposed to her 
that she should pre-empt this one hundred and sixty acres of land 
under the pre-emption laws, and if she would do so he would sur- 
render to her his claim as a locator; that she responded to his prop- 
osition by saying she had no ability to comply with the law; she 
could not build a house upon it, or fence it, or cultivate it; that she 
had no means with which to comply with the law and become a 
settler upon the land. That thereupon to aid her and assist her in 
the acquisition of a homestead, he proposed that if she would settle 
upon the land he would build her a house on it, extend his own 
fence and make additional fence so as to enclose her land, and would 
break up ten acres of the land for her, and would also give her, free 
of rent, for her own use, ten acres of his own land to cultivate the 
first year. And to reimburse him for such assistance, she should, 
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after she had perfected her pre-emption title, make him a deed to 
that half of the land on which he had built the house, she to have 
the use of the house for three years; that she agreed to this propo- 
sition, and that he did and performed his part of the agreement and 
paid for the surveying of the land, etc. Mrs. Shamblin went upon 
the land and occupied it for over two vears, and sold and transferred 
to Gambrell, who bought with full knowledge of plaintiff's rights, 
and the terms of said agreement; that Gambrell went upon the 
land, and that he and Mrs. Shamblin together had occupied it for 
over three years, complying in all things with the law, and _ refused 
to convey to him the eighty acres, or otherwise to recognize the 
agreement. He prayed judgment for the eighty acres of land, and 
in the alternative for the value of the improvements he put upon the 
land, together with the amount paid by him for surveying it. 

The defendants demurred to the petition on the ground that the 
agreement therein set up was in violation of the statute of frauds; 
also that the agreement was against public policy. 

The court sustained the demurrers, dismissed the case, and ren 
dered judgment in favor of the defendants that they “ go hence and 
recover their costs.” 

It was claimed that the court erred in sustaining the demurrer 
and rendering the judgment. 


Sleepn ¥, Jones & Kendall, for appellant. 
Battl & Maxcy, for appellee. 


Warts, J. Com. Arr.— There is no allegation in the petition that 
the agreement between Horm and Mrs. Shamblin was not in writ- 
ing, and it was not necessary to allege that it was in writing; the 
exception to the petition, on the ground that the agreement therein 
set up was in violation of the statute of frauds, is not well taken. 

It is claimed by appellee that the agreement asserted by the peti- 
tion is such as will not be enforced, because it is against public 
policy; and upon that ground the court correctly sustained the de- 
murrer to the petition and dismissed the suit. The object and 
purpose of the pre-emption laws are to secure the settlement, im- 
provement and cultivation of the public domain. It is true that no 
one who has a homestead is permitted to acquire land in this way. 
Gambrell v. Steele, decided at the last Tyler term. 

As a prerequisite to obtaining a patent under the pre-emption 
laws, the party must occupy and improve the land for three years. 
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But it does not appear to us that public policy would preclude a party 
who desired to obtain a homestead under these laws from making con- 
tracts with respect to a portion of the land, so as to enable such 
party to comply with the requisites of the law in settling upon and 
improving the land. According to the case made by appellant, Mrs. 
Shamblin was unable to comply with the requisites of the law in 
settling upon the land and having the same surveyed, and the field 
notes returned to the general land office. To enable her to do so, 
plaintiff furnished the material and constructed a house upon the 
land, enclosed the same with a proper fence, and broke some ten 
acres of land, and also paid the surveyor’s fees, upon an agreement 
with Mrs. Shamblin that for and in consideration of all these things 
she would convey to him eighty acres of the land, so soon as she 
obtained title thereto from the state, and that Gambrell purchased 
with full knowledge of this agreement. It was never intended 
that a party obtaining land as a pre-emptor should not be able to 
convey it at will; on the contrary, the law even provides that it 
may be transferred before the right has been perfected. We per- 
ceive no reason why such a contract as that set up in the petition 
should be considered as violative of public age it does not pro- 
pose or require that any of the requisites of the pre-emption law 
shall be dispensed with; no fraud is by reason thereof to be per- 
petrated upon the state; but the contract does contemplate the 
actual occupancy, improvement and cultivation of the land by Mrs. 
Shamblin. 

We are of the opinion that the court erred in sustaining the ex- 
ceptions to the petition and dismissing the suit, for which the judg- 
ment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 9, 1882.] 





Thomas Dwyer v. Joun W. Hackworrn. 
(Case No. 4633.) 

1. Cit1Es AND Towns.— The city council of Brenham, acting under a general law, 
assume «d control of the public schools within its limits by resolution adopted April 
, 1875; having thus assumed controi, the city had authority to submit to a vote 
of ‘the property tax-payers of the city, the question whether or not there should be 
raised by taxation such an amount, in addition to the amount received from the 
state, as would be necessary to conduct the public free schools of the city for ten 

months in the year; such amount not to exeeed one-half of one per cent. 
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2. Action — Same.— Such an election having b2en held, the returns canvassed by the 
city council, and the result declared that the tax had been carried by the requisite 
two-thirds vote, in the absence of a proper proceeding to contest the election, 
or to revise the determination of the result thereof, it was not competent to have 
such result inquired into and the declaration of the result revised, on the suit of a 
tax-payer, seeking to enjoin the collection of the tax. 

3. Taxatrton.— The city of Brenham had authority, by virtue of statutory provisions 
and a vote of its property tax-payers, to levy a tax not to exceed one-half of one per 
cent. to support its public free schools for ten months in the year; and although the 
amount levied and raised for that purpose proved to be greater than was required, 
the discretion of the city council in fixing the amount will not be revised. 

4. Scnoon nouses — Same.— After the city of Brenham assumed control, in pursuance 
of law, of its public free schools, its public school houses became public buildings 
in contemplation of law, and the city could impose a tax of one-fourth of one per 
cent. for their erection. 

5. Ciry Bponps — Partries.— The validity of a city tax, legally levied, to pay interest 
on city bonds, which wére issued under power conferred by charter, cannot be 
affected by the fact that the money borrowed on the bonds was misappropriated; 
nor can the collection of a tax to pay bonds be enjoined, on the ground that the 
bouds are invalid, unless the bondholders be made parties. 

6. Orprnance — Taxatrion.— The ordinances of the city of Brenham, creating a board 
of assessment to examine and revise the lists of property, after the same had been 
duly rendered and accepted, and entered as satisfactory by the assessor and col- 
lector, were without authority and illegal. 

. Same.— Under the city charter of Brenham, when the property owner once inven- 
tories and values his property, and the valuation is agreed to by the assessor, it 
cannot afterwards be disturbed; the action of a tribunal created by the city, and 
known as the committee on assessments, which sought after such valuation and 
agreement to change the assessment, was illegal and void. 


-1 


Arrest from Washington. Tried below before the Hon. L. B. 
McFarlane. 

Injunction suit, instituted on the 28th day of March, 1851, in the 
district court of Washington county, by Thomas Dwyer, against 
the appellee, John W. Hackworth, assessor and collector of taxes 
of the city of Brenham, to enjoin the collection of certain ad 
valorem taxes levied by the city council of that city, and assessed 
against the plaintiff. The taxes were as follows: 


Ist. One-half of one per cent. for the support of the public free schools of 


St A tche aren cabninc spe sane ardewinaennie bee els xauel .--- $370 60 
2d. One-fourth of one per cent. to erect a public free school house in said 

I GbeAecaaeauece ciieraes arte eais tae Mpte caai kaka eet Sit aise sow 160 30 
od. One-eighth of one per cert. to pay interest and provide a sinking fund on 

SE Oe SNE ONE 050. cr csesersessceree Mtb ebteb kines kitbs 92 65 


4th. So much of the tax of one-eighth of one per cent. for general purposes 
as was assessed and computed on the ‘increased valuation of the plaint- 
iff’'s property made by the committee on assessments,— said increase 
ics wand wae knesieee« biainda suk CS ecci ld icles: i eth doves ei cactoe 36 90 
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It was claimed that the taxes and increase of valuation were ille- 
gal. The plaintiff did not deny the legality of the remainder of 
the taxes assessed against him 





$55.75,— being one-eighth of one 
per cent., for general purposes, on the original valuation of the 
plaintiff's property, as rendered by him and accepted and agreed to 
by the defendant, $44,600, but he prayed for an injunction restrain- 
ing the sale of certain goods of the plaintiff, which had been levied 
on and advertised for sale by the defendant for the whole amount 
of the said taxes assessed against the plaintiff, to wit, $741.20, and 
on the further ground that the levy was wrongfully and oppressively 
made. The injunction was granted. 

On the 16th day of April, 1881, the defendant filed his answer, 
and also a motion to dissolve. The motion was heard May 13,1881, 
and an interlocutory order made dissolving the injunction; the de- 
fendant being required to execute a refunding bond in double the 
amount of taxes restrained. The defendant thereupon gave bond 
and proceeded to enforce the collection of said taxes. 

On final hearing, October 28, 1881, the cause was submitted to 
the court for decision upon an agreed statement of the facts. The 
issues made by the pleadings and proof, which the court was re- 
quested to decide, were also agreed on; upon the decision of which, 
such judgment should be rendered as the nature of the case should 
require. Judgment was rendered in favor of the defendant upon 
all of the issues, sustaining the legality of all of the taxes, the in- 
crease of valuation, and the levy upon the property of the plaintiff, 
dissolving the injunction, and dismissing the suit at plaintiff's costs. 

The agreed statement of facts is quite voluminous, and, in view 
of the opinion, need not be given. The agreed issues are sufficiently 
indicated by the opinion. 


Breedlove ce Ewing, for appellant. 

I. The act of April 24, 1874, entitled “ An act to provide for the 
amendment of town and city charters,” was an attempt by the leg- 
islature to delegate the law-making power vested in it by the consti- 
tution of the state, and was therefore unconstitutional; and the 
amendment of the city charter, adopted by the city council, and 
submitted to and ratified and adopted by the votes of a majority of 
the qualified electors of said city, at an election held for that pur- 
pose, under the provisions of said act, is null and void. Gen. Laws 
IST4, 140, 141; Const. 1869, art. II, see. 1; art. LIT, sees. 3, 24; art. 
IV, sec. 25; amendment to art. XIT, see. 40 of Const. of 1869; Gen. 
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Laws 1874, 234, 235; Const. 1876, art. I], sec. 1; art. IL!, sees. 1, 
29, 30, 32, 33, 37 39, 56, 57; art. VII, sec. 1; — » Swisher, 17 
Tex., 441; Willis v. Owen, 483 Tex., 69; San Antonio +. Jones, 28 
Tex., 31; Cooley’s Const. Lim. [*116, 117], 141, 142, and authorities 
cited ; Sedew ick on Stat. and Const. Law, 164; Ze parte Wall, 48 
Cal., 279; State v. Weir, 33 Iowa, 134; Brewer Brick Co. +. Inhab- 
itants of Brewer, 62 Me., 62; Lamont v. Lidwel!, 62 Mo., 188; 

Jarto v. Himrod, 8 N. Y., 483; Rice vw. Foster, 4 Harr., 479. 

Jl. Brenham is a city of less than ten thousand inhabitants, and 
by the provisions of the constitution, taxation is limited to *one- 
half of the state tax, except for the payment of debts already in- 
curred, and for the erection of public buildings not to exceed fifty 
cents on the one hundred dollars in any one year;” and the tax to 
defray the current expenses of the local government of said’ city 
* shall never exceed, for any one vear, one-fourth of one per cent.” 
Taxation beyond these limits, and for other purposes than those 
mentioned, being expressly prohibited, the action of the city council, 
in ordering an election to determine whether a tax should be levied 
for the support of said schools, in declaring the result of said elee- 
tion, and in levying said tax of one-half of one per cent., cannot be 
sustained under articles 3785-3787 of the Revised Statutes, the 
same being in direct violation of the provisions of the constitution of 
the state; and the said action of the city council is therefore null 
and void. 

III. The question submitted at the election of July 27, 1ss0, was 
“whether or not there shall be raised by taxation such an amount, 
in addition to the school fund received from the state, as may be 
necessary to conduct the public free schools for ten months in the 
year, not to exceed one-half of one per cent,” and the city council 
could not legally levy a greater tax than reasonably appeared to be 
necessary for that purpose; and it appearing that the tax of one-half 
of one per cent. was not only greatly in excess of what appeared to be 
needed, but sufficed to raise more than double the sam required for 
the scholastic year beginning September 1, 1880, or for any previous 
year, said tax was excessive and void. Cooley on Taxation, 206, 297; 

3urroughs on Taxation, 376. 

IV. The constitution requires that “taxation shall be equal and 
uniform,” and the fund for the support of public schools being in- 
cluded in the tax levied for general purposes, no extra or additional 
tax for that object can be legally levied by counties, cities or towns; 
and the school tax on city property should not exceed that 
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paid by tax-payers in the country. The state tax of 1550 was 
one-half of one per cent, one-fourth of which was set apart for the 





Support of schools.............. Miescdtuwesewnteadebanes 1, per cent. 
City school tax......... Oe Pe eT re ee rere ye ere 15 per cent. 
City school house tax..........ce..s005 [ik corn neras hoe ew ly per cent. 

eee (dibeshaddoe doe Perr Terr CTS © 2 * 


required of the plaintiff as a citizen of Bre a am, While the owner 
of property in the country paid but one-eighth per cent. for the 
same purposes. Const., art. III, secs. 48, 56; art. VIII, sees. 1, 4, 9. 

V. The court erred in deciding that the correctness of the action 
of the city council, in canvassing the returns, and announcing the re- 
sult of the election held on the 27th of July, 1880, cannot be inquired 
into in this suit, and that the action ef said council is conclusive. 
Const., art. XI, sec. 10; Blessing v. Galveston, 42 Tex., 641; High 
on Injunctions, § 354; Cooley, Const. Lim., |*623| 756, and note; 
Dillon on Mun. Corp., $$ 189-142; Supervisors +. Wi ebster, 53 IIL, 141. 

Vi. The charter of the city of Brenham contains no provision for 
taxation for the erection of school houses, and the amendment to 
the charter, enacted by the city council and adopted by a vote of the 
people, in 1875, is a nullity, and affords no justification for the levy 
of the tax of one-fourth of one per cent. Const., art. VIII, sec. 9; 
art. XI, sec. 2; R.S., arts. 3771-3780; Pye v. Peterson, 45 Tex., 312; 
Williams v. Davidson, 43 Tex., 34; 2 Dillon on Mun. C orp. $ 605; 
Cooley on Taxation, 209; Burroughs on Taxation, 370-375; Spe- 
cial Laws 1873, 24, 25; Gen. Laws 1879, 44: Rhine ». McKinaay, 
53 Tex., 361; Burroughs on penny 236-235, 245, — Dillon on 
Mun. Corp., sees. 55, 250, 251, ; First Nat. Bank v. Cook, 77 IL, 
622; Brown ¢. Harris, 52 Mo., 206: Sioux City, ete. R. R. v. W ash- 
ington Co., 3 Neb., 30; Nat. Bank v. City of Elmira, 53 N. Y., 49; 
Jewell v. Van Steenburgh, 58 N. Y., 86. 


ve 


Sayle s & Bassett, Seth Shepard and (. (. Garrett, for appellee. 

. . . VIL The city conncil had the right under its charter to 
regulate the manner and mode of making out tax lists or inventories, 
and the appraisement of property therein, and to create a commit- 
tee on assessments; and the acts of said committee in raising said 
assessment were legal and binding. Charter of Brenham, title 
“Taxation,” art. 4, sec. 1; Special Laws 1873, p. 22; id., title ** Collee- 
tion of Taxes,” art. 2, sec. 1, p. 24; id., art. 1,sec. 1, p. 24; id., art. 
4, sec. 1, p. 25; Charter, Special Laws 1873, p. 20, see. 45; General 
Laws 1879, p. 44; Davis v. State, 2 Tex. Ct. App., 345: Ee part 
Oliver, 3 Tex. Ct. App., 345; Gabel v. City of Houston, 29 Tex., 335. 
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VII. The plaintiff having failed to appeal to the board of ap- 
praisement from the action of the committee on assessments, he is 
now estopped to inquire into the action of said committee; and said 
action cannot be attacked in this collateral proceeding. Cooley on 
Taxation, 528-9; id., 534, 540; Burroughs on Taxation, p. 238. 


Govt, Curer Justice.— Most of the questions presented in this 
case are settled by the decision in the case of The City of Fort Worth 
v. Davis e¢ al., and our conclusions may be briefly stated as follows: 

Ist. The city council of Brenham, acting under “ An act to author- 
ize the cities of Texas to maintain public schools,’ by resolution 
adopted April 26, 1875, assumed control of the public schools within 
its limits. It has not been found necessary to inquire whether the 
proceeding in September, 1875, to amend the city charter, was valid 
or not. 

2d. The city having thus assumed control of its public schools, the 
council had authority on July 27, 1880, to submit to a vote of the 
property tax-payers of said city, the question whether or not there 
should be raised by taxation such an amount, in addition to the school 
fund received from the state, as may be necessary to conduct the 
public free schools of said city for ten months in the year, not to 
exceed one-half of one per cent. 

3d. Said election having been duly held, the returns canvassed by 
the city council, and the result declared to be that said tax had been 
carried by the requisite two-thirds vote, and no proceeding having 
been instituted to contest said election, or to have the determina- 
tion of the result thereof revised, it was not competent to have said 
result inquired into or said determination revised in this suit. 

4th. The city council, by virtue of this vote of the tax-payers, and 
of the statutory provisions to that effect, had authority to levy a tax 
not to exceed one-half of one per cent. for the support of public 
schools for ten months out of the year, and although the amount 
levied and raised proves to be greater than was required for that 
purpose, the discretion of the council in fixing the amount will not 
be revised. 

5th. The city having assumed control of its public schools, public 
school houses within the city became public buildings within the 
meaning of the law, and a tax of one-fourth of one per cent. for 
the erection of such school houses was valid. 

6th. It appears from the agreed statement of facts and the ordi- 
nance set out therein, that the city of Brenham, under its charter, 
had authority to borrow money for general purposes, and did so 
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borrow, by selling its bonds, to the amount of $15,000. The validity 
of a tax levied to pay the interest on said bonds is not affected by 
the subsequent appropriation of the money borrowed to an alleged 
unauthorized purpose. Nor is it competent to enjoin the collection 
of said tax, on the ground of the invalidity of the bonds, without 
making the holders of those bonds parties to the suit. Board 
Texas & Pac. Ty, 46 Tex., 316. So far as it appears from the 
agreed statement, the tax of one-eighth of one per cent. to pay in- 
terest and raise a sinking fund for the payment of said bonds was 
valid. 

ith. The ordinances of said city creating a board of assessment 
to examine and revise the lists of property, after the same had been 
duly rendered to and accepted and entered as satisfactory by the 
assessor and collector, were without authority and illegal. 

The charter creates the office of assessor and collector, makes it 
the duty of all property owners within the corporation to render to 
said assessor a complete inventory of their property subject to 
taxation, and plainly indicates that the value of the property inven- 
toried is to be fixed by the property owner and the assessor. Spe- 
cial Laws of 1873, p. 3, I; art. X, sec. 1, p. 12; p. 24, art. ITI, 
sec. 1; p. 25, art. LV, sec. 1. See, also, City Ordinance 506. * When- 
ever the nasty rendering etre for assessment and the assessor 
‘annot agree on the valuation of such property,” the valuation is 
referred to a board of appraisement, appointed by the council, and 
composed of three commissioners, who are to be persons not con- 
nected with the city government, qualified voters, and the owners 
of real estate in the city to the value of $3,000. Special Laws of 
1873, p. 25. The charter makes the action of this board in apprais- 
ing property final, but secures to the property owner the right of 
being heard before said board. In pursuance of this plainly marked 
out system, ordinance 306 of the city required the person rendering 
an inventory to “ affix to each item of property his valuation thereof, 
and if the same is satisfactory to the assessor and collector, he shall 
so render the inventory and enter said valuation upon the assess- 
ment roll; but if said valuation is not satisfactory, he shall value 
the property and set his valuation in a column opposite the other, 
and refer both to the board of appraisement, who shall make a val- 
uation thereof.” In June, 1879, however, an intermediate tribunal, 
stvled the “committee on assessments,” was organized under an 
ordinance of the council, whose duty it was made, after published 
notice of their time of meeting, to revise the list of the property 
of each person, “and to fix the fair market value of the property on 
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the list.” The ordinance provides that the assessor shall enter on 
his rolls the valuation of property by this committee, and thereafter 
gives the property owner dissatisfied with this valuation a right of 
appeal to the board of appraisement. Appellant Dwyer inventoried 
and appraised his property in due form at 844,600, and that valua- 
tion was agreed to and received by the assessor. Afterwards the com- 
mittee of assessments, composed of two of the city council, without 
the actual knowledge of Dwyer, increased the valuation of his prop- 
erty to the aggregate suyn of 74,120. 

It is claimed that the power of the council was sufficient to the 
creation of this committee, and reference is made to several sections 
of the charter, viz.: One empowering the council * to provide by 
ordinance for the assessing and collecting of the taxes aforesaid,” ete. 
Special Laws of 1873, pp. 22-8. Another authorizing them to“ make 
all such rules and regulations, and ordain and_ pass all ordinances 
as they may deem necessary to the levying, imposing, assessing and 
collecting of any of the taxes herein provided.” Laws of 1873, 
p- 24. Another authorizing them “to regulate the manner and 
mode of making out tax lists or inventories, and the appraisement 
of property therein,” etc.; ‘to fix the duties and define the powers 
of the assessor and collector, and adopt such measures as they may 
deem advisable to secure the assessment of all property within the 
limits of said city and collect the tax thereupon.” These powers 
must be construed so as to be consistent with the system of assess- 
ment and appraisement marked out in the charter. The obvious 
design of the charter is that where the owner inventories and 
values his property, and that valuation is agreed to by the assessor, 
it shall not afterwards be disturbed. The creation of a committee 
to revise the valuation thus agreed to is wholly irreconcilable with 
the positive directions of the charter, conferring the power of re- 
vision on the board of appraisement, and upon them only, in case 
the party rendering the property and the assessor cannot agree on 
the valuation. Even the board of appraisement would have no 
jurisdiction to raise the valuation, except in case of disagreement. 
Like the board of equalization acting under the laws in force in 1876, 
the board of appraisement had no general authority to change 
valuations. I. & G. N. R. R. Co. v. Smith, 54 Tex., 1-12. See 
opinion of attorney general and circular from comptroller’s office, 
copied in the opinion of the court in that case. See, also, Bur- 
roughs on Taxation, p. 374, citing Placerville ». Wilcox, 35 Cal., 21. 

Our opinion is that the action of the committee of assessments 
was illegal and void. Tho proper valuation of appellant’s property 
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was that affixed by him and accepted and agreed to by the assessor. 
The increased valuation of his property by the committee of assess- 
ments, amounting to $29,520, and the taxes assessed and collected of 
him on that sum, were illegal. The judgment will be reversed, and, 
in accordance with the agreement of the parties, judgment will be 
here rendered in favor of the plaintiff Dwyer and against defendant 
Hackworth and his sureties on his refunding bond for the amount 
of taxes so wrongfully assessed and collected, with interest from 
July 9, 1881, at eight per cent. per annum, and for all costs of suit 
in this court and in the district court. 
LEVERSED AND RENDERED. 
[Opinion delivered June 9, 1582.] 





C. Freeman v. Potty Brenpace. 
(Case No. 3288.) 

1, Varntanck —Evipence.— A defendant in trespass to try title claimed, under a 
sheritf’s sale, land described in the petition as lying and situated in the county 
of Dallas, state of Texas, known and designated as the northeast quarter of sec- 
tion 17, in township No. 3, south of the first base line, and range 1, east of the 
first meridian, located by virtue of Peters’ colony certificate No. 275. He offered 
in evidence, in addition to the judgment and original execution, a writ of renditioni 
exponas and sheriff's return, to show levy and sale, in both of which the land was 
described as in the petition, except that ‘section seven “ appeared instead of 
**section seventeen.”’ The evidence was excluded. Held, 

(1) It was error to treat the question thus presented as one of variance. 

(2) It was a question of fact for the jury, considering the whole description, 
whether the return and renditioni eaponas described the land sued for, and the 
evidence should have been admitied. 


Arrrat from Dallas. Tried below before Wm. E. Hughes, 
special judge. 

Suit in trespass to try title, brought by Polly Brundage and 
others against C. Freeman, for the recovery of a tract of land which 
was described in the petition as follows, viz.: ‘ Lying and situated 
in the county of Dallas, state of Texas, known and designated as 
the northeast quarter of section No. 17, in township No. 3, south 
of the first base line, and range 1, east of the first meridian, located 
by virtue of Peters’ colony certificate number 275,” issued to Sarah 
Ream May 21, 1850, and patented to her June, 1854. The defend- 
ant claimed title by his answer to that effect, through a sheriff's 
sale, made to satisfy a judgment upon execution levied upon said 
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land in the year 1868, during the life-time of Daniel Brundage, de- 
ceased, husband of the plaintiff Polly Brundage. 

Upon the trial it was admitted that the defendants and the plaint- 
iff derived their titles respectively from a common source, namely, 
Rebecca Jane Ream, the grantor, to Daniel Brundage. 

The plaintiffs introduced in evidence the deed from Rebecca Jane 
Ream to Daniel Brundage, and also oral evidence to prove the 
equitable interest of certain of the plaintiffs in the land by reason 
of the payment of a portion of the purchase money due on said 
purchase, made by Daniel Brundage. 

The defendant offered in evidence the judgment and execution 
under which he alleged the sheriff's sale had been made, and by 
which he claimed, both of which were read to the jury as evidence. 
He offered also in evidence the sheriff’s return upon the execution, and 
a writ of vendition? exponas, to show the levy and sale of the land 
in controversy, to which the plaintiffs objected, because the descrip- 
tion which was given in both said documents of the land levied on 
and sold varied from the description contained in the petition, of the 
land described by it. The variance relied on to exclude the evidence 
consisted in this difference only: that in the description of the land 
contained in the return of the sheriff and in the vend /tion? exponas, 
the land was referred to as section “ seven,” whereas in the petition 
the land is described as section “ seventeen.” The description of the 
land otherwise was the same as that given by the petition. 

The court instructed the jury as follows: “If you find, fromthe 
testimony, that the land in controversy is the property of the plaint- 
iffs, you will so say in your verdict; otherwise you will find for the 
defendant.” 

Verdict and judgment for the plaintiffs. The defendant appealed 
to the supreme court, and assigned several grounds of error, amongst 
which was that the court erred in excluding the return on the 
execution and the venditiont exponas. 


LR. S. Guy and J. HH. Carleton, for appellant. 
John J. Good, for appellee. 


Watker, P. J. Com. Arp.— The exclusion by the court of the evi- 
dence offered by the defendant reached the vital elements of the 
title which he set up in his defense to the land in controversy, and 
under the ruling of the court upon the admissibility of the sheriff's 
return and the venditioné exponas, it appears from the statement of 
facts that the defendant did not offer in evidence the sheriff's deed 
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to him which was made-under the levy and sale, for the reason that 
the same objection existed to the deed as had been urged against 
the evidence which had been excluded. 

It was evidently an erroneous conception of the subject to treat 
the admissibility of the evidence offered by the defendant as pre- 
senting a question of variance, as technically understood, between 
the a/legat# and probata. It was competent for the defendant to 
establish by any suitable and legal evidence that the land in contro- 
versy was in truth and in fact the same land as that which he had 
bought at sheriff's sale under the judgment and execution which he 
had adduced in evidence. He might show, by evidence tending to 
establish that end, that it was in fact the same land, notwithstand- 
ing the existence of discrepancies contained in the media through 
which his title may have been assured to him. 

There did in fact exist a contradiction in respect to one portion of 
the description of the lands described respectively in the titles relied 
on by the plaintiffs and by the defendant; and it was a question of 
fact to be determined by the jury, whether or not they both de- 
scribed in truth the identical same tract of land. 

The variance which was pointed out in the objections to the evi- 
dence applies to the sufficiency and weight of the evidence rather 
than to its admissibility. 

We are of opinion that the court erred in excluding the defend- 
ant’s evidence, and that the judgment ought to be reversed and the 
vause remanded. See Smith v. Chatham, 14 Tex., 327; Rains v. 
MeMills, id., 616. We do not think that the merits of this appeal 
require the consideration of the other grounds assigned as error. 


REVERSED AND REMANDED. 
[Opinion delivered June 9, 1882.] 





D. B. Griessy v. Mary A. May. 
(Case No. 4575.) 

1. Practice — Depostrrons.— An objection to the reading of dep sitions unless 
the party offering them should first show that the adversary had been served with 
notice of the filing of the interrogatories on which they were taken, is an objection 
pertaining to the manner and form of taking them. Such an objection, after the 
depositions have been filed one entire day before the day on which the trial com- 
mences, must be made in writing and notice thereof given to the opposing counsel 
before the trial. R.S., art. 2255. 

2. Same — SurpRISE — CONTINUANCE.— See statement and opinion for case in which 
it was held error not to have continued the cause on account of surprise after sus- 
taining an objection to the reading of depositions. 
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Arrrar from Dallas. Tried below before A. J. Lathrop, special 
judge. 

Suit in trespass to try title and for partition, brought by the ap- 
pellants, D. B. Grigsby, C. C. Swindle and his wife, Maria Louisa 
Swindle, against the appellee Mary A. May, and a number of other 
persons. 

On the trial of the cause certain depositions offered by plaintiffs 
were excluded, and thereupon plaintiffs moved for a continuance, 
which was refused, and the cause having been submitted to a jury, 
a verdict was rendered for defendant and judgment thereon rendered 
in her favor. 

When the depositions excluded were offered by plaintiffs, defend- 
ant objected to the reading of them unless plaintiffs should first show 
that defendant had been served with notice of the filing of inter- 
rogatories. 

The court sustained this objection and required plaintiffs to make 
proof of suck notice. 

The plaintiffs being unable to make such proof, the * defendant 
thereupon made a verbal motion to exclude said depositions because 
of the failure on the part of plaintiffs to make said proof of said 
notice ;” and the court * excluded the said depositions because plaint- 
iffs had failed to make said proof of the service upon defendant of 
such notice of filing the interrogatories and of intention to take the 
deposition.” 

After the court had excluded the depositions of D. H. Edens and 
Lucinda Madden, because plaintiffs had failed to show service on 
defendant of notice of filing, etc., plaintiffs moved the court to per- 
mit them to withdraw their announcement of ready for trial and 
to continue the cause. This application for a continuance was 
overruled “ because the court held that the allegations contained in 
said application showed no sufficient ground for granting a con- 
tinuance.” 

The application for a continuance was as follows: 

“DPD. B. Gricspy Er At. 
No. 2262. Vs. } 
“W. I. Bowrrs er at. 

“ Now come the plaintiffs in the above entitled cause, and move the 
court to permit them to withdraw theirannouncement of ready, and 
to grant them a continuance of this cause as to the defendant M. A. 
May, because the court has, upon the verbal motion of defendant, 
excluded the depositions of Lucinda Madden and D. Il. Edens, for 
the reason that plaintiffs are unable to make proof of service upon 
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said defendant of notice of filing interrogatories upon which said 
depositions were taken; plaintiffs aver that they cannot go to trial 
Without the said depositions; that plaintiffs claim the land in con- 
troversy herein as the heirs of their mother, Louisa Edens, formerly 
Louisa Grigsby; that in order to establish their title to said land, it 
is necessary for them to show that said land was a part of the com- 
munity estate of their said mother and her former husband, John 
Grigsby, and also to show that they are the children of their said 
mother, and the number of children that their said mother had; that 
by said depositions they have fully proved how many children their 
said mother had; that they are the children of said Louisa Edens, 
formerly Grigsby; that she is dead, and that the land in controversy 
was a part of the community estate of their said mother; that they 
know of no other witnesses by whom they can prove these facts; 
that they caused these said depositions to be taken for the purpose 
of proving these facts; that after filing the interrogatories upon 
which said depositions were taken, and long before the issuance of 
the commission to take said depositions, plaintiffs lad a precept 
regularly prepared and issued by the clerk of this court and directed 
to the sheriff or any constable of Dallas county, commanding him 
to notify the said defendant, who is, and was then, a resident of 
Dallas county, Texas, that said interrogatories had been filed and 
that said depositions would be taken; that immediately upon its 
issuance said precept was placed in the hands of some proper officer 
to be by him served, but what officer plaintiffs do not now remember ; 
that plaintiffs had made diligent search for said precept, but the 
same cannot now be found; that plaintiffs do not know of any one 
by whom they can prove the fact of the service of said precept; that 
no motion has ever been filed by said defendant to suppress said depo- 
sitions for want of such notice, although said depositions have been 
on file among the papers of this cause since the Ist di iy of November, 
A. D.1879; that plaintiffs had no notice before the commencement of 
this trial that defendant would object to said depositions on account 
of a want of such notice, and plaintiffs have been surprised by the 
ruling of the court in requiring plaintiffs to make proof of such no- 
tice, and in sustaining the verbal motion of defendant to exclude 
said depositions for want of said proof of said notice. Plaintiffs 
aver that the said Lucinda Madden and D. H. Edens are now, and 
have been since the institution of this suit, residents of Houston 
county, Texas, and are not now in Dallas county; that plaintiffs will 
have the testimony of said witnesses by the next term of this court, 
that this application for a continuance is not made for delay, but 
Vou. LVILT—17 
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that justice may be done. This application is made and sworn to 
by Jeff. Word, Jr., and Richard Morgan, attorneys for plaintiffs, be- 
cause the said plaintiffs are not present. They do not reside in 
Dallas county, and are not now in Dallas county. 
“ Jerr. Worn, JR. 
“Ricuarp Morean. 
“ Sworn to and subscribed before me. 
“TL. W. Jones, Clerk, 
“ Dist. Court, Dallas Co.” 


Richard Morgan and Jeff. Word, Jr., for appellants. 
Stemmons & Field, for appellee. 


Bonner, Assoctate Justice.— We are of opinion that the objec- 
tion to the depositions of D. H. Edens and Lucinda Madden was 
one which pertained to the form and manner of taking; and as the 
depositions had been on file for more than one entire day, and as the 
objection was not made in writing, it should have been overruled 
under the’ provisions of our statute. KR. 8., art. 2235; Pasch. Dig., 
art. 3742; Kottwitz v. Bagby, 16 Tex., 659; Garner v. Cutler, 28 
Tex., 182. 

There was error in the action of the court in sustaining an oral 
objection to the depositions, for which the judgment must be reversed. 

The court also erred in overruling the motion of plaintiffs to with- 
draw the announcement of readiness for trial, and continue the case, 
based upon the erroneous ruling above stated. The depositions had 
been on file for over two vears, and no objection was made to the 
same until offered in evidence on the trial. Under the circumstances, 
the plaintiffs could well claim that they had been taken by surprise, 
and as the affidavit for continuance showed the materiality of the 
evidence, and was otherwise sufficient, the motion should have been 
sustained. For these errors, the judgment below is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered June 13, 1882.] 
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Wirtram Carvutrnu v. D. B. Griassy er AL. 
(Case No. 4554.) 


1. Practice.— A party will not be sustained when he complains that the judge, in 
his charge to the jury, assumed as true the existence of a state of facts not contra- 
dicted by evidence, and which was sustained by testimony introduced by himself. 

2. GRANT — COMMUNITY PROPERTY.— Land granted by the republic to one because 
of his being a married man, was the community property of his wife and of him- 
self, though the grant bore date after her death; one-half interest therein de- 
scended to her heirs, subject to the payment of community debts. 

>. Novice — INNOCENT PURCHASER.— A party is charged with notice of every fact 
recited in the chain of title through which his right to land is claimed. 

{. CONCLUSIVENESS OF JUDGMENT.— A party is concluded by a judgment in the right 
only in which he sues or is sued. 

5. Partition —JUDGMENT.— An administration was begun upon the estate of the 
husband before the wife’s death. There was no necessity for sale, and no sale 
made to pay community debts. After the death of the wife a partition was made 
of the estate of the deceased husband, on an application which recited that the 
minor heir of the deceased wife was entitled to an interest, and who was not rep- 
resented by a legally appointed guardian. In the final partition, this heir’s in- 
terest in community lands inherited from the mother was ignored, and the 
partition made purported to be that of the deceased husband's estate. Held, 

(1) The heir of the wife was not concluded by the proceedings and judgment of 
the probate court. 

6. Practice — Partres.— An objection based on the want of proper parties comes 
too late when made for the first time in the supreme court. 


Arreat from Dallas. Tried below before A. 8. Lathrop, special 
judge. 

Suit of trespass to try title, and for partition, brought by D. B. 
Grigsby and the appellees, Swindle and his wife, Maria Louisa 
Swindle, against the appellant, William Caruth, and a number of 
other persons. 

On the 22d of October, 1881, plaintiffs filed an amended original 
petition, and on the same day filed their first supplemental petition. 

The plaintiffs, Maria Louisa Swindle and her husband, sought to 
recover an undivided three-eighteenths, and the plaintiff, D. B. 
Grigsby, an undivided two-eighteenths of the James Sylvester six 
hundred and forty acre survey, in Dallas county, and a certain por- 
tion — described by metes and bounds — of the John Grigsby league 
and labor survey in the same county. 

The petition, as to the five-eighteenths sought to be recovered, 
was in the usual form of an action of trespass to try title, and 
alleged that defendants were the owners of the remaining thirteen- 
eighteenths of the said surveys, and asked for partition between 
plaintiffs and defendants. 
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In their amended original petition, plaintiffs further alleged that, 
if any of the defendants claimed to be owners, in severalty, of any 
particular portion of the land, and desired a separate trial as to 
the part so claimed by them, plaintiffs were willing that they be 
granted the severance, provided it could be done without prejudice 
to plaintiffs’ rights, and provided the defendants so desiring a sep- 
arate trial would set out by metes and bounds the particular part so 
claimed by him. Plaintiffs further alleged that in the partition 
sought by them they were willing for the court to set out to them 
the portion to w hich they were entitled out of each of the several 
portions which might be so separately claimed and held by defend- 
ants, provided it could be done without prejudice to plaintiffs’ rights. 

Quite a number of defendants, among them appellant William 
Caruth, were, upon motion, each, by the court, granted a severance, 
and the judgment appealed from was a judgment rendered upon 
the trial had between plaintiffs and defendant William Caruth 
alone. 

The character of plaintiffs’ title was not alleged in bead plead- 
ings, but, as developed by the testimony, was as follows 

John Grigsby and Louisa Grigsby were married in the state “ 
Illinois, and. emigrated to Texas in the vear 1835, and settled i 
Houston county, and lived there until the time of their death. 

The part of Houston county in which they lived is now Anderson 
county, Texas. 

John Grigsby died in 1841. His wife, Louisa, survived him, and 
afterwards married Balis Edens. 

John Grigsby had only two children by his said wife Louisa, viz. : 
a daughter, Emeline, now dead, and the plaintiff, D. B. Grigsby, 
who was born in 1541. 

John Grigsby’s widow, who married Balis Edens, died in 1843. 

The only issue of this marriage was one daughter, Maria Louisa 
Edens, born in 1843, who was the plaintiff Maria Louisa Swindle, 
she having married C. C. Swindle. 

The land claimed by the defendant was one hundred and sixty- 
eight acres of the John Grigsby league and labor survey, which sur- 
vey was the community property of John Grigsby and his wife, 
Louisa Grigsby, having been granted to him by the republic of 
Texas as his headright. 

Louisa Edens (formerly Louisa Grigsby) had only three children, 
viz., Emeline Grigsby and the plaintiffs D. B. Grigsby and Maria 
Louisa Swindle; and upon her death in 1543, her undivided half of 
said league and labor descended to her three children. 
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Plaintiff Maria Louisa Swindle thus inherited, as an heir of her 
mother, one-third of one-half, or three-eighteenths of the whole 
land, and for this she sued. 

The plaintiff D. B. Grigsby also inherited three-eighteenths of 
said land as an heir of his mother, and, in addition to this, he in- 
herited his proportionate part as an heir of his father, John Grigsby. 

In 1848 an attempted partition of the whole of the land among 
the heirs of John Grigsby was had in the course of administration 
upon the estate of John Grigsby, and the whole of the land was di- 
vided equally among nine persons as the children of Grigsby, giving 
to each one two-eighteenths of the same as an heir of John Grigsby, 
and ignoring the rights of the heirs of Louisa Edens (the widow of 
John Grigsby). In this attempted partition, two-eighteenths of the 
land was set apart for plaintiff D. B. Grigsby, but nothing for the 
plaintiff Maria Louisa Swindle. 

At the date of the attempted partition, D. B. Grigsby was about 
seven years old, and Maria Louisa Swindle about five years old. 

After D. B. Grigsby arrived of age, he sold the tract of land 
which had been set apart for him. 

All of the league and labor except that part described in plaint- 
iffs’ petition had been sold by John Grigsby during the life-time of 
himself and wife, and it was only his unsold part which was em- 
braced in the attempted partition. 

The defendant Caruth disclaimed any interest in any of the lands 
described in plaintiffs’ petition, except one hundred and sixty-eight 
acres described by metes and bounds out of the John Grigsby league 
and labor. 

His defense, as pleaded, was: 

1. A general denial. 

2. A plea that plaintiffs ought not to sue after so long a time. 

3. A judgment of the probate court of Anderson county parti- 
tioning the land sued for herein between the heirs of John Grigsby, 
deceased, to which suit and judgment appellants were parties. 

4. That D. B. Grigsby accepted the land allotted to him by the 
said judgment of partition, and sold the same, referring in his deeds 
to the partition as the source of his title to the land conveyed to him. 

5. The statutes of limitation of three, five and ten vears. 

6. Innocent purchaser in good faith. 

Plaintiffs, in their first supplemental petition, alleged, in reply to 
defendants’ plea of statute of limitations, in substance, that they, at 
the time their cause of action accrued, were minors, and that sufti- 
cient time had not elapsed since the removal of their disabilities to 
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bar them. The land claimed by defendant was no part of the land 
which had been set apart to D. B. Grigsby, under the aforesaid at- 
tempted partition, and which had been sold by him. 

The court, in its charge to the jury, instructed them: “ Inthe year 
1841, administration was opened on the estate of John Grigsby, in 
Houston county, Texas, the place of his residence and death, and, 
during said administration the said Louisa Grigsby intermarried with 

salis Edens, and she died, in 1843, leaving three children, two of 

whom are plaintiffs in this suit, viz., Daniel b. Grigsby and Maria 
Louisa Edens, now Maria Louisa Swindle, who were her heirs at law, 
each inheriting one-third of her estate.” 

The proceedings for the partition of the lands in controversy was 
filed by Balis Edens, administrator of the estate of John Grigsby, 
deceased, to the November term, A. D. 1847, of the probate court of 
Tlouston county, November 9, 1847, and alleged that the representa- 
tivesof Louisa Grigsby, deceased, who was the surviving marital part- 
ner of John Grigsby, deceased, were entitled to one-half the estate, 
and the children of said John Grigsby, deceased, nine in number, in- 
cluding D. B. Grigsby, were entitled to the other half; that Louisa 
Grigsby left surviving her, children, Maria Louisa Edens, Emeiine 
Grigsby and Daniel B. Grigsby, who were entitled to the one-half 
of said estate; that he, the said Edens, is the natural guardian of 
Maria Louisa Edens, and legally appointed guardian of said Emeline 
and Daniel B. Grigsby ; alleged that some of the heirs had received 
advancements; praying for partition, ete. 

On application of the heirs of Grigsby, the proceedings pending 
in regard to the administration were transferred to Anderson county. 

At the March term, A. D. 1848, of the probate court of Anderson 
county, at the instance of Balis Edens, administrator of the estate 
of John Grigsby, deceased, and husband of Ruth Ann Edens, for- 
merly Grigsby, a decree was entered, upon a hearing of the facts, ad- 
judging the land to be partitioned between the heirs of John Grigsby, 
deceased, and, after naming the commissioners of partition, directed 
the real estate belonging to the estate of John Grigsby, deceased, 
to wit, all the real estate situate in Dallas county, to be pointed out 
by the administrator or heirs of said decedent. 

At the July term, A. D. 18458, the commissioners of partition sub- 
mitted their report, partitioning all the lands in Dallas county, and 
the report of the commissioners was approved and ordered of record, 
and the lands allotted, etc.,and the administrator was ordered to 
convey the land to the parties as allotted by the commissioners. 

It was agreed, in the proceedings for partition, that Louisa Grigsby 
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was properly chargeable with four hundred and seventy dollars’ 
worth of property. 

The heirs of Louisa Grigsby were represented in the proceedings 
by no legally appointed guardian. 


Stemmons & Fie ld, for appellant. 


Richard Morgan and Jeff. Word, Jr., for appellants. 

Appellants’ counsel filed an able and lengthy argument, relying on 
the following authorities: 

I. As to character and effect of judgment. Merle ». Andrews 
and Lynch v. Baxter, 4 Tex.; Cannon ». Hemphill and Hartwell v. 
Jackson, 7 Tex.; Booth v. Todd, 8 Tex.; Townsend v. Munger, 9 
Tex.; Jones v». Jones and Dancy ». Stricklinge, 15 Tex.; Ellis ». 
Rhone and McFarland v. Hall, 17 Tex.; Soye v. McCallister and Soye 
vw. Maverick, 18 Tex.; Berry v. Love, 22 Tex.; Thompson v. Cragg 
and Millican v. Millican, 24 Tex.; Withers v. Patterson, 27 Tex.; 
Page v. Arnim, 29 Tex.; Wood wv. Davis, 37 Tex.; Simmons ~. 
Blanchard, 46 Tex.; Johnson ». Harrison and Teal wv. Terrell, 42 
Tex.; Guilford v. Love, 49 Tex.; Steele v». Renn, 50 Tex.; Tieman 
v. Robson, 52 Tex.; MeGowen v. Zimpleman, 53 Tex.; Murchison ». 
White, 54 Tex.; Freeman on Judgments; Freeman on Cotenancy 
and Partition; Grice v. Randall, 23 Vt.; Feather v. Strohoecker, 3 
Penn.; Rourig’s Appeal, 8 Watts (Penn.); Snyder's Appeal, 36 Pa. 
St.; Dresher v. Allentown Water Co., 52 Pa. St.; Sumner v. Parker, 
7 Mass.; Shields ». Ashley, 16 Mo. 

II. As to limitation. De Cordova v. Galveston, 4 Tex.; Paschal ¢. 
Perez, 7 Tex.; Bender v. Crawford, 33 Tex.; Bentinck v. Franklin, 
38 Tex.; Wood v. Welder, 42 Tex.; Riddle v. Bickerstaff, 50 Tex. ; 
Lewis v. Davidson, 51 Tex.; French v. Strumberg, 52 Tex.; Me- 
Gregor v. Goldammer, Texas Law Journal, vol. 3, p. 476; Cooley’s 
Constitutional Limitations; Dash v. Van Kleeck, 7 Johns. (N. Y.); 
Brigham v. Bigelow, 12 Metcalf (Mass.). 

III. As to estoppel against D. B. Grigsby- Dunham v. Chatham, 
21 Tex.; Millican v. Millican, 24 Tex.; Burleson v. Burleson and 
Scoby v. Sweatt, 28 Tex.; Page v. Arnim, 29 Tex.; Thomas v. 
Groesbeck, 40 Tex.; Fitzgerald ». Turner, 43 Tex.; Bigelow on 
Estoppel. 


Bonner, Associate Justice.— This case comes before us on tie 
appeal of William Caruth. We have carefully considered such of 
the assigned errors as are believed to be necessary to a proper dispo- 
sition of the case as presented. 
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The first three alleged errors object to so much of the charge of 
the court to the jury in which it is assumed that the plaintiffs Daniel 
B. Grigsby and Maria Louisa Swindle were two of the children of 
Louisa Grigsby, deceased, born after her marriage with John 
Grigsby; that said plaintiffs were the heirs at law of said Louisa 
Grigsby, and as such, each entitled to one-third of her estate; and 
that none of the lands in controversy were needed to pay the com 
munity debts of John and Louisa Grigsby. 

All the above were undisputed facts in the case, and appeared 
from the proceedings of the probate courts of Houston and Ander- 
son counties, introduced by appellant Caruth himself. In such case 
it is not a charge upon the weight of evidence for the court to 
assume the existence of the facts. Hedgepeth v. Robertson, 1s 
Tex., 871. ; 

The fifth assigned error is that the court refused to give certain 
special charges asked by defendant. 

So many of these special charges as are considered necessary to 
be disposed of in this connection are those numbered 1, 2, 6 and 8. 

The first reads: “If the jury believe, from the evidence, that the 
marriage relation existing between John Grigsby and Louisa Grigsby 
was terminated prior to the date of the issuance of the patent to 
said John Grigsby, the presumption is that the land embraced by 
said patent was the separate property of John Grigsby, and this 
being a legal presumption, can only be changed by clear and satis- 
factory proof.” 

The instruction given by the court to the jury in the general 
charge on this point was, we think, under the evidence, the law of 
the case. It was as follows: “If you believe, from the evidence, 
that the grant of said league and labor of land, although said grant 
is dated after the death of said John Grigsby, was made by the re- 
public of Texas for the reason that said Grigsby was a married man, 
and that Louisa Grigsby was his wife, you are instructed that said 
land was the common property of John Grigsby and his wife, Louisa 
Grigsby ; and if the same was undisposed of at the date of the death 
of John Grigsby in 1841, the undivided one-half of said land be- 
longed to the heirs of John Grigsby, and the other half to his 
widow, Louisa Grigsby, subject only to the payment of debts con- 
tracted during the existence of the marriage.” 

The second, sixth and eighth special charges asked and refused 
will be considered together, and are as follows: 

2d. “ And though the jury may believe, from the evidence, that 
the proof adduced upon the trial of this cause is sufficient to rebut 
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the legal presumption arising from the issuance of the patent to 
John Grigsby, then they should find for the defendant, unless they 
further find that when he acquired the property he had notice of 
the facts constituting this the community property of John and 
Louisa Grigsby.” 

6th. “If the jury believe, from the evidence, that the probate 
court of Anderson county, by its judgment, determined that the 
lands embraced in the partition proceedings were the lands of John 
Grigsby, deceased, and that, under the said judgment and the title 
flowing therefrom, the defendant purchased the lands sued for herein, 
and paid the fair value of the said lands, the law would protect him 
in the said purchase of the lands so made.” 

Sth. “If the jury believe, from the evidence, that the defendant 
Caruth purchased the lands in good faith, paid a valuable consider- 
ation therefor, without notice of plaintiffs’ claim thereto, they will 
find for the defendant.” 

Under repeated decisions of this court, the interest of the estate 
of a deceased wife in the community lands is equal to that of the 
husband, though the title may be in his name, subject only to the 
control of himself or his administrator for the payment of commu- 
nity debts; and a purchaser with notice of the interest of the de- 
ceased wife, from the husband or his administrator, when the sale 
is not made for this purpose, takes the title to the husband's interest 
only. Hays v. Wright, 10 Tex., 130; Johnson v. Harrison, 48 Tex., 
257; Yancy v. Batte, id., 46. 

In this case, the chain of title under which defendant Caruth 
claims shows upon its face that the land was community property of 
John Grigsby and his wife, Louisa, the mother of plaintiffs; that it 
was not necessary to sell the same for the payment of debts; and 
that the deed of partition made by the administrator conveyed 
John Grigsby’s interest only. Appellant Caruth was charged with 
a knowledge of these facts patent upon the face of his title, and 
estopped from denying the same. 

The decisive question in the case arises under the fourth assigned 
error, Which relates to the legal effect of the partition proceeding 
had in the probate courts of Houston and Anderson counties. 

It is contended on behalf of appellant Caruth, who claims under 
said partition proceeding, that it was binding on plaintiff Maria 
Louisa Swindle, in the capacity of an heir of her mother’s estate, in 
which right she here sues, for the reason that she was a party 
thereto, and that her remedy, if aggrieved, was by a direct appeal 
from that judgment. 
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On the other hand, it is contended that she was thereby con- 
cluded as an heir of John Grigsby only, and not of her mother, in 
which latter right she was not before the probate court. It is 
further contended that the probate court, as then constituted, did 
not have jurisdiction, in an administration on John Grigsby’s estate, 
to partition that of Louisa Grigsby. 

As unnecessary to this case, we pass by the last question, as to 
the jurisdiction of the probate court, and rest the decision upon the 
question whether it in fact or legal effect made partition of Louisa 
Grigsby’s estate. 

It i is an established general principle that a party is concluded by 
a judgment in the right only in which he sued or is sued. 

In Thompson v. Cragg it was decided that “a decree of the dis- 
trict court against children, ‘as the heirs of their deceased father, 
for specific performance of a bond given by the father for title to 
land, the community property of himself and wife, sold by him in 
1837, after the death of his wife, does not affect the interest which 
the defendants have in the land as heirs of their mother.” 24 Tex., 
582; Grice v. Randall, 23 Vt., 242. 

The administration of John Grigsby’s estate was commenced in 
the probate court of Houston county at the July term, 1841, before 
the death of the wife, Louisa Grigsby, in 1843. It purported to be 
an administration on his estate alone, and did not involve the ad- 
ministration of the community property to the extent even that a 
sale of the same was necessary to pay community debts, as in Soye 
». McCallister, 18 Tex., 99. 

Although there is a recital in the petition for partition of the 
estate of John Grigsby, made to the probate court of Houston 
county on November 9, 1847, that the plaintiff in this suit, then a 
minor of tender years, and who was not represented by any legally 
appointed guardian, was entitled to an interest in the property in 
right of her mother, and the same was asked to be distributed, yet, 
in the final partition made in the probate court of Anderson county 
at the March term thereafter — to which county the administration 
had been removed,— her interest in the property, though much 
larger than many of the other distributees, was entirely ignored, 
and the distribution had among the children of John Grigsby only, 
she not being one of his children or his heir. The property parti- 
tioned purported to be that of John Grigsby’s estate, was pointed out 
by his administrators as such, and who under the order of the court 
made deeds to the several distributees in his capacity as such adminis- 
trator only. ‘The partition in its legal effect seems to have distributed 
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to the children and heirs of John Grigsby, in severalty, his undivided 
interest in the community property, which before* that time had 
been held by them in common. 

Under all the facts and circumstances of the case, we are of opin- 
ion that, neither in fact nor in its legal effect, did the proceedings 
and judgment in the probate courts of Houston and Anderson coun- 
ties partition the estate of Louisa Grigsby, through whom plaintiff 
Maria Louisa Swindle derives title to the land in controversy, and 
that she is not estopped thereby. The seventh and only remaining 
error necessary to be considered is, that “ The court erred in award- 
ing a partition of the lands between ange and defendant, because 
the heirs of Emeline Grigsby, who was a part owner of said land, 
were not before the court, or parties to oa suit.” 

It appears that Emeline Grigsby was dead, and that Robert F. 
Aspley, her heir, was made a party defendant to the suit as origi- 
nally brought, but that, as defendant William Caruth claimed a sev- 
erance, Aspley was not represented as a party on the trial from 
which this appeal was taken. What his pleadings were, if any, does 
not appear from the record. It is affirmatively adjudged, however, 
in the court below, that the land in controversy was owned jointly 
by the plaintiff Maria Louisa Swindle and the defendant William 
Caruth, she owning one-sixth and he the remaining five-sixths, 
and partition ordered on this basis, and commissioners appointed. 
As thus presented by the record, we must presume that the interest 
of Emeline Grigsby had been vested into defendant Caruth, and 
that therefore all the parties in interest were before the court. 

There being no apparent error in the judgment below, the same is 
affirmed. 

AFFIRMED. 

{Opinion delivered May 19, 1882.] 


Ox Morion ror RenEaRING. 


GovLp, Curr Jusrice.— In overruling the application for rehear- 
ing in this case and in No. 4571, it is only desired to add to what is 
said in the original opinion, a brief statement embracing an additional 
reason for refusing to reverse the judgment because of the alleged 
error, in proceeding to decree a partition of the lands sued for, w hen 
the record showed that necessary parties, viz., the heirs of Emeline 
Grigsby, were not before the court. 

The brief of counsel for appellee, in a statement made under the 
assignment of error covering this point, treated Robert F. Aspley as 

the heir ¢f Emeline Grigsby, and that statement not being contested, 
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or at least nothing appearing in the brief of counsel of appellant 
indicating suclr contest, was treated by this court as having been 
acquiesced in, and as correct. From the statement made in the ap- 
plication for rehearing, it now appears that the record does not show 
that Robert I. Aspley is the heir of Emeline Grigsby. But, if it be 
conceded that this fact could avail appellant as fully as if the state- 
ment of counsel for appellee had been contested at the right time, 
and if it be further conceded that in the face of the statements in 
the petition admitting part ownership in Aspley, it could not be pre- 
sumed that the interest of Emeline Grigsby was vested in appellant 
Caruth, still, although this would show that the court erred in pro- 
ceeding to partition the land, we are of opinion that the appellant, 
having failed to object to these proceeding in the court below, can- 
not make the objection for the first time in this court. The rule is 
that an objection for the want of parties comes too late when taken 
for the first time in the appellate court. Shelby v. Burtis, 18 Tex., 
648; Hughes v. Roper, 42 Tex., 116. 

Nowhere in the record, not even in the motion for new trial, does 
it appear that appellant Caruth objected to the partition on the 
ground that there were other part owners not before the court. Had 
the objection been made and overruled, he would have had good 
‘ause to claim that so muck of the decree as ordered partition should 
be reversed. That part of the judgment settling the question of 
title, however, would not have been affected by the error, and would 
have remained undisturbed. But as the objection to the want of 
proper parties was not made below, it cannot now avail appellant, 
even for the purpose of reversing that part of the judgment and 
decree awarding partition. 

It is proper to notice that the title of the case as it appears on the 
docket does not indicate who is the true party appellant. As tried 
below, D. B. Grigsby and Maria Louisa Swindle were plaintiffs, and 
Wm. Caruth was defendant. Grigsby recovered nothing, and Maria 
Louisa Swindle recovered one-sixth of the premises. Caruth ap- 
pealed from the judgment in her favor giving land to her. Caruth 
as appellant, and Maria Louisa Swindle as appellee, are the only par- 
ties to this appeal. The motion for rehearing is overruled. 


Motion OVERRULED. 
(Opinion delivered June 26, 1882.] 
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D. B. Griespy v. Wintram Carvurn. 
(Case No, 4578.) 


1. Estorren tn pats.— One who had received through a decree of the probate court 
partition of the community interest of his father in a league of land, sold a por- 
tion of the tract allotted to him, and afterwards sold the remainder thereof, recit- 
ing in his deed that it was the remainder of lot 5, partitioned to him in the 
division of the league. In that partition the existence of the community interest 
of the mother was not recognized, though the entire league was partitioned. In 
a contest between this heir claiming an interest inherited from the mother, and a 
third party who had purchased and who was not in privity with him, an estoppel 
in pais was pleaded against the heir. Held, 

(1) It not being shown that the recitals in the deed of the heir influenced the pur- 
chase, the true state of the title being equally known to both parties, and no 
fraudulent concealment or representation being shown as an inducement to make 
the purchase, there was no estoppel in pais. 


Apprat from Dallas. Tried below before A. 8. Lathrop, special 
judge. 

The opinion states sufficiently the case. The brief in support of 
the motion for rehearing has not reached the reporter. 


Richard Morgan and Jeff. Word, for appellant. 
Hancock & West and Stemmons & Field, for appellee. 


Bonner, Associate Justice.— This is a branch of the same case 
decided on a previous day of the term — William Caruth v. D. B. 
Grigsby et al., No. 4554, infra, and that case is referred to for 
a full statement of the respective titles and issues relied upon by 
the parties. 

The suit below resulted in a judgment in favor of one of the 
plaintiffs, Maria Louisa Swindle, and against the other plaintiff, 
Daniel B. Grigsby, who is the appellant here — William Caruth, 
the appellant in that case, being the appellee now. 

The court in the charge to the jury, as to both plaintiffs, held 
that the partition proceedings in the probate courts of Houston and 
Anderson counties, in the matter of the estate of John Grigsby, 
deceased, did not operate as an estoppel of record, but as to the 
plaintiff Daniel B. Grigsby he further instructed the jury, that if 
he made a subsequent sale of the land which he received in that 
partition, and referred to it in his deed as his source of title, that 
this would operate against him as an estoppel 7m pais, and would bar 
his right of recovery. This is the question presented for our de- 
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cision on the present appeal, and is made both by objections to the 
general charge as given, and to the refusal of a special charge asked. 

The gener ral charge on this subject was as follows: 

“You are charged that if you believe, from the evidence, that 
Daniel B. Grigsby accepted the portion of land set aside to him by 
the probate court of Anderson county in the attempted partition of 
the league and labor survey originally granted to John Grigsby, and 
afterward conveyed it by deed or deeds, referring to suc he partition 
as his source of title, he will be concluded as respects the property 
embraced in the petition, and you will find for the def ‘endant Will- 
iam Caruth, against the plaintiff Daniel B. Grigsby.’ 

The charge asked by the plaintiff, and refused, was as follows: 

“Tf vou believe, from the evidence, that the portion of the John 
Grigsby league and labor of land allotted to the said D. B. Grigsby 
in the aforesaid partition of John Grigsby’s estate, as evidenced by 
the transcript from Anderson county read in evidence by the 
defendant, was afterwards sold and conveyed by the said D. B. 
Grigsby by deed or deeds, referring to said partition as his source of 
title; and if you further believe, from the evidence, that the said 
D. B. Grigsby, at the time that he sold said land and made said 
deeds as aforesaid, was aware of his rights as an heir of his mother 
in the said league and labor of land; and if you further believe, from 
the evidence, that the defendant Caruth, or any of the parties under 
whom he (Caruth) claims the land now claimed by him in this suit, 
knew of these sales so made by D. B. Grigsby as aforesaid, and was 
induced by the sales so made by D. b. Grigsby as aforesaid to be- 
lieve that the said D. B. Grigsby did not have any interest as an 
heir of his mother in said league and labor of land, and except for 
this belief would not have purchased said land now claimed by said 
Caruth, then you are instructed that the said D. B. Grigsby would 
be estopped from asserting any title to said land as an heir of his 
mother against the said Carath. sut if vou believe, from the evi- 
dence, that the said Caruth and his vendors were not induced to 
make said purchase by their knowledge of the said sales so made 
by D. B. Grigsby as aforesaid, then the said D. B. Grigsby is not 
estopped from asserting any interest he may have as an heir of his 
mother in the iand in controversy in this suit.” 

It will be thus seen that the question upon which the right of 
plaintiff Grigsby was made to depend, was whether or not he had 
sold the land allotted to him in the partition of the estate of John 
Grigsby, deceased, and had referred in his deeds to the partition as 
his source of title. 
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In the judgment of the court below, from which the present appeal 
is taken, as well in that of this court in the former case of William 
Caruth v. D. B. Grigsby e¢ al., the partition in the probate court was 
held to be that of the estate of John Grigsby only, and not of the 
community interest therein of Louisa Grigsby, the mother of the 
appellant, and through whom he claims in this suit. 

Assuming these judgments to be correct in this particular, then 
did said sale by appellant Grigsby operate as an estoppel against 
his right to sue for his interest derived through his mother, Louisa 
Grigsby, to the land in controversy ? 

The doctrine of equitable estoppel, or estoppel 7m pais, has been 
the subject of frequent discussion in this and other courts. We 
shall content ourselves with a simple statement of the result of our 
own decisions, so far as applicable to the facts of the present case. 

In the case of Scoby v. Sweatt, 28 Tex., 730, it was held to be the 
well established doctrine, that the basis upon which such estop- 
pel rests is actual or constructive fraud; and that when predicated 
upon the acts or admissions of the other party, they must be shown 
to have had a direct or immediate influence upon the conduct of the 
one claiming its benefit. 

This decision was cited with approval in the subsequent case of 
Page v. Arnim, 29 Tex., 70. In this latter case, the language of 
Mr. Chief Justice Fields in Boggs v. Murced, 14 Cal., 367, is quoted 
as follows: 

“Tt is undoubtedly true, that a party will, in many instances, be 
concluded by his declarations or conduct which have influenced the 
conduct of another to his injury. The party is said, in such cases, 
to be estopped from denying the truth of his admissions. But to 
the application of this principle, with respect to the title of real 
property, it must appear, first, that the party making the admission, 
by his declaration or conduct, was apprised of the true state of his 
own title; second, that he made the admission with the express in- 
tention to deceive, or with such careless and culpable negligence as 
to amount. to constructive fraud; third, that the other party was not 
only destitute of all knowledge of the true state of the title, but of 
the means of acquiring such knowledge; and further, that he relied 
directly on such admission, and will be injured by allowing its truth 
to be disproved.” 

The doctrine of the above case was approved, with the qualifica- 
tion “that a party may be estopped by acts and declarations which 
were designed to influence another who has acted upon them, al- 
though both parties were ignorant that what is thereby represented 
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is not true; forif one of two innocent parties must suffer, he through 
whose agency the loss occurred should sustain it.” 29 Tex., 72. 

The only authority relied on by counsel for appellee Caruth, to 
support the charge of the court below, is the case of Millican v. Mil- 
lican, 24 Tex., 426. That case, on this question, virtually decides 
that if one who was not a party to a partition accept the portion 
allotted to him, and afterwards conveys it by deed, referring therein 
to the partition as his source of title, he will be concluded as re- 
spects the property embraced in the partition. Mr. Ch. J. Wheeler, 
in the opinion, speaking of the party held to be estopped, says: 

sut if she was not a party to the partition, she accepted the por- 
tion of the estate allotted to her by the judgment of the court, and 
afterwards conveyed it away by deed, referring therein to the de- 
cree of partition as the source of derivation of her title. It would 
seem, therefore, that the widow and those claiming under her, and the 
heirs of the intestate, must be deemed concluded by the partition, 
as respects the property embraced therein.” 24 Tex., 439. 

The above case does not sustain the position relied upon by coun- 
sel for appellee Caruth, to the extent contended for by him in the 
one now before the court, in this: that in the former the estoppel 
applied only to the property actually embraced in the partition, 
when it is sought here to apply it, not solely to the estate of John 
Grigsby, which alone was actually embraced in the partition under 
consideration, but also to that of Louisa Grigsby, which was not so 
embraced and which is the interest here sued for. 

The facts which constitute the alleged estoppel in the present 
case may be thus briefly stated: On February 18, 1860, appellant 
Grigsby sold to Hawpe, Laws and Burford one hundred and fifty 
acres of the land which had been partitioned to him. This deed, as 
descriptive of the land, recites that it begins at the fifth corner of 
lot 3, as partitioned to him, Daniel B. Grigsby. On August 18, 
1866, he sold to Josiah Claypool the remainder of the tract, and, as 
descriptive thereof, recites that it is the remainder of lot No. 3, par- 
titioned in the division of the Grigsby league. 

Appellee Caruth claims title to part of the land embraced within 
the four hundred and ninety-one acres set apart to Elizabeth Meade, 
and not to any portion of that set apart to appellant Grigsby. His 
deeds refer to the partition, and describe the same as having been 
made between the heirs of John Grigsby. There is no privity be- 
tween appellant Grigsby and appellee Caruth; no fraudulent con- 
cealments or fraudulent representations are shown on the part of 
appellant Grigsby as an inducement for appellee Caruth to make 








bo 
~I 
oo 


1882. | Frencu v. GRENET. 





Syllabus. 





his purchase; there was no peculiar knowledge of the title known 
to appellant which the law would not also impute to appellee. On 
the contrary, he is chargeable, as shown upon the face of his title, 
with notice of the existence of the community interest of Louisa 
Grigsby, in right of whom appellant sues. It does not appear that 
appellee Caruth had notice in fact that appellant Grigsby had sold 
the land allotted to him, or that he was in anywise influenced by 
the recitals in his deeds or was thereby induced to make his purchase. 

The facts of the case, as applied to the law of estoppel zu pais, 
did not anthorize the charge of the court upon this subject. 

There was error in the charge given and in the refusal of that 
asked, for which the judgment below is reversed and the cause 
remanded. 

REVERSED AND REMANDED 

[Opinion delivered May 23, 1882.] 


Ox Morton ror REnNEARING. 


Govutp, Cuter Justice.— In overruling the application of appellee 
for a rehearing in this case, we desire to say: 

That the question of the warranty which the law implies in cases 
of partition between ceparceners, or tenants in common, seems to 
us to be made for the first time in this court, and only in the appli 
cation for rehearing. The question of estoppel, as affected by this 
implied warranty, is not regarded as having been properly before 
us, or as having been passed upon by us. Nor has the question of 
estoppel been passed upon otherwise than as presented in the record. 
The motion is overruled. 

OVERRULED. 

[June 26, 1882.] 





James H. Frencu v. Honore Grener. 
(Case No. 4288.) 

1. Jurtspiction.— The United States court, sitting in bankruptcy, had no jurisdic- 
tion to order the sale of land, the individual property of a deceased member of a 
mercantile firm, whose death had occurred, and whose estate was being adminis- 
tered by independent executors under the terms of a will which withdrew it from 
control of the probate court. No title passed to the purchaser at such a sale. 

2. PURCHASER IN GOOD FAITH.— A purchaser at a sale, made under a decree of court 
which had no jurisdiction, may still under some circumstances be a purchaser in 
good faith, and as such entitled under the statute to compensation for improve- 
ments made on land purchased before eviction. See opinion for such a case. 

3. PERMANENT AND VALUABLE IMPROVEMENTS.— The claim of a defendant in pos- 
session under a void judicial sale, for the value of necessary and beneficial repairs. 
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made by him on improved real estate, and which have enhanced the value of the 
property, is based upon a higher equity than if the improvements were merely 
ornamental, or new. See statement and opinion for a case in which such a-claim 
was allowed. 

4. PurcHasER— SubproGation.— A purchaser at a void judicial sale, when the 
money paid by him was applied to the discharge of a valid judgment which consti- 
tuted a lien on the land, is subrogated to the rights of the judgment creditor, and 
entitled to be reimbursed the amount paid, before eviction. 


Error from Bexar. Tried below before the Hon. Geo. H. Noonan. 

Trespass to try title to recover of Honore Grenet, defendant in 
error, and Sam. C. Bennett, a lot of ground in San Antonio, Bexar 
county, and the improvements thereon. 

Grenet answered, alleging that Bennett was only his tenant, and 
had no interest in the property. Ile further pleaded not guilty; 
stale demand, title under the bankrupt assignee of Enoch Jones, 
and of Ulrich & Co., a firm composed of Ulrich and Enoch Jones; 
payment of the purchase money to the assignee, and its appropria- 
tion by him to the payment of debts of Jones, which were a lien 
upon the premises; possession in good faith, and payment of large 
sums for taxes and repairs thereon; two years’ limitation under the 
United States bankrupt law; and want of power in the court below 
to annul the proceedings of the bankrupt court. He further prayed 
to be subrogated to the rights of the creditors of Jones, whose 
debts had been paid with the purchase money, and for judgment 
for the amount paid for purchase money, and the amount spent for 
taxes and repairs, and interest, and that no writ of possession issue 
till suck payment should be made. 

Plaintiff filed supplemental petition, demurring generally to the 
answer, and specially to all except the plea of not guilty; set up 
the coverture and infancy of plaintiffs, denied the existence of any 
partnership between Ulrich and the executors of Jones, and the 
right of the latter to continue the partnership; denied that Grenet 
had expended the amounts claimed by him for repairs, improve- 
ments and taxes, and his right to recover anything on that account. 

It was shown that the bankruptcy proceedings, as pleaded by de- 
fendant, were instituted by creditors of J. Ulrich & Co., who had 
obtained judgments in the circuit court of the United States for 
the western district of Texas against the executors of Enoch Jones, 
deceased, upon which judgments executions had issued and levies 
had been made prior to the institution of the bankruptcy proceed- 
ings. 

The proof showed that the property in controversy belonged to 
Enoch Jones, at his death in 1863, and that plaintiffs were his sole 
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heirs and devisees; that Jones left an independent will with three 
executors, two of whom, Paschal & Newton, qualified; that Jones, 
at the time of his death, was a member of the firm of J. Ulrich & 
Co., the other partner being J. Ulrich; that his will provided that 
the business of the firm should be continued or closed, as the exec- 
utors and Ulrich should deem best; but that it was not so continued 
after his death, except for purposes of liquidation; there was no pro- 
vision in the partnership articles that the partnership might be con- 
tinued after Jones’ death; and Jones, in 1862, published a notice of 
its dissolution, assuming the debts. On November 2, 1867, certain 
creditors of Ulrich & Co. petitioned the United States court at 
Austin to put that firm and the estate of Jones into bankruptey, and 
the attorneys for Paschal & Newton, executors of Jones, accepted 
service of the petition and entered an appearance for them; and on 
November 4, 1567, the firm and Jones were adjudicated bankrupts, 
and Fred. Carleton thereafter appointed assignee, and received an 
assignment under the bankrupt law of all their real and personal 
property. 

The assignee sold, in the course of the bankrupt proceedings, and 
in compliance with the forms of the bankrupt law, all the real estate 
of Jones, and amongst other portions of it, the property in contro- 
versy, Which was bought by Grenet for 816,400, April, 1868. This 
purchase money Grenet paid to Carleton, who applied it, under 
orders of the bankrupt court, to the payment of the debts of J. 
Ulrich & Co., which held a judgment lien on said property, and made 
a deed to Grenet. Grenet went into possession of the property 
April 7, 1868, under that deed, and occupied it from thence continu- 
ally to the commencement of the suit. Grenet paid for repairs on 
the property, made during his occupancy, $2,218.67, and $3,427.50, 
taxes thereon; and plaintiffs paid none since the sale. Grenet re- 
ceived as rents, since taking possession, $120 per month, which was 
the rental value of the property. Plaintiffs sought to recover on the 
ground that the sale to Grenet was void, because the proceedings in 
bankruptcy were, so far as the estate of Enoch Jones was concerned, 
without jurisdiction, and conferred no title. The court gave them 
judgment for the land and $17,280 rent; but rendered judgment for 
Grenet for his purchase money, $16,400, with interest at eight per 
cent. per annum from April 7, 1868, amounting to $15,744, together 
with $2,218.64, paid by him for improvements, and $3,427.80 paid 
for taxes; and setting them off against the rents, gave Grenet judg- 
ment for the balance, $20,501.44, and decreed that no writ of pos- 
session should issue for the property in behalf of plaintiffs till they 
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paid Grenet the amount last above stated, and interest; and allowed 
plaintiffs twelve months in which to pay it, or the title to vest in 
Grenet. y 


Willie & Cleveland, for plaintiffs in error. ’ 

I. When a public sale is void for want of jurisdiction in the court 
ordering it, and, on that ground, the heirs of the party whose prop- 
erty has been sold recover it from the purchaser at such sale, the 
latter will not be reimbursed for the purchase money, although it 
was applied by the officer making said sale to the payment of the 
debts of their ancestor, nor for the monev paid by him for taxes 
and repairs thereon, accruing subsequent to the purchase. Stewart 
v. Kemp, Galveston term, January 25, 1881; Robson v. Osborne, 13 
Tex., 208, 307, 308; Pitts ». Booth, 15 Tex., 453, 454; Rogers »v. 
dracken, 15 Tex., 564, 568; Howard v. North, 5 Tex., 200; Teas v. 
McDonald, 13 Tex., 357; Brown v. Lane, 19 Tex., 203; Andrews 
v. Richardson, 21 Tex., 287; Adams v. Terrell, Tex. Law Jour., vol. 
4, No. 20; Freeman on Judgments, sec. 117: Freeman on Void 
Judicial Sales, secs. 46-51; Richmond v. Marston, 15 Ind., 134; 
Morris v. Hagle, 37 Ill, 150; Hart v. Henderson, 17 Mich., 218. 

II. The bankrupt court acquired no jurisdiction of Enoch Jones’ 
estate, either as to subject matter or person, and all its proceedings 
in said estate, including the order of sale and the sale itself of the 
property in controversy, were void and liable to collateral attack in 
the district courtof Bexar county. Mason». Russell's Heirs, 1 Tex., 
250; Murchison v. White, 4 Tex. Law Jour., No. 9, p. 720: Horan 
v. Wahrenberger, 9 Tex., 316; Marks v. Hill, 46 Tex., 345; Hester 
v. Duprey, 46 Tex., 625; Fisk v. Powell, 9 Tex., 13; Rose v. New- 
man, 26 Tex., 131; Withers v. Patterson, 27 Tex., 491; Duncan v. 
Veal, 49 Tex., 603; Barnett v. Pool, 23 Tex., 517; MeCoy v. Craw- 
ford, 9 Tex., 353; Mosely v. Burrow, 3 Tyler Law Jour, 444; 
Thouvenin v. Rodriguez, 24 Tex., 468; Rh. 8S. U.S., see. 5000; Ln re 
McDonald, 8 Bank. Reg., 247; Zn ve Stevens, 5 id., 112; Lr re Dog- 
gett, 8 id., 433; Thompson v. Whitman, 18 Wall., 457; Knowles ». 
Gaslight Co., 19 Wall. 58; Williamson v. Berry, 8 How., 540; 
Elliott ». Perrisol, 1 Pet., 328, 340; Wilcox v. Jackson, 13 Pet., 511; 
Settlemein v. Sullivan, 7 Otto, 444; Herman on Ex., § 256; Free- 
man on Judgments, secs. 116, 117, 120, 121, 124, 125; Isett v. Stew- 
art, 80 Lll., 404; Doe v. McDonald, 27 Miss., 610; Sanders v. Rains, 
10 Mo., 770; Carson v. MeGee, 9 Yerg., 928. 


Waelder & Upson, for defendant in error. 
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Bonner, Assocrate Justice.— We deduce from the assigned errors 


the following as the decisive questions in this case: 

First. Did the United States district court, sitting in bankruptey, 
have jurisdiction over the land in controversy — the same being the 
individual property of Enoch Jones, then deceased, so that the title 
passed to appellee Grenet by the sale to him made by virtue of the 
judgment of that court? 

Second. If not, then was Grenet such possessor of the land there- 
under in good faith as would entitle him to payment for beneficial 
and necessary improvements and repairs made and taxes paid by 
him thereon? 

Third. Was he entitled to have refunded the purchase money 
paid out by him — the same having been applied to the payment of 
valid judgment liens on the land, in favor of the creditors of Enoch 
Jones, deceased ? 

These questions will be considered in their order. 

I. Did the bankrupt court have jurisdiction to order the sale of 
the land in controversy ? 

That it did not has been expressly decided, and has been thus de- 
cided in a ease arising under this very estate of Enoch Jones, in 
which it was held that the fact that his estate was being adminis- 
tered by independent executors under the terms of his will, which 
withdrew it from the control of the probate court, would not confer 
jurisdiction upon the bankrupt court. Adams v. Terrell, 4 Fed. 
Rep., 796; Frazier v. McDonald, 8 Nat. Bank. Reg., 237. 

We are content to follow the decisions of the United States courts 
upon this question, one peculiarly within their province and juris- 
dliction. 

As affecting the question of title, there is a well recognized distine- 
tion between those cases of judicial sales irregularly made by virtue 
of a judgment which the court had jurisdiction to render, and those 
regularly made by virtue of a judgment which the court did not 
have jurisdiction to render. The former is the defective execution 
of a valid power, which a court of equity, in proper cases, will aid; 
the latter is the valid execution of a defective power, which of itself 
is not sufficient to pass title, though relief in some cases may be 
granted on other grounds, as by estoppel. 

We are of opinion that the court did not err in deciding that 
Grenet did not acquire the title to the land by virtue of the sale 
under which he claims. 

II. Was Grenet entitled to compensation for beneficial and neces- 
sary repairs made and taxes paid by him? 

This involves the question of improvements in good faith. Our 
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statute upon this subject is but a legislative acknowledgment and 
regulation of that principle which it has been said “has the highest 
and most persuasive equity , as Well as common sense and common 
justice, for its foundation.” 

Bright v. Boyd, 1 Story, 478, is a leading case upon this subject, 
and received the ver Vv full consideration and laborious research of that 
eminent jurist, and the principle was traced to the Roman law, and 
shown to have been engrafted into the law of those nations which 
derived their jurisprudence from that law, and hence would be pe- 
culiarly applicable to our system. This case again came before the 
same learned judge, and received his more mature deliberation and 
approval. 2 Story, 605. 

No precise rule can be laid down which will define possession in 
good faith in its application in all cases; but the flexible powers of 
a court of equity, unlike the rigid rules of the common law, will 
adjust themselves to the very right and justice of the particular case. 

Chief Justice Hemphill, in Sartain v. Hamilton, 12 Tex., 220, lays 
down the rule that possession in good faith is not restricted to cases 
where the possessor supposes himself to be the true owner and is ig- 
norant that his title is contested by any one claiming a better right, 
but that he may also be a possessor in good faith who makes an in- 
nocent mistake in a point of law, as in the construction of a demise, 
the due execution of a power, and the like, referring to Adams’ Eq., 
386; B. N. P., 88 

That in such case, however, the purchaser must have reasonable 
and strong grounds to believe in the validity of his own title. 

Chief Justice Wheeler, in the subsequent case of Dorn v. Dunham, 
24 Tex., 380, says that the above is perhaps as accurate an expres- 
sion of the meaning of good faith in this connection as can be given; 
and lays this down as the principal test — that the possessor must 
have reasonable ground to believe that he is himself the true owner 
of the land. 

The definition contained in these cases has been repeatedly acted 
upon by the courts of this state. 

In Hill ~. Spear, 48 Tex., 583, although, under a familiar rule, the 
purchaser was charged with notice of defects upon the face of 
his title, the defect in that case being the want of the privy ac- 
knowledgment of a married woman sufficient to pass the title, and 
which in many cases has been held would constitute but a void title. 
yet it was there decided that the purchaser’s knowledge of the de- 
fect was not inconsistent with that good faith which would entitle 
him to payment for his improvements. 

It is true that there are other cases in which the general proposi- 
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tion has been announced, that a void title will not support a claim 
to possession in good faith; but it is believed that they will generally 
be found, as in Miller v. Bronson, 50 Tex., 597, to be cases in which 
the invalidity of the title was clearly evident, and not those in which 
to all external appearance the title was good, and derived through 
the judgment of a court of general jurisdiction. Other of these 
cases, as Pitts »v. Booth, 15 Tex., 453; Upshur ». Pace, id., 531, arose 
upon tax titles, a class suc generis, generally without meritorious 
consideration, and which has invariably been strictly construed, and 
besides, were based upon the preceding case of Robson v. Osborn, 13 
Tex., 298, in regard to which Chief Justice Wheeler, in Dorn ». 
Dunham, 24 Tex., 380, says that he has since its decision had rea- 
son to doubt its correctness, and deemed it proper to express that 
doubt, in order that it might not be thought to conclude the question 
in any case in which it might thereafter arise. 

Want of jurisdiction does not necessarily, in every case, imply: 
want of good faith. 

The question whether the title itself will pass by the simple act 
of sale made by decree of a court which did not have jurisdiction, 
is a very different one from that whether a purchase and possession 
by virtue of such sale may not, under some circumstances, be made 
and held in good faith. 

Admitting that, in a case where the court did not have jurisdic- 
tion, the sale made under its judgment would not pass the title for 
want of power, and that to this extent the purchaser is held charge- 
able with notice of want of jurisdiction, vet if made as in this case, 
under decree of a court of general jurisdiction, in the apparent reg- 
ular exercise of its powers, when that jurisdiction does not seem to 
have been questioned by the learned judge presiding and eminent 
counsel engaged in the cause, when the sale was apparently fairly 
made and for a valuable consideration, when the possession was de- 
livered thereunder, and retained with all the usual ¢vd¢cia of own- 
ership, without objection, for years, we are of opinion that it would 
constitute such good faith, though the mistake was technically one 
of law, as would come within the definition of Chief Justice Hemp- 
hill in the above case of Sartain v. Hamilton. 

In such case, the question is not whether a mistake of law shall 
vest title, but whether the penalty for that mistake, however inno- 
cently made and however diligently guarded against, shall be the 
forfeiture for a claim for improvements which enhanced the value 
of that property. To so decide would palpably violate that maxim, 
founded in the highest natural equity, that no one should be made 
richer to the damage and wrong of another. 
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The improvements in this case seem to have consisted of neces- 
sary and beneficial repairs. 

This character of improvements pertains to the very preservation 
of the property itself, and without which the plaintiffs would have 
suffered positive loss; and for which, according to some authorities, 
even a possessor in bad faith Would be entitled to compensation. 

Payment for necessary and beneficial repairs stand upon a higher 
equity than for those for purposes of mere ornament, and upon 
higher equity even than new and additional improvements not nec- 
essary for the preservation of the property itself, but which simply 
enhance its value; and this was the doctrine of the civil law. 
Saunders v. Wilson, 19 Tex., 194; id., 201; Bright ». Boyd, 1 Story, 
478; 2 Story’s Eq. Jur., § 1237 and note. 

Under the circumstances of this case, we do not think that the 
court below erred in allowing Grenet compensation for the improve- 
ments and repairs made on the property. Neither, upon the same 
principle, do we think there was error in allowing him for the taxes 
paid. These were valid charges against the property, the failure to 
pay which may have caused its sale and sacrifice. 

III. Was Grenet entitled to have the purchase money paid out by 
him refunded ¢ 

The same general principles of equity which authorize payment 
for improvements in good faith have been repeatedly applied to the 
restitution of the purchase money of property bought at void judi- 
cial sales, when the money, as in this instance, has been applied to 
the payment of a valid incumbrance against the property thus sold. 

In the above cited case of Bright v. Boyd, Judge Story says: 
“Tt cannot be overlooked that the lands of the testator, now in 
controversy, were sold for the payment of his just debts, under the 
authority of law, although the authority was not regularly executed 
by the administrator in his mode of sale, by a non-compliance with 
one of the prerequisites. It was not, therefore, in a just sense, a 
tortious sale; and the proceeds thereof, paid by the purchaser, have 
gone to discharge the debts of the testator, and so far the lands in 
the hands of the defendant (Boyd) have been relieved from a charge 
to which they were liable by law. So that he is now enjoying the 
lands free from a charge which, in conscience and equity, he, and 
he only, and not the purchaser, ought to bear. To the extent of 
the charge from which he has been thus relieved by the purchaser, 
it seems to me that plaintiff, claiming under the purchaser, is enti- 
tled to reimbursement, in order to avoid a circuity of action, to 
get back the money from the administrator, and then subject the 
lands to a new sale, or at least in his favor, in equity to the old 
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charge. I confess myself to be unwilling to resort to such a cireuity 
in order to do justice, where, upon the principles of equity, the 
merits of the case can be reached by affecting the lands directly 


SD 


with a charge to which they are ex wquo et bono, in the hands of the 
present defendant, clearly liable.” 2 Story, 498. 

In Valle v. Fleming’s Heirs, in which the proceeds of a void ad- 
ministration sale had been applied to the payment of an existing 
mortgage on the land sold, it is said: * Nothing would be more un- 
just, we may repeat, than to permit a person to sell a tract of land 
and take the purchase money, and then, because the sale happens 
to be informal and void, to allow him, or, which is the same thing, 
his heir, to recover back the land and keep the money. <Any code 
of law which would tolerate this would seem to be liable to the re- 
proach of being a very imperfect or a very inequitable one. We 
think that, upon well established principles of equity law, the owner 
of the land should, if he wishes to get it back, repay the purchase 
money which he has received, or which he will receive if he gets the 
land. . . . Dut whether this equity be administered under the 
name of compensation, or by substituting the purchaser in the place 
of the creditors whose debts he has paid, or by giving him the bene- 
fit of the mortgage which his money has paid off, is not material.” 
29 Mo., 164. 

To the same effect is the elaborate case of Blodgett v. Hitt, 29 
Wis., 169, which cites quite a number of cases that recognize the 
same principle, and reviews several of them, amongst others, Hud- 
gin v. Hudgin, 6 Gratt., 320; Dufour v. Camfranc, 41 Martin, 607 
(2 Cond. La. R., 248); MeLaughlin v. Daniel, 5 Dana, 152. 

In the above case of Hudgin v. Hudgin, the sale was held void 
and not sufficient to pass the title, on the ground that the children 
and devisees of the deceased were not joined with the executor in 
the suit to establish the debt and subject the realty to sale for its 
payment; yet the purchaser was substituted to the rights of the 
creditor whose debt had been paid with the proceeds of the sale, 
and the land held to be charged therewith. 

Many cases on this subject are collected and commented on in 
Freeman on Void Judicial Sales, §§ 50-1, and notes. 

The same principle has been repeatedly held by this court. How- 
ard v. North, 5 Tex., 316; Teas v. McDaniel, 13 Tex., 357; Brown 
vw. Lane, 19 Tex., 207; Morton v. Welborn, 21 Tex., 772; Andrews 
v. Richardson, id., 206; Johnson v. Caldwell, 38 Tex., 219; Walker v. 
Lawler, 45 Tex., 532. 

It is contended by the learned counsel for appellants, that the re- 
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ported cases on this subject are those in which the invalidity of the 
sale did not arise from want of jurisdiction in the court which or- 
dered it, but from some irregularity in the sale itself. 

If the demand for which the property was ordered to be sold was 
sought to be established, in the first instance, by the judgment of a 
court which did not have jurisdiction, then we would have no 
hesitancy in deciding that the alleged debtor whose property had 
been sold thereunder should not be required to refund the purchase 
money. Such was the case of Steagall v. Huff, 54 Tex., 193. To 
hold otherwise would be to establish, without due process of law, a 
demand against a party, sell his property for its payment, and then 
to refuse him restitution unless he should refund the purchase 
money. This would virtually compel him to pay a demand which 
had no validity in law or equity, and may never have had any ex- 
istence in fact. 

The present, however, is a very different case. The land in con- 
troversy descended to the plaintiffs, charged in equity and by the 
express terms of our statute, with the payment of the debts for 
which it was sold. These debts had been merged into valid and 
subsisting legal judgments in a court of competent jurisdiction, 
which were a lien upon the property at the time of sale, and to ex- 
tinguish which the proceeds of the sale were applied. The defect 
in the proceedings did not arise from want of validity in the debts 
themselves, or want of jurisdiction in the court which established 
them, but in the means or instrumentality by which the payment of 
the same was enforced. 

As thus considered, we cannot perceive on principle any substan- 
tial difference between this case and those above cited, in which 
restitution of the purchase money was required as a condition prece- 
dent to the recovery of the property, to free which from incum- 
brance that very purchase money was applied. 


JUDGMENT AFFIRMED. 
[Opinion delivered May 20, 1881.] 
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Tue Western Unton Tetecrapu Co. v. ANprew NEILL. 
(Case No. 4131.) 

1. TELEGRAPH COMPANTIES.— Telegraph companies are not insurers against loss result- 
ing from mistakes in messages transmitted, and they have the right, in a proper 
manner and within proper limitations, to restrict their liability for damages. 

2. Same.— Telegraph companies may limit their liability for delays and errors in trans- 
mitting and delivering messages, either by express contract, or by regulations 
printed and brought to the notice of those dealing with them; especially is this 
true in regard to night messages; but this will not extend to injuries caused by the 
misconduct, fraud or want of due care on the part of the company, its servants or 
agents. 


” 


3. SamME— NEGLIGENCE.— See statement and opinion for facts under which the 
erroneous transmission of a message by a telegraph company was held to be, of 
itself, insufficient evidence to establish negligence in the company. 

4. TELEGRAPH company — Damaces.— The fact that one acts on information not 
true in fact, and conveyed by mistake in a telegram, will not render the company 
liable for a larger amount of damage than that stipulated in their contract, if the 
party injured had reason, before acting on the telegram, to doubt its accuracy, and 
failed to have it verified by repetition. The declarations of the operator that the 
message is correct will not relieve from the duty to have it repeated in a case of 
doubt. 


Aprrau from Travis. Tried below before the Hon. E. B. Turner. 

Suit brought in the district court of Travis county by appellee, 
Andrew Neill, against appellant, the Western Union Telegraph Com- 
pany, for $5,000 damages, alleged to have been caused by the negli- 
gence of defendant in the transmission of a telegraphic dispatch. 

The petition alleged that on the 8th day of May, 1878, plaintiff 
owned a large amount of real estate in and near Seguin, Texas; that 
he had there an agent, A. J. Fry, authorized to receive and traasmit 
to plaintiff offers from purchasers for such real estate, or any part 
thereof; that plaintiff also had at Seguin an attorney in fact, W.E. 
Goodrich, to execute and deliver deeds for such of plaintiff's real 
estate as might be sold by plaintiff through his agent, Fry, after such 
sales should be approv ed by plaintiff ; that on said day defendant 
was in the business of transmitting for hire, and offered to transmit 
correctly, telegraphic messages from Seguin to Austin, where plaint- 
iff lived. That on that day plaintiff's agent, Fry, delivered to de- 
fendant at Seguin, for transmission to plaintiff, the message found in 
the opinion, and assured plaintiff that it was a correct copy. That 
being deceived by the false copy so delivered to him, and not know- 
ing that the same was not a true copy, plaintiff was induced to tele- 
graph to said Fry to close sale as reported. That plaintiff's attorney 
in fact, Goodrich, believing that plaintiff was informed of the terms 
of sale, and had assented thereto, conveyed by deed to N. A. John- 
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son farming lots Nos. 4,5 and 6 (about one hundred and fifty aeres), 
and worth 82,500; and also what was known as plaintitf’s home 
place, in Seguin (about eight acres), with improvements worth $5,000. 
That plaintiff understood from the message delivered to him that Fry 
had sold only blocks 4, 5 and 6 for the sum of $2,500, when in fact 
he had sold all the property, worth $7,500, for $2,500, and plaintiff 
was induced by the false telegram to accept the sale, whereby he 
was damaged $5,000. 

The evidence showed that when appellee received the erroneous 
message he went to appellant’s office in Austin and showed the 
message received to appellant’s agent, and informed that agent that 
he did not understand the word * have” in the message, and desired 
to know if the message was correct. Appellant’s agent replied, 
“That is just the way it struck me when I was receiving it, and 
therefore I broke on the word, and it was repeated to me ‘ have.’ ” 
Appellee also stated that he had at that time gone to appellant’s 
agent to see if there was any mistake in the message delivered to 
him, and to have it repeated unless assured that the message was 
correct as delivered to him. Appellee at that time asked the agent 
of appellant whether he was certain that the message with the word 
“have” was just as received by the appellant from the sender. To 
which the agent of appellant at Austin replied that it was just as 
received; that he, the agent and operator at Austin, had it repeated 
as to the word “ have,” and it was repeated “have.” At that time 
appellee was of the impression and believed that appellant’s wires 
between Seguin and Austin were continuous, and did not know that 
the message had to be sent from Seguin to Houston and there re- 
peated to Austin; and did not know that fact till some weeks after- 
wards. But for this statement of appellant’s Austin agent appellee 
would have had the message repeated from the Seguin office before 
acting on it. After this conversation between appellee and the 
agent of appellant at Austin, appellee placed a construction on the 
message as delivered to him. Appellee construed the message in 
the light of the relations between him and the sender of the mes- 
sage and the surrounding and connected circumstances. He acted 
on the message delivered to him under these circumstances. The 
result was injury to the extent of the value of appellee’s “home 
place ” in Seguin, worth from $1,750 to $2,500, or more. 

As a fact, the only wires of appellant for the transmission of mes- 
sages from Seguin to Austin run from Seguin to Houston, and at 
Hous<on all messages between Seguin and Austin had to be repeated, 
and no message passed directly from Seguin to Austin. The appel- 
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lant’s agent at Austin knew at the time appellee went to have the 
nessage repeated that appellant’s line of wires were not. continuous 
from Seguin to Austin, but that messages between those points had 
to go by way of Houston, and at Houston had to be repeated, but he 

did. not state that fact to appellee. Judgment for plaintiff for $1,750. 


Walton, Green & Hill, for appellant. 


Sheeks & Sneed, for appellee. 

I. The pleadings of plaintiff do not show a case of prima facie 
negligence on his part, and therefore it was not necessary for him 
to make averments to avoid the effect of such negligence. 46 Tex., 
and cases there cited. 

II. The message which appellant undertook to transmit correctly 
was itself sufficient to put appellant on notice of the importance of 
its correct transmission. By calling for an answer, it did impart 
that a sale of property hinged on the answer, and made the com- 
pany liable for damages resulting from an incorrect copy of it. In 
addition, the character of the answer returned by appellee by mes- 
sage sent by appellant fully notified appellant, before final consum- 
mation of the sale, that the approval of appellee was requisite 
before the transaction could be closed by Fry, the sender of the 
message. Baldwin v. U. Tel. Co., 6 Am. Rep., 165; Parks v. Alta 
Cal. Tel. Co., 13 Cal. 422 (9 Am. Rep., 153); The N. Y. and Wash- 
ington Printing Telegraph Co. v. Drybourg, 35 Pa. St., 298 (9 Am. 
Rep., 150); W. U. Tel. Co. v. Buchanan, 35 Ind., 430. 

III. First, there is no such contract limiting appeilant’s liability as 
that claimed by appellant; second, if there be such a contract, 
the same is against publie policy and void; third, if there was such 
a contract as clamed by appellant, and if such contract is not con- 
trary to public policy and void, then this case is taken out of the 
operation of such contract by the acts and declarations of appellant’s 
agent at Austin after the delivery of the erroneous message, and 
before it was acted on by appellee, which acts and declarations 
prevented appellee from having the message repeated, and thus dis- 
covering the error before acting on it, and which acts and declara- 
tions induced appellee to act on the erroneous message as being 
a true and correct copy of the message delivered by Fry for trans- 
mission to the appellant’s agent at Seguin. W. U. T. Co. v. Weit- 
ing, decided at Galveston by the Court of Appeals, March 26, 1881. 


Bonner, Assoorate Justice.— The controversy in this case arises 
from an error in the transmission of a message over the line of the 
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appellant, the Western Union Telegraph Company, sent to the ap- 
pellee, Andrew Neill, by his agent, A. J. Fry 

The message was one known as a half-rate, or night message, 
being sent at ‘half the rate charged for a day message. 

The printed form accompanying it, and underneath which it was 
written, together with the message itself, the latter being in italics, 
is as follows 


“THE WESTERN UNION TELEGRAPH COMPANY. 


HALF-RATE MESSAGE. 





The business of telegraphing is liable to errors and delays, arising 
from causes which cannot at all times be guarded against, including 
sometimes negligence of servants and agents whom it is necessary 
to employ. Most errors and delays may be prevented by repeti- 
tion, for which, during the day, half price extra is charged in addi- 
tion to the full tariff rates. 

The Western Union Telegraph Company will receive messages 
for transmission between stations in the United States east of the 
Mississippi river to be sent without repetition during the night, at 
one-half the usual rates, on condition that the sender will agree that 
he will not claim damages from it for errors or delays, or for non- 
delivery of such messages. happening from any cause other than the 
acts of its corporate officers, beyond a sum equal to ten times the 
amount paid for transmission; and that no claim for damages shall 
be valid unless presented in writing within twenty days from send- 
ing the message. 

The company will be responsible to the limit of its lines only, for 
messages destined beyond, but will act as the sender’s agent to de- 
liver the message to connecting companies or carriers, if desired, 
without charge and without liability. 


Wirttam Orron, President. 
Gro. H. Mumrorp, Secretary. 





Seguin May. 8. 1878. 
Send the following half-rate message subject } 
to the above terms, which are agreed to: { 
To Col. A. Neill 
Austin. 
Sold Block 4,5 & 6 & home place for Two Thousand five hundred 
$2000. down five hundred nine months. Answer 
- - A. J. Fry.” 
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The message as delivered to appellee Neill, inclusive of print and 
manuscript (shown in italics), was as follows: 


“HALF-RATE MESSAGES. 





Tue Western Union Tetecrapu Company require that all mes- 
sages received for transmission shall be written on the blanks of the 
company, under and subject to the conditions thereon, which con- 
ditions have been agreed to by the sender of the following HALF- 
RATE MESSAGE. 

Gro. H. Mumrorn, Sec’y. Wittram Orton, Pres’t. 





Dated Seguin w 8 1878 
Received at Austin May 9 1878 
To Col A. Neill 


Sold block four, five & six and have place for two thousand five hun- 
dred Two Thousand down five hundred nine months answer 


A. J. Fry.” 


The error occurred in substituting the word “ have ” for the word 
* home.” i 

It is not contended but that the agent, Fry, knew of the above 
rules and regulations of the company in regard to sending their mes- 
sages, and the difference between what is known as a full-rate or day 
message, and a half-rate or night message. Breese v. Tel. Co., 48 
N. Y., 132. 

Amongst other defenses relied upon are that the printed rales 
and regulations, accompanying the message as written and delivered 
to the company, constituted the contract between the parties, and 
that this should govern the question of the liability of the company 
and the amount to be recovered against it; that under the terms of 
the contract, this damage should be limited to the sum of 85, being 
ten times the amount paid the company, and could not include 
the sum of $1,750, for which the judgment below was rendered ; 
and further, that appellee Neill was charged with notice of the am- 
biguity in the message as received by him, it appearing that there 
was a probable error in it, and that in order to hold the company 
liable, he should have had the message repeated, and thus in all 
probability have corrected the error and avoided the damage. 

These general propositions bring up the principal questions be- 
lieved to be necessary to the decision of the case as now before us. 

In the application of the principles of law to the new and in- 
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tricate agency of telegraphy, it may reasonably be expected that 
mistakes and conflicting decisions would be made, until time, ex- 
perience and reflection should settle the proper basis upon which 
this application should be made. 

Whether or not telegraph companies should be held as common 
carriers, with all their common law liabilities, has been the subject 
of much discussion and conflicting decisions. 

In many jurisdictions, their rights, duties and liabilities have been 
defined by statute, and thereby much of the difficulty has been 
solved; but where, as in this state, there has been no such legisla- 
tion, and where it is comparatively a question of first impression, we 
must find the proper solution in such common law principles as 
are applicable, and in the decision of those courts in which, in our 
opinion, this application has been most appropriately and correctly 
made. 

The great weight of authority, and which, from the nature of the 
employment of telegraph companies, seems founded upon reason, is, 
that though in some essential particulars they partake of the char- 
acter of common carriers, they are not strictly such, and should not 
be held to the same degree of strict responsibility. Scott & Jar- 
nagan’s Law of Telegraphs, part 2, ch. 4; 2 Sedg. on Damages 
(7th ed.), 122, note ¢; 2 Redf. on Railways (4th ed.), 290; Cooley on 
Torts, 646; 2 Thomp. on Neg., 836, citing many authorities in note 
3; Ellis w. Telegraph Co., 13 Allen, 233; Grinnell »v. Tel. Co., 113 
Mass., 301; Tel. Co. v. Carew, 15 Mich., 525; Birney v. Tel. Co., 18 
Md., 358; Breese v. Tel. Co., 45 Barb., 274, reaffirmed, 48 N. Y., 
132; Aiken v. Tel. Co., 5 8. C. (Rich.), 358. 

As our legislature, however, has delegated to telegraph companies 
the power to exercise the right of eminent domain, and as their em- 
ployment is guas/ public, they should so far be governed by the law 
applicable to common carriers that the general duty devolves upon 
them to serve the public and act impartially and in good faith to all 
alike, and to send messages in the order received. But they are 
not, as is the general rule with common carriers, insurers, simply by 
reason of their occupation, but are held only to a reasonable degree 
of care and diligence in proportion to the degree of responsibility ; 
and it follows that they have the right, in a proper manner and 
within a proper limitation, to restrict their liability for damages. 
Otherwise, as said by Lord Chief Justice Jervis, in Mac Andrews v. Tel. 
Co., they “would become, what it is not pretended that they are, 
general insurers against loss arising from casualties over which they 
have no control.” 17C. B., 13; Breese v. Tel. Co., 48 N. Y., 132; 
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Ellis v. Tel. Co., 13 Mass., 233; Tel. Co. v. Gildersleeve, 29 Md., 
246; Hibbard v. Tel. Co., 33 Wis., 565.- 

In accordance with these principles, and which have been often 
recognized by the legislative departments also, it may now be con- 
sidered as settled law, that telegraph companies can, by express con- 
tract, or by proper rules and regulations, contained in printed notices 
or otherwise, and brought to the knowledge of those with whom they 
deal under such circumstances as to create an implied contract, limit 
their liability for delays and errors in transmitting and delivering 
messages, except when caused by the misconduct, fraud or want of 
due care on the part of the company, its servants or agents. In 
vases of this character, that exemption from liability cannot be 
claimed for such misconduct, fraud or want of Gue care, is a cardi- 
nal doctrine of the common law, which has become deeply rooted 
into our own jurisprudence, and the wisdom of which has received 
the sanction of ages. 2 Sedg. on Damages (7th ed.), 130; 2 Redf. on 
Railways (4th ed.), 290; 2 “Thomp. on fog 839, $ 4; Tel. Co. ~. 


Carew, 15 Mich., 525; Ellis x Tel. Co., 13 Allen, 226; Birney ». Tel. 
Co., 18 Md., 358; Tel. Co. v. Gaiendaees 29 Md., 239: Breese v. 


Tel. Co., 45 Barb., 274, reaffirmed, 48 N. Y., 132; Camp v. Tel. Co., 
1 Met. (Ky.), 164; Passmore v. Tel. Co., 78 Penn., 238; Aiken ¢. 
Tel. Co., 5S. C. (Rich.), 358. 

What rules and regulations are reasonable, and what are not, has 
given rise to many judicial decisions. 

That they can so limit their liability in regard to night messages, 
which are more subject to delays from natural and other causes that 
would readily suggest themselves, would seem very reasonable, and 
particularly when the party who avails himself of that kind of mes- 
sage at a reduced rate, does so voluntarily in preference to what is 
known as a day message. We fail to perceive on principle why in 
such case the parties may not, as they did here, agree upon a sum 
certain in the nature of liquidated damages, for an error or delay 
arising from other cause than mi iseonduet, fraud | or a want of 
proper care as above shown. Aiken v. Tel. Co., 5 S. C. (Rich.), 358, 

If the testimony, however, should show that the Proton to prop- 
erly transmit or deliver a message arose from such misconduct, fraud 
or want of due care, then it might be very seriously questioned, in- 
deed, whether the same reasons of public policy which prohibit 
exemption from liability on these grounds, would not also prohibit 
a limitation upon the true amount of damages which should be 
recovered — telegraphic communication having now become almost 
a social as well as a commercial necessity, and the want of compet- 
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ing lines giving to the companies greatly the vantage ground 
over the public. 

This question, however, is not necessary to the present appeal, and 
not having been fully argued by counsel, we do not make any decision 
upon it. 

Bartlett v. Tel. Co., 62 Me., 209, was a suit for damages caused by 
an error in a night message, and was based upon the reasoning in the 
preceding case of True v. Tel. Co., 60 Me., 9, to the effect that the 
company could not, on grounds of public policy, claim a general and 
unlimited exemption from any and all liability beyond the sum paid, 
“from whatever cause occurring,” not excepting even gross neglli- 
gence or the want of the lowest degree of care. That this was in effect 
no contract at all, as the company was not bound either to transmit 
the message, to transmit it correctly, or to deliver it when transmit- 
ted; and that the agreement in case of failure, to simply repay the 
money received, was no sufficient consideration. 

That the construction placed upon the contract in the case of True 
v. Tel. Co. was a strained one, is clearly shown in a comment 
upon that case, in Aiken v. Tel. Co., 5 S.C. (Rich.), 374; and in Grin- 
nell v. Tel. Co., 113 Mass., 305, it is said by Gray, chief justice, that 
the opinion of the majority of the court in True v. Tel. Co., supra, 
appears to be founded ona false analogy between telegraph companies 
and common carriers, and is opposed in a very able dissenting opinion 
by Chief Justice Appleton. 

We do not admit the correctness of the principle announced in 
the above case of Bartlett v. Tel. Co., 62 Me., 209, that if there is 
expressed in the contract an invalid ground upon which exemption 
is claimed by the company, that this taints the whole contract, and 
will render void other grounds therein contained which may be 
valid. Such has not been the rule in other courts of high standard. 
MacAndrews v. Tel. Co., 17 C. B., 12; Ellis v. Tel. Co., 13 Allen, 
236; Passmore v. Tel. Co., 78 Penn., 245. 

It is a well known rule of construction, that one part of a law may 
be unconstitutional and hence void, and another part valid, and we 
think the same principle would apply to a contract like the one under 
consideration. 

The other cases of night messages which have come under our ob- 
servation are generally those in which the company is sought to be 
held liable, not, as in the case now before the court, for an alleged 
error in the message, but for want of due care and diligence, either 
in not transmitting it at all, or in not delivering it in due time, and 
which would come within one of the exceptions before shown as 
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not constituting a sufficient ground of exemption. Among the cases 
of night messages which come within the above designations may 
- mentioned the following: True v. Tel. Co., 60 a A Hibbard 

Tel. Co., 33 Wis., 559; Candee v. Tel. Co., 34 Wis., 471; Tel. Co. 
v. Fontaine, 58 Ga., 433, and the case cited by Peete is appellee 
decided by our court dow appeals at the late Galveston term, Tel. 
Co. v. Weiting. 

We are of opinion that the company had the right to make the 
limitation of their liability in regard to the night message under 
consideration, and that it was valid and binding to the extent to 
protect them from damages for an error in the transmission of the 
message, unless shown to have been occasioned by the misconduct, 
fraud or want of due care of itself, its servants or agents; and that, 
unless thus occasioned, the measure of damages is the price agreed 
upon — ten times the value of the sum paid to transmit the message. 

We are further of opinion that the mere fact that there may 
have been an error in the message as received by the operator at 
Austin and delivered to appellee Neill, is not of itself sufficient 
proof of negligence to entitle the plaintiff to recover, as the error 
may reasonably be referred to some other cause, embraced within 
the exemption clause contained " the contract. Aiken v. Tel. Co., 
5 S.C. (Rich.), 367; Sweatland vw. Tel. Co., 27 Iowa, 455; Tel. Co. 
». Gildersleeve, 20 Md., 248. 

Another regulation of telegraph companies, held to be reasonable 
by the great weight of authority, is the right to demand in a proper 

case, as a condition of liability, that the message be repeated at a 
reasonable cost. 2Sedg. on Damages ( 7th ed.), 130; 2 Redf. on Rail 
ways, 290, sec. 17, note 15; 2 Thomp. on Neg., S41, sec. 6; Tel. Co. 
vw. Carew, 15 Mich., 525; Ellis v. Tel. Co., 13 Allen, 226; Redpath 

Tel. Co., 112 Mass., 71; Grinnell ». Tel. Co., 113 Mass., 299; 
Wann +. Tel. Co., 37 Mo., 472; Breese v. Tel. Co., 45 Barb., 274, re- 
affirmed, 48 N. Y., 132; Camp v. Tel. Co., 1 Met. (Ky.), 164: Pass- 
more #. Tel. Co., 78 Penn., 238; MacAndrews v. Tel. Co., 17 C. B., 3; 

. C., 33 Eng. L. & Eq., 180. 

The testimony of appellee Neill himself shows that upon the face 
of the message there was an ambiguity in the use of the word 
“have,” w hich required an explanation, and that for this purpose he 
went to the office to have the message repeated. That this was not 
done, however, for the reason that the operator said that it was cor- 
rect as received by him. 

This was before any damage had occurred, and when in all prob- 
ability it might have been avoided by having the message repeated. 

We are of the opinion that in an action er contractu the failure 
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to comply with such stipulation, without sufficient excuse shown, 
would be such non-performance of an essential condition precedent 
as should exonerate the company from greater liability than that 
agreed upon; and further, that in such case it would not be a suffi- 
cient excuse that reliance had been placed upon the subsequent 
declarations of the operator, that the message was correct as re- 
ceived by him. To permit this would be to allow the mere hearsay 
statements of an operator, whose business it was to send and receive 
messages, to subsequently vary the terms of a prior contract made 
by the principal, and this, too, not only without consideration, but 
by releasing the ¢ ears ‘ation agreed upon for the guaranty against 
error. Tel. Co. v. Gildersleeve, 29 Md., 248; Grinnell ¢ Tel. Co., 
113 Mass., -: 307: Sweatland wv. Tel. Co., 27 Lowa, 458; Aiken v. 
Tel. Co., 5 S. C. (Rich.), 377. 

We are ta of opinion that in an action ex delicto, when, from 
the face of the message or otherwise, knowledge is brought home 
to the party to whom the message is sent that there is a probable 
error, that the failure to have the message repeated, when this can 
be done before the damage has occurred, would be such contributory 
negligence as should defeat his right to recover. 

Passmore v. Tel. Co., 78 Penn., 238, was, like the case now under 
consideration, a suit for damages for an error in a message relating 
to the sale of land. The message as received to be transmitted was 
as follows: “I Aold the Tibb’s tract for you; all will be right;” as 
delivered by the company, “I so/d the Tibb’s tract for you,” ete. 
In that case it was held that the failure to have the message re- 
peated was such contributory negligence as relieved the company 
from liability. 

Beside, it is a salutary principle of law that every one, as far as 
practicable, should endeavor to avert the damage which may be 
occasioned to him by the wrongful act of another; that he should 
not suffer damages to accumulate, which, by reasonable exertion, he 
might have avoided. 1 Sedg. on Damages (7th ed.), 164, 165; 
Champion v. Vincent, 20 Tex., $16; Mathew v. Butler County, 2 
Towa, 253; R. Co. v. Rodgers, 24 Ind., 103; Heavilon ». — 
31 Ind., 241; State of Mo. ex rel. Rice v. Pow ell, 44 Mo., 456. 

Whether, under this principle, appellee Neill otere ss - have 
sought to lessen the damage by instituting suit against his vendee, 
Johnson, to cancel his deed, on the ground of mistake, and, if nec- 
essary, have made the company a party to the suit, is worthy of 
serious consideration, but in regard to which we do not feel prepared 
to give an opinion. 


That the notice accompanying the message in terms applied to 
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those sent east of the Mississippi river, should not, in our opinion, 
in the present case, prevent its application to one sent west of that 
river. That part of the notice was evidently a mere form, and its 
real essential requisites were agreed to by the parties, and hence 
would apply to the case under consideration. 

As the cause was submitted to the court without the intervention 
of a jury, and as the record does not disclose any special findings 
of law or fact by the learned judge presiding, we are not advised of 
the particular ground upon which his judgment was based. As, 
however, it is evident that it must have been some view of the law 
inconsistent with this opinion, the judgment below is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered June 21, 1881.] 





Hovstron & T. C. R’y Co. v. W. R. Cowser ann Wire. 
(Case No. 4452.)! 


1. Damages — PLEApING.— In a suit for damages against a railway company for the 
negligent killing of plaintiffs’ son, the fact that the petition showed that the son 
was over twenty-one years of age at the time of his death, would not make the 
petition subject to demurrer. 

2. Damacres — PLEApING.— In a suit for damages against a railway company for 
personal injuries caused by the negligence of its agents, it is not necessary that 
the petition should negative by its averments the existence of contributory negli- 
gence on the part of the person injured, unless it contain allegations which, un- 
explained, would establish a prima facie case of negligence of the injured party. 

c. MEASURE OF ACTUAL DAMAGES.— The measure of actual damages in a suit by a 
parent for the killing of his son by a railway company is the actual pecuniary in- 
jury which resulted from the act complained of, and this is not necessarily confined 
to the period of the son’s minority. 

4. EvipENCE OF EXPERTS.— In an issue involving the question of negligence of a 
railway company in the management of a switch from which it is claimed that 
damage results, it is competent for the defendant to introduce evidence of the 
mode adopted generally by prudent railroad men in switching their cars under 
like circumstances. 

o MEASURE OF DAMAGES.— The measure of damages to which a parent is entitled 
for the negligent killing of his son by a railway company, suggested as being such 
sum as would purchase an annuity equal to the value of the pecuniary aid which 
the parent would have derived from the deceased, calculated on the basis of all 
the facts and circumstances of the particular case, reasonably accessible in evi- 
dence, and including the probable duration of life. In such a case the plaintiff 
should give evidence of such facts as would furnish the basis for a verdict; such 
as the circumstances of the deceased, his occupation, age, health, habits of indus- 
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try, his sobriety and economy, his skill and capacity for business, his annual earn- 
ings, and the probable duration of his life. In the absence of such evidence, there 
is no standard by which to test the correctness of a verdict in such a case. 

6. Damaces.— Though, under the statute, actual damages may be recovered for 
death caused by the unfitness, gross negligence or carelessness of the servants or 
agents of a railway company, as well as for the negligence or carelessness of the 
proprietor, owner, charterer or hirer, yet exemplary damages will be allowed only 
for the willful act, omission or gross negligence of the ‘defendant ”’ to the suit, 
for the willful act, omission or gross negligence of one representing the corpora- 
tion in its corporate capacity, not a mere ordinary agent or servant. 

7. Damaces.— An express willful intent to do an injury resulting in damage cannot 
be imputed to the principal when the injury was inflicted by an employee, and 
when the wrongful act has neither been authorized or ratified. 


Erxor from Robertson. Tried below before the Hon. W. E. 
Collard. 

Suit brought July 26, 1880, by the defendants in error, Wm. R. 
Cowser and wife, against the Houston & Texas Central Railway 
Company, to recover damages resulting to them as the parents of 
Wm. Kt. Cowser, Jr., on account of his death, which, it is alleged, 
occurred in Hearne, the 12th June, 1880, and was caused by the 
gross negligence and carelessness of the agents, servants and em- 
ployees of the railway company, in switching their cars. The evi- 
dence showed that Wm. RK. Cowser was over twenty-one years old 
at the time of his injury and death. Plaintiff in error answered by 
general demurrer, plea of not guilty, and plea of contributory neg- 
ligence. 

Demurrer to the petition was heard and sustained as to second 
count, claiming exemplary damages, and overruled as to the first 
count, in which actual damages only are claimed. 

The verdict of the jury was for plaintiffs below for nine thousand 
dollars (39,000), and judgment rendered thereon. 

Motion for a new trial was overruled, and notice of appeal given. 
The appeal was not perfected, but the petition for writ of error was 
filed, together with the bond; and the case brought up to this court 
by writ of error. 

The evidence showed that Hearne was the end of the division, and 
that a great deal of switching had to be done there; that there are 
nine switches in the yard, about eight feet apart, and that the flat- 
car on which deceased was standing at the time of the accident was 
on the west outside switch near its north end; that the afternoon 
deceased was killed, the yard-master was engaged i in switching; that 
he threw two box-cars on the same track w here deceased, w ith two 
other men, were working, unloading lumber from a flat-car, and rode 
them down himself and set the brakes; that at that time deceased 
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was standing on the ground near the lumber car, and he called to 
deceased and asked him to set the brake on the lumber car, and 
that deceased ordered John Burnell to set the brake, and he did so. 
That he then let the two box-cars go down and strike the lum- 
ber car. That he then ran up and threw one car in on another 
track, and then cut two box-cars loose and ran them in by them- 
selves on the same track where the two box-cars and the lumber car 
previously mentioned stood. That when backing down to couple 
other cars he was informed by the brakeman that they had run 
over a man; that he signalled the engine to stop and ran to where 
the man was killed; that he recognized the injured man as Wm. R. 
Cowser. The yard-master did not see deceased fall from the car. 
When he last saw him, about two minutes before the accident, he 
was on the ground. The box-cars switched in were cut loose above 
the north end of the switch and ran down thirty-six steps to where 
they struck. The flat car was moved about six feet— ascertained 
by measurement afterward,— and one wheel passed over body of 
deceased, and that was the front wheel of the box-car next to the 
flat-car. At the time of the accident there were two other men on 
the lumber car. The deceased was standing near the rear end of the 
car, about two feet from the end, with his back towards the cars 
that were being switched in, and when the car was struck he fell 
between the cars. The other two men did not fall. 

As to the manner of switching and the velocity of the cars, wit- 
nesses differed somewhat. John Burnell, who was on the car assist- 
ing in unloading the lumber at the time of the accident, testified: 
That the two last cars switched in were cut loose from the engine 
and came in on arunning switch. These cars were thrown in im- 
mediately before deceased was killed, and they came in tolerably 
fast. There was no one standing upon them or controlling them 
when they came in. They were stopped by hitting against two 
box-cars, already on the track, and they struck with sufficient force 
to drive them against the flat-car on which, at the time, deceased 
was standing, and the concussion was so great as to cause deceased 
to fall off backward between the flat car and the box-car next to it, 
when the said last car ran over his body and killed him. This wit- 
ness heard no bell ringing or signal given while the switching was 
going on. 

Dave Young, the other witness who was on the flat-car with the 
deceased, assisting in unloading lumber at the time of the accident, 
testified substantially as above in relation to the switching and 
signals. 
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J. L. Pannell testified: That he had been a railroad man eleven 
years, and for seven years of that time had been yard-master. That 
the usual and customary way of switching in a yard, where cars 
have to be switched on different tracks, is to cut loose the cars and 
let them run down lightly, and, if going too fast, somebody checks 
them. That the box-cars he put in were not put on at a running 
switch. In making a running or flying switch, the engine is headed 
toward the switch, and, when near it, the cars are cut loose from the 
rear, the engine run upon the main-track, and then the switch is sud- 
denly changed so as to run the cars that have been cut loose off on 
the side-track. That at the time of this accident the cars were 
backed down and cut loose and run on the side-track, while the en- 
gine was drawn off the other way. That he cut loose the cars, and 
they moved on the side-track slowly. Witness did not remember 
whether the bell was ringing on the engine or not, but it is usual to 
ring the bell when making switches or going over crossings. This 
witness made a diagram of the tracks w where the accident occurred, 
showing eight switches i in the yard, and the one where deceased 
was killed being the most westerly from depot. 

John Henry, the engineer, testified, substantially, that he was the 
engineer in charge of the train and doing the switching at the time 
of the accident. That he had been an engineer about six years. 
That the last two box-cars thrown in on the side-track where Cowser 
was killed were in the rear of the train, and were backed down near 
to the junction of the switch with the other track. When near the 
switch they were uncoupled from the train and allowed to run in 
upon the switch, while the engine pulled off in the opposite di- 
rection. There was nothing unusual in the way tliese cars were 
put on the side-track. Did not see the deceased at the time he was 
killed, and did not know that he was on the flat-car. Witness was 
positive that the bell was ringing at the time. 

Ben Tucker (fireman) teatified: That he was the fireman on the 
engine engaged in switching at the time. That he was positive the 
bell Was ringing at the time the two last box-cars were thrown in 
on the side-track that the flat-car stood on. That he himself was 
ringing it when the accident occurred. 

Harry Woodruff, at the time in the employ of the defendant 
company and the I. & G. N, R. R. Co. also, testified that he heard 
the bell ringing at the time of the accident. That he was at 
Bailey’s store, about one hundred or one hundred and fifty yards 
distant, and just after it occurred some one questioned if the bell 
was ringing, and he then knew it was — that he heard it. 
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The plaintiffs alleged in their petition that the defendant’s care- 
lessness caused the death of their son without any fault or negli- 
gence on his part while switching their cars. 

At the time of his death, deceased had control of the lumber 
business of Griffiths & Cowser, at Hearne. Two-thirds of deceased’s 
earnings went to the support of his parents and their minor child. 
Deceased left no wife or children. That for four or five years pre- 
vious to his death, deceased had given his parents all the assistance 
he could. That for two years before he went to Hearne he had 
worked for his father and assisted in supporting the family and 
helped to raise cotton; that deceased was possessed of good moral 
habits. He had gone to school at Tehuacana; that he graduated i in 
book-keeping; that he was quick at figures, and very steady, and 
never drank. Smith says deceased was a good business man, had a 
very good education. Drennan says deveased had a liberal educa- 
tion; that he was educated at Tehuanaca; that he had good ener- 
getic business habits. 


Beall & Kemp, for plaintiff in error. 

I. The law confers upon parents no right to require the services 
of an adult son, and it being shown in the petition, and by the evi- 
dence, that the plaintiffs’ son was more than twenty-one years of age 
at the time of his death, and not living with his — the defend- 
ant was not liable in this action. H. & T. C. R. R. Co. v. Nixon, 52 
Tex., 19; I. & G. N. R. R. Co. v. Miller 49 Tex., 399: Wood on 
Master and Servant, secs. 14-224; Field on a § 640 and 
notes ; Oakland R. R. Co. v. Fielding, 48 Pa., 320; Pa. R. R. Co. v. 
Zebe, 33 Pa. St., 318; Peck ». Mayor of New Y ook, 3 Comst., 489; 
Petter v. Chicago R. R. Co., 21 Wis., 372; Ford v. Monroe, 20 Wend., 
210; Penn. R. Co. v. Banton, 54 Pa. St., 495. 

II. The court erred in the fifth section of the charge, to the effect 
that if the said Cowser was on the flat-car by permission of the de- 
fendants, or under any contract or agreement with them attending 
the unloading of the cars, then that he had a right to be on the car 
for that purpose; because there was no evidence to support the issue 
as to any contract or agreement between the defendant company 
and said Cowser, and said charge was calculated to mislead the jury. 
Walker v. Herron, 22 Tex., 56; Railroad Co. v. Murphy, 46 Tex., 
357; 2 Greenl. Ev., § 473; Allyn vw. Boston & Albany R. R. Co., 105 
Mass., 77; Gleeson v. Breeman, 50 Me., 222, 224; Bush »v. Daven- 
port, 6 lowa, 443; Way ». Ill. R. R. Co., 40 Lowa, 341; Kepperly v. 
Ramsden, 83 Ill, 354; Beers v. Housatonic R. Co., 19 Conn., 556; 
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Vicksburg v. Hennesy, 54 Miss., 391; Detroit R. Co. v. Steinburg, 
17 Mich., 99; Evansville R. R. Co. v. Dexter, 24 Ind., 411. 

ILI. The court should have granted the defendant’s motion for a 
new trial, on the ground that the verdict of the jury was clearly con- 
trary to the ev idence in their finding that the agents and servants of 
the company were guilty of gross negligence i in 1 the act of switching 
their cars, and that the neglige nce of C owser did not contribute to 
the injuries that caused his death. Willis ~. Lewis, 28 Tex., 191; 
Shearman & Redf. on Neg., § 481; C. B. & I. G. R. Co. v. Stumps, 

55 Ill, 373; Lake Shore & Mich. R. Co. v. Miller, 25 Mich., 276; B. R. 
R. Co. v. Hunter, 33 Ind., 365; North Penn. R. Co. v. Heilman, 49 
Pa. St., 60. 

IV. The court erred in not granting a new trial because the evi- 
dence did not support the verdict in respect to the pecuniary loss 
sustained by the plaintiffs in the death of their son, and the damages 
assessed were excessive inamount. H. & T. C. R. Co. v. Knapp, 51 
Tex.; Thompson on Neg., vol. 2, p. 1290 and notes; Field on Dam- 
ages, § 626 and notes; Spicer v. C. & N.W. R. RB. Co., 29 Wis., 580; 
Potter v. C. & N. W. R. Co., 22 Wis., 616; Ohio R. ¢ ’ ». Tindal, 
13 Ind., 366; Telfer v. N. R. R. Co., 30 N. J. 1 V vac 188: Old- 
field ». H. R. R. Co., 14 N. Y., 310; Tilley ». Hudson R. R. Co., 29 
N. Y., 252; Don: Dison v. Miss. R. R. Co., 18 Iowa, 280; Green . 
Hudson R. Co., 32 Barb., 25; David v. South West R. R. Co., 41 
Ga., 223; Rose v. Des Moines R. Co., 39 Iowa, 255; Quinn v. Moore, 
15 N. Y,, 432; Chicago v. Hessing, 83 Ill, 205; Lehman v. Brooklyn, 
26 Barb., 239; Dalton vy. 8. E.R. Co., 4 C. B. (N. S.), 296; Coudon 

. The Great 8S. W. R. Co., 16 Irish L., 415. 


Rector & Rector, for defendants in error. 

I. Parents can recover the pecuniary damages they have suffered 
from the death of an adult unmarried son, killed through the gross 
negligence of the servants of a railroad company. Pierce on TRail- 
roads, pp. 398, 299, notes 2 and 5; R. S., arts. 2903, 2909; Shearman 
& Redf. on Neg., §§ 299, 612; Penn. R. R. Co. v. Adams, 55 Pa. St., 
499; 2K edfield po the law of Railways, § 195, subd. 8: Railroad 
> Barrow, 5 Wall., 90, reported in Red. Am. R. R. Cases, vol. 2, 

72; Groten Kemper et als. v. Harris, 25 Ohio St., 514; Franklin v. 
oe Sennen R. R. Co., 13 Hurlst. & N., 211; Pym vw. Great North- 
ern R. R. Co., 4 Best & S., 396; Oldfield » New York & Ilarlem R. 
R., 14 N. Y., 310; Tilley ». Sindeon River R. R. Co., 29 N. Y., 252. 

II. The facts in evidence showed that deceased was on the flat- 
car by permission of defendant, and were sufficient to establish an 
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implied contract and agreement that deceased should unload the 
cars, and justified the charge of the court. 

III. The charge of the court as to the measure of damages was 
proper, and the charge asked by defendant on that subject was cor- 
rectly refused. JR. 8., art. 2909; Pierce on Railroads, pp. 393, 394, 
395, note 7; 396, note 4; 597, note 3; Shearman & Redf. on Neg., 
S$ 611, 612, 613; 2 Redfield’s Law of Railways, § 195, subd. 5, notes 
3 and 8; 2 Red. Am. R. Cases, 466 and 472; Tilley «. H. R. R. 
R. Co., 29 N. Y., 252; Oldfield v. N. Y. & H. R. R. Co., 14 N. Y., 
310; Baltimore & Ohio R. R. v. Wightman’s Adm’r., 29 Gratt., 431; 
Groten Kemper v. Harris, 25 Ohio St., 510; Penn. R. R. v. Ogier, 
35 Pa. St., 70; Bunton wv. S. W. R. R. Co., 82 N. C., 507; 19 Kan., 
83. The evidence of John Henry and J. L. Pannell, offered as that 
of experts, was not competent testimony. 1 Greenl. Ev., § 440. 

IV. The evidence showed no negligence upon the part of deceased, 
and gross negligence on the part of the agents and servants of de- 
fendant in switching the cars, and the jury were justified in so find- 
ne. Kay v. Penn. R. R. Co., 65 Pa. St., 269; Minnie Baches v. Il. 

.R. R. Co., 55 TIL, 879; Chicago & Alton R. R. Co. v. Mary Gar- 
vey, Adim’x, 58 IIl., 83; Butler, ‘Adin’ r, v. Milwaukee & St. Paul R 
R. Co., 28 Wis., 487; gto v. New York Central R. R. Co., 32 N 
Y., 597; N. O. & Jack. R. R. Co. v. Bailey, 40 Miss., 461; Newsom 
ve N.Y. C. R. R. Co., 29 N. Y., 383; Penn. R. BR. Co. v. Ogier, 35 
Pa. St., 70. 

V. The verdict of the jury is sustained by the evidence. Rail- 
way Co. v. Moore, 49 Tex., 43; R. R. Co. v. Le Gierse, 51 Tex., 189; 
March v. Walker, 48 Tex., 375; H. & G. N. R. R. Co. v. Randall, 50 
Tex., 262; Pierce on Railroads, p. 396, note 4, 397, 398, 399; Thomp- 
son on Negligence, vol. 2, p. 1266, § 58; Penn. R. R. Co. v. Ogier, 35 
Pa. St., 70; Baltimore & Ohio R. R. Co. v. State, for use of Kelly, 
24 Md., 271; The Southwestern R. R. Co. v. Paulk, Adm’x, 24 Ga., 
368. 369; Tilley v. H. R. R. R. Co, 29 N. hg 253; Kansas & 
Pacific R. R. Co. v. Lunden, Adm’r, 3 Col., 94; Kansas & Pacific 
R. R. Co. v. Lydia H. Cuder, Adm’x, 19 Kan., 83; Baltimore & Ohio 
R. R. Co. 2 WwW ightman’s Adm’r, 29 Gratt., 43 t: Louisville R. R. 
Co. v. Connor, 9 Heisk., 20; Chicago v. Hesing, 83 IIL, 207; Chicago 
R. R. Co. v. Becker, 84 IIL, 483; Rose ». Des Moines R. Co., 39 
Iowa, 255; Minnie Baches »v. Ill. Cent. R. R. Co., 55 UL, 879; Groten 
Kemper v. Harris, Adm’r, 25 Ohio St., 514; Penn. R. R. Co. v. Adams, 
55 Pa. St., 499. For Lord Campbell’s Act, and the laws of the 
different states of the United States copied therefrom, see Shearman 
& Redf. on Neg., $$ 292, 293, and note 3, §§ 615, 597; 2 Redf. on 
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Law of Railways, § 195, subd. 5, also subd. 4, note 3; Oldfield ». 
New York & Har. R. R., 14 N. Y., 310; 23 Wis., 186; H. & GN. 
R. R. Co. v. Randall, 50 Tex., 262, 263. On the latitude allowed 
juries in assessing damages, see H. & G. N.R. R. Co. v. Randall, 50 
Tex., 262, 263; Danville R. R. Co. v. Stewart, 2 Met., 122; Kennedy 
v. North Mo. R. R. Co., 36 Mo., 351; Wheaton v. N. B. & M. R. RR. 
Co., 36 Cal., 590; Kimball ». Bath, 38 Me., 222; Jacobs v. Bangor, 
16 Me., 192; Gale v. N. Y. R. R. Co., 53 How., 387; 17 Minn., 308; 
Chicago v. Smith, 48 Til, 107. 

VI. The court erred in sustaining the general demurrer of defend- 
ant as to the second count in plaintiffs’ petition, because the allega- 
tions in said count, if true, would entitle plaintiffs to recover 
exemplary damages of defendant, under the provisions of the stat- 
ute and state constitution by virtue of which this suit was brought. 
R. S., art. 2901; Const. of Texas, art. 16, sec. 26; R. R. Co. v. Le 
Gierse, 51 Tex., 189; R. R. Co. v. Moore, 49 Tex., 33; March ». 
Walker, 48 Tex., 373; Shearman & Redf..on Neg., § 601; Milwau- 
kee R. R. Co. v. Arms e¢ al., 1 Otto, 495. When the acts of the 
agent are regarded as the acts of the company, see Pierce on Rail- 
roads, 367, 368. 


Bonner, Assoctate J ustice.— The only questions which are deemed 
necessary to be noticed in this case arise upon the first, sixth, eighth 
and eleventh errors assigned by the plaintiff in error, the Houston 
& Texas Central Railway Company, and upon the cross-assignment 
made by the defendants in error, Cowser and wife. 

1. The first assigned error is that “ The court erred in overruling 
the defendant’s demurrer to the plaintiffs’ petition, because it ap- 
pears from the face of the petition that the suit is for damages to 
the plaintiffs for the death of their son, who is shown to be an 
adult, and the parents have no legal claim for his services, and no 
actual damages were sustained.” 

It is said in R. Co. v. Nixon, 52 Tex., 25, that “the common law 
principle upon which a parent can recover damages for an injury to 
his child is based upon the relation of master and servant, and as 
this ceases when the child arrives at the age of majority, damages, 
under the common law, should be limited to this period. It is, how- 
ever, a grave question, under our statute, whether, with proper alle- 
gations, this damage, which is allowed as ‘proportioned to the 
injury resulting from such death,’ should be thus limited.” 

The right to damages for the death of another, beyond that 
allowed by the common law, first given by Lord Campbell’s act, is 
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in Texas provided for both in the constitution and the statutes. 
The statute not only gives the right to damages, but provides the 
measure by which it pens be ascertained,— that it shall be “ pro- 
portioned to the injury resulting from such death.” 

This expression has been construed to mean in proportion to the 
respective losses sustained by those entitled to sue, and not to the 
pain and suffering caused to the deceased by the injury. Cotton 
Press Co. v. Bradley, 52 Tex., 601; March v. Walker, 48 Tex., 

We are of opinion that the damages need not necessarily, in every 
case, be confined to the time of the minority of the deceased, but, 
according to the testimony, might or might not extend beyond that 
period ; and that the bare fact that the petition showed that the 
deceased was over twenty-one years of age would not make it sub- 
ject to demurrer. 

The sixth assigned error is that “ The court erred in its gen- 
eral charge on the subject of contributory negligence, because it 
imposed the burden of proof on the defendant, and is a comment 
on the evidence, and the charge is not law applicable to the case, 
and the court erred in refusing the defendant’s seventh and eighth 
special instructions, intended to correct said errors.” 

Beside other instructions given the jury on the subject of con- 
tributory negligence, the court charged them that “The party 
alleging negligence has the burden of proof. Negligence charged 
by plaintiffs as against the defendants must be supported by evidence 
to entitle them to recover, and you must believe, under all the cireum- 
stances of the case, such negligence was gross negligence — a high 
degree of negligence — to entitle them to a recovery, and when 
defendants have charged contributory negligence on the part of de- 
ceased as the proximate cause of his death, the burden of proof is on 
defendants to establish the same.” 

The refused charges, seventh and eighth, asked by defendant, are 
as peg 

. If the jury believe from the evidence that both the deceased 
‘at the agents of the defendant company were guilty of negligence 
contributing to the injury of which the plaintiffs’ son died, you are 
instructed to find for defendant. 

“8. If the jury believe from the evidence that both the deceased 
and the agents of said company were guilty of gross ene 
contributing to the injury of which the son of plaintiff's died, i 
that event you will find for defendants.” 

As a general rule in civil cases, the burden of proof of any par- 
ticular issue, unless expressly assumed by the other party, de evolves 
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upon him who asserts and relies upon it. Practically this question 
often becomes rather one of the weight or preponderance of evi- 
dence, than technically one of burden of proof. 

There is a conflict of authority upon the question. [Dy one line 
of decisions, the burden of proof devolves upon the plaintiff, as an 
essential prerequisite to the right of recovery, to show affirmatively 
that the deceased was in the exercise of reasonable care, and that 
his negligence did not contribute to the injury; by another, that it 
is matter of defense to be proven by the defendant. Pierce on 
Railroads, 298-300; 2 Thomp. on Neg., 1775. 

The rule laid down in this state, in R. Co. v. Murphy, 46 Tex., 
356, is that in a suit for damages against a railway company on 
account of the alleged negligence of its agents, it is not necessary 
that the petition should negative, either by facts stated or by direct 
averment, the existence of contributory negligence on the part of 
plaintiff; an exception to this rule exists when the petition, from 
its averments, would estabush, if unexplained, a prima fucie case 
of negligence of the party injured. 

Although there was a general allegation in the petition that the 
death of the deceased was “ without any fault or neglia ‘nee on his 
part,” yet, taken as a whole, the material affirmative allegations 
were that he was killed by the negligence and carelessness of the 
servants of the defendant company, while he was in the discharge 
of his regular duties in unloading lumber on a flat-car of defend- 
ant, which had been switched off to the position it then occupied, 
for the purpose of being unloaded. 

The defendant answered by general demurrer, general denial, and 
plea of contributory negli gence. 

The pleadings of the plaintiffs did not affirmatively make out a 
prima facie case of negligence on the part of the deceased, as by 
showing that he was, at the time, either passively or actively en- 
gaged in such unauthorized or careless act as would, if unexplained, 
be per se an act of negligence; and if they proved by satisfactory 
evidence that the deceased was lawfully upon the railroad track 
for the purpose of unloading a car of lumber, and that his death 
was occasioned by the negligence of the servants of the company in 
switching their cars, this made such prima facie case for the plaint- 
iffs as would require the defendant to rebut it by other satisfactory 
evidence to the contrary, or by evidence of such contributory neg- 
ligence on the part of the deceased as would defeat the right of 
recovery. 

Under the real contested issues and the evidence in the case, we 
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do not think there was such error in the above charge as given 
which would demand a reversal of the judyment on this ground. 

The questions sougit to be raised in the seventh and eighth special 
charges asked and refused seem to have been sufficiently presented 
in other parts of the general charge given. 

3. The eighth assigned error is that “The court erred in sus- 
taining the plaintiffs’ objection to the defendant’s questions pro- 
pounded to the witnesses John Henry and J. L. Pannell, for the 
purpose of obtaining their opinions as experts as to whether the 
switching at the time young Cowser was killed was done in such 
manner and with such caution as is employed by railroad em- 
ployees in similar service, as shown by bill of exceptions.” 

Upon the issue of negligence, it was competent for the defendant to 
introduce evidence of the usual mode adopted generally by prudent 
railroad men in switching their cars under similar circumstances as 
those which resulted in the death of the deceased. 

The two witnesses, Henry and Pannell, were present at the time, 
and, as shown by other parts of the record, testified both as to the 
usual and customary mode of such switching, and also the manner 
in which this particular act was performed. This, in connection 
with the testimony that they were experts in such matters, virtually 
resulted in the evidence sought to be elicited by the questions asked 
and refused, as shown by the bill of exceptions. 

4. The eleventh assigned error is that “ The verdict of the jury 
is contrary to the evidence and wholly unsupported in respect to 
the pecuniary loss sustained by the plaintiffs in the death of their 
son, and said verdict is excessive and extortionate in the amount of 
damages assessed.” 

Under the ruling of the court in this case the plaintiffs were con- 
fined to the actual damages sustained. 

The measure of actual damages in such cases, as said in March ». 
Walker, 48 Tex., 375, is the pecuniary injury sustained, and is not 
the same as when the party who is himself injured sues and recoy- 
ers compensation for physical and mental suffering. It has been 
almost universally held that the principle under which such dam- 
ages are to be assessed, under similar statutes, is that of pecuniary 
injury and not as a solativm. 2 Thomp. on Neg., 1259, § 30; Pierce 
on Railroads, 393. 

The difficulty in fixing a definite rule to measure this actual pe- 
cuniary compensation has often been felt and expressed. 

The question whether the jury, in estimating the pecuniary loss 
of parents for the death of a child of tender years, could determine 
for themselves, in their own uncontrolled discretion, unaided by ex- 
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trinsic testimony, the amount of compensation, was raised but not 
decided in R. Co. v. Nixon, 52 Tex., 24. 

If this should be allowed in any case, it would be on the princi- 
ple of necessity only, and should be restricted to that class in which, 
from the nature of the case, satisfactory evidence was not attain- 
able; and not permitted in one like the present, in which the plaint- 
iffs could have shown such facts and circumstances as would have 
enabled the court and jury to have reached a conclusion approxi- 
mating reasonable certainty. 

Perhaps the nearest measure of damages, approximating this rea- 
sonable certainty, would be such sum as would purchase an annuity, 
if such security was in the market, equal to the value of the pecun- 
iary aid which the plaintiff would have derived from the deceased, 
calculated upon the basis of all the facts and circumstances of the 
particular case reasonably accessible in evidence, and including the 
probable duration of life, as shown by approved tables. 

Although from the necessary uncertainty in the testimony in such 
cases the jury must be allowed more than ordinary discretion, yet 
this discretion, as far as possible, should be aided by ev idence. 
Otherwise the vewlict is not returned, as required by their oaths, 
upon the testimony, but upon their individual and perhaps variant 
and erroneous views, and in regard to which the parties may not 
have been heard in evidence or argument. 

The damages being for the pecuniary loss only, the party claiming 
them should ‘then, as a general rule, at least be required to prove such 
facts and circumstances as will enable the jury to return a verdict, 
based upon this evidence, which would approximate reasonable cer- 
tainty; and the court to pass advisedly, in reviewing this evidence, 
upon motion for a new trial. 

This testimony would include the circumstances of the deceased ; 
his occupation, age, health, habits of industry, sobriety and economy, 
his skill and capacity for business, the amount of his property, his 
annual earnings, and the probable duration of life. Pierce on Rail- 
roads, 396; 2 Thomp. on Neg., 1290, both citing numerous authori- 
ties in notes. 

In the case now before the court, though there was testimony 
showing that the deceased had at one time contributed some prop- 
erty to the plaintiffs, and had at some time previously to his death 
thus contributed two-thirds of his wages, yet the plaintiffs did not 
show his pecuniary circumstances, and what his wages had been or 
then were, though it was evident that this testimony was easily 
accessible. 

Without such evidence the verdict of the jury could have been but 
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little more than a merely speculative one, and the court had no 
standard by which to determine its correctness. 

As presented by the record, considering the other facts and cir- 
cumstances of the case, there was nothing which would relieve the 
verdict of the character, which the first blush would stamp upon it, 
that it was greatly excessive and not warranted by the testimony. 
It should have been set aside by the court and a new trial granted, 
and the failure to do this was error, for which the judgment is 
reversed. 

5. The cross assignment of error, filed by the plaintiffs, is that 
. “The court erred in sustaining the general demurrer of defendant 
as to the second count in plaintiffs’ petition, because the allegations 
in said count, if true, would entitle plaintiffs to recover exemplary 
damages of defendant, under the provisions of the statute and state 
constitution by virtue of which this suit was brought.” 

Section 26, article 16, Const. 1876, before cited, reads as follows: 
“Every person, corporation or company that may commit a homi- 
cide through willful act or omission, or gross neglect, shall be re- 
sponsible in exemplary damages to the surviving husband, widow, 
heirs of his or her body, or such of them as there may be, without 
regard to any criminal proceeding that may or may not be had in 
relation to the homicide.” 

It will be thus seen that, under the constitution, exemplary damages 
are allowed only to a certain class or designation of persons — the’ 
surviving husband, widow or heirs of the body, and not to the 
parents, in which right the present suit is brought. 

If the plaintiffs then can recover exemplary damages at all, it 
must be by virtue of the statute. 

The provisions of the Revised Statutes, bearing upon this subject, 
are as follows: 

“ Article 2899. An action for actual damages on account of in- 
juries causing the death of any person may be brought in the fol- 
lowing cases: 1. When the death of any person is caused by the 
negligence or carelessness of the proprietor, owner, charterer or 
hirer of any railroad, . . . orby the unfitness, gross negligence 
or carelessness of their servants or agents. 2. When the death of 
any person is caused by the wrongful act, negligence, unskillfulness 
or default of another. 

“Art. 2900. The wrongful act, negligence, carelessness, unskillful- 
ness or default mentioned in the preceding article must be of such a 
character as would, if death had not ensued, have entitled the party 
injured to maintain an action for such injury. 

Vou. LVI — 20 
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“ Art. 2901. When death is caused by the willful act or omission, 
or gross negligence of the defendant, exemplary as well as actual 
damages may be recovered. 

“* Art. 2903. The action shall be for the sole and exclusive benefit 
of the surviving husband, wife, children and parents of the person 
whose death shall have been so caused, and the amount recovered 
therein shall not be liable for the debts of the deceased.” 

The statute clearly draws the distinction between an act done by 
the proprietor, owner, charterer or hirer of a railroad, and one by 
their servants or agents, and also between actual and exemplary 
damages. In our opinion, under its proper construction, although 
actual damages may be given for death caused by the unfitness, 
gross negligence or carelessness of such servant or agent, as well as 
for the negligence or carelessness of the proprietor, owner, charterer 
or hirer himself, vet that exemplary damages are allowed only for 
the willful act, omission or gross negligence of the “defendant” to 
the suit, if a corporation, for the willful act, omission or gross negli- 
gence of one representing it in its corporate capacity, as a corporate 
officer, but not of a mere ordinary servant or agent. 

Exemplary damages being penal in their character, for a guasi- 
criminal act, involves on the part of him who commits the act the 
question of an express willful intent, or that degree of gross negli- 
gence which implies it. This criminal intent should not by implica- 
tion be imputed to the principal when the act has neither been 
authorized nor ratified by him, so as to make it in law virtually his 
own act. 

The above distinction between the liability of the principal for 
actual and for exemplary damages for the act or omission of the 
servant or agent, is founded upon natural justice, was recognized in 
Hays v. R. Co., 46 Tex., 272, and numerous other cases. 

In our opinion, there was no error in the judgment of the court 
below sustaining the demurrer of the defendant to the second count 
in plaintiffs’ petition, for exemplary damages; but for the error 
previously shown, the judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered July 23, 1881.] 
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Tue Srare or Texas v. E. T. Moore. 
(Case No. 4582.) 


1. Motions — ConsoLIDATION OF — Costs.— A motion against a county attorney to 
compel him to pay into the state treasury money which he had collected by suit 
against a defaulting tax collector, is practically a suit against him by the state, 
and where seven such motions were made, in seven different cases, it was not error 
to consolidate them; nor was it error to refuse the costs of more than one motion. 

2. ATTORNEY GENERAL — POWERS AND DUTIES OF — LEGISLATIVE POWER OVER.— 
Although the attorney general is classed by the constitution as belonging to the 
executive department, and district and county attorneys are classed as belonging 
to the judicial department, the legislature, under the clause declaring that the 
attorney general ‘‘shall perform such other duties as may be required by law,” 
had the power to make that officer the adviser of district and county attorneys, 
and the representative of the state in suits for the recovery of money due the state 
in counties in which there are no district or county attorneys. 

3. SamE— District ATTORNEY — Freres or.—The legislature, however, cannot em- 
power the attorney general to take control of cases in which the constitution 
makes the county or district attorneys the representative of the state; nor can it 
empower him to deprive those officers of the fees which are by law allowed in such 
cases. 

4. District AND COUNTY ATTORNEYS — POWERS AND DUTIES OF.— The constitu- 
tion gives to district and county attorneys the power to represent the state in all 
cases, civil and criminal, in the district and inferior courts of their respective coun- 
ties, except in those cases where it confers that power on the attorney general. 

5. LeGIsLATIVE POWER — LimITATIon oF.— The legislature, unless expressly author- 
ized to do so, cannot withdraw power from the hands in which the constitution has 
placed it. Such power cannot be implied. 

6. CoUNTY ATTORNEYS — Commissions or.— Although art. 257, R. S., recognizes 
the fact that county attorneys are entitled to commissions upon money collected, 
which must be paid into the state treasury, neither that article, nor any other law 
in force, fixes the rate of such commissions. 

7. SamE— STATUTE CONSTRUED.— Art. 1112, Code Crim. Proc., must be construed 
as having no reference to such collections. 

8. Same.— The rate of commissions not being fixed by law, the courts have no an- 
thority to fix it. 

9. Same.— No public officer can collect fees, or impede in its course to the treasury 
any money, without a law authorizing bim to do so, and clearly fixing the amount. 


Apprat from Travis. Tried below before the Hon. A. S. Walker. 


J. H. McLeary, Attorney General, for the state, filed both a brief 
and a printed argument, which are too long for insertion in full. 
The positions taken will appear from the following extracts: 

1. The attorney general has the right under the laws to bring and 
prosecute suits on behalf of the state against defaulting tax collect, 
ors and their sureties in the several district courts of the state, to 
the exciusion of all other officers and attorneys. Citing R. S., arts. 
2802a, 2803, 2800. 
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2. The district court had no authority to exclude the attorney gen- 
eral from the control of suits brought by him, and on motion of the 
county attorney to place him in charge of such suits. 

3. If the county attorney has any right to appear in such suits at 
all, it is onlv as an assistant to the attorney general, and when re- 
quested by him, acting as his junior counsel. Citing R.8., arts. 2798, 
2799, 2800, 2804, and arts. 30 and 40, Code Crim. Proc. 

4. These suits being brought by the attorney general, and the 
county attorney having obtained control of them wrongfully, to the 
illegal exclusion of the attorney general, the county attorney cannot 
claim any fees or commissions for his services or collections. 

7. The law nowhere provides for any fees or commissions in suits 
like these, and the constitution expressly forbids the payment to him 
of any fees, commissions or perquisites which are not prescribed by 
law. 


D. W. Doom and Osceola Archer, for appellee, filed a brief, and 
the former an elaborate written argument. Inthe brief is found the 
following proposition: 

The defendant, as county attorney of Travis county, being required 
by the constitution to represent the state in all cases in the district 
court of Travis county, and having been, by order of the court, re- 
quired to represent the state in the seven cases in which these mo- 
tions were made against him, and having prosecuted said cases to 
judgment and execution, and no other compensation than commis- 
sions being provided by law for such services, was entitled, under 
the law, to ten per cent. commissions on all money collected for the 
state on the judgments in said cases, and, therefore, the second con- 
clusion of law found by the court, and the judgment in accordance 
therewith, are correct. Citing Const., art. 2, see. 1; art. 5, sec. 21; 
art. 4, sec. 22; art. 3, sees. 35, 36-43; R.S., arts. 245, 248, 249, 250, 
254, 255, 257, 260, 2797, 2798, 2799, 2389, 2375, 2396, 2400; Code 
of Crim. Proe., arts. 31, 41, 975, 976, 977, 978, 979, 980, 1112, 1113, 
449, 836, 891; Act of August 23, 1876, pp. 284-286, secs. 2-7; 
Arts. 1112, 1113 of the Code of Criminal Procedure, as it came from 
the commissioners to revise the laws and as adopted by the legisla- 
ture; Report of the commissioners to revise the laws, page 13; Act 
of April 22, 1879, p. 1383; Act of August 7, 1876, p. 85; The State 
v. Railroad Company, 2+ Tex., 80; The State v. Norrell, 53 Tex., 
427; Spencer v. Galveston County, Galveston term, 1882; Comstock 
v. Grand Rapids, 40 Mich., p. 397; Clough v. Hart, 8 Kans., 487; 
Missouri River Railroad Co. v. Richards, 8 Kans., 101. 
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Counsel also contended that the commissions of the county attor- ; 
ney in such cases were fixed by article 1112, Code Crim. Proc., re- 
ferring to sec. 7 of the act of August 23, 1876, as the original from 
which art. 1112 was taken. 


Srayron, Associate Jusrice.— This action was brought by the 
state of Texas, through the attorney general, by motion, against 
E. T. Moore, county attorney for Travis county, to compel Moore to 
pay into the state treasury a certain sum of money, collected of 
A. M. Mellvaine and others by Moore, as county attorney, under a 
judgment against McIlvaine, who was a defaulting tax collector, 
and his sureties. Moore, the county attorney, resisted the motion, 
upon the ground that he was entitled to retain the money in con- 
troversy as his commission of ten per cent. on the sum collected 
from McIlvaine and his sureties. 

There were pending six other motions of the same character 
against Moore, in all of which he set up the same defense. 

The motions in the seven cases were consolidated, and a judgment 
was rendered therein that Moore should pay into the state treasury 
the sum of 897.90, the same being ten per cent. on sum collected by 
him in fees due to officers as fees in felony cases, to pay which the 
appropriation was exhausted, and on that account no commissions 
on the sum so collected was allowed. 

Before final judgment was entered upon the seven motions, Moore 
paid the $97.90 into the state treasury, arid produced evidence 
thereof to the court, and the court ordered that no execution should 
be issued therefor. The court adjudged that Moore, the county at- 
torney, was entitled to ten per cent. commissions on sums collected 
on judgments recovered by him, and that he was entitled to hold the 
same, and gave judgment against him for the cost of only one motion. 

It is claimed that the court erred in consolidating the seven 
motions. 

These motions were all made by the state of Texas against E. T. 
Moore, and the fact that the money which it was sought to compel 
gaim to pay into the state treasury was collected from seven default- 
ing tax collectors, did not render it necessary to file a motion in 
each case. 

The motions were practically suits, and being between the same 
parties, the court did not err in consolidating them (It. 8., 1450), 
nor did the court err in refusing the costs of more than one motion. 

In the months of February and March, 1881, the Hon. W. M. 
Brown, comptroller of public accounts, placed in the hands of J. H. 
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McLeary, attorney general of the state of Texas, certain accounts 
against the following defaulting collectors, to wit: 

Against G. W. Loftin and sureties, against J. T. Wilson and sure- 
ties, against J. W. Stockley and sureties, against A. McIlvaine and 
sureties, against J. J. McConn and sureties, against B. LB. Meaders 
and sureties, and against J. M. Elkins and sureties. 

Petitions were prepared by the attorney general in his office, and 
filed in the district court of Travis county, on the dates and with the 
dockets numbers as follows: 


Docket No. Style. Date of jile. 
ee The State v. G. W. Loftin et al ..ccccccccccccscce March 11, 1881 
es bikie ties aia’ Toe Ciate vc. J. T. Wrison 6b al .ccccccencce ecceee March 19, 1881 
er The State v. J. W. Stockley, Adm’r, et al......... March 22, 1881 
ae ee The State vr. A. McIlvaine et al .....sccccscee oe March 22, 1881 
eee The State o. J. J. McConr et al......cccccceccess March 25, 1881 
ST hid hones The State v. B. B. Meaders et al..... te cbint eoees March 28, 1881 
DOZ3 ; .ececcceree Lhe State v. J. M. Elkins et al ..... piinnaminks March 29, 1881 


And service obtained on the defendants thereunder by the efforts 
of the attorney general. 

On the 1ith day of April, 1881, E. T. Moore, Esq., filed motions 
in all the above cases, in which, after setting out that he was county 
attorney of Travis county; that there was no district attorney ; that 
under the constitution and laws of the state, it was his duty and 
privilege to institute and prosecute these suits; that these suits had 
been instituted against his consent, and without his knowledge, by 
the attorney general, and prayed that the court enter an order in 
each of said causes recognizing his right to prosecute and control 
these suits to the exclusion of all other officers or attorneys. 

This motion was argued before the court on the 16th of April, in 
the case of The State of Texas v. J. J. MceConn, No. 5617. 

The court sustained the county attorney’s motion, took from the 
attorney general the right of appearing and prosecuting in suits he 
had brought, and in everything gave control to the county attorney 
to the exclusion of the attorney general. 

After this action of the court the several suits were prosecuted to 
final judgment by E. T. Moore, and the money upon which he 
claimed commissions was collected on said judgments, partly by him 
and partly by the attorney general, and the same, less ten per cent. 
as commission, was paid into the state treasury by the officer collect- 
ing the same, which sum E. T. Moore, as county attorney, claimed 
the right to retain, and his right so to do presents the main question 
in the case. Whileit is true that our government is departmental in 
character, and that the officers of the different departments are to a 
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very large extent independent of and free from the contro! of the 
heads of other departments, yet in the very nature of things, in 
the details of business, occasions will and doarise, where officers of the 
executive department do and ought to exercise a power at least ad- 
visory over some officers, who, although classed in a different depart- 
ment, exercise powers in fact partaking more of the character of 
executive power than of judicial power; among these are district 
and county attorneys, sheriffs and constables. 

As was said by Roberts, J., in the case of The State v. The South- 
ern Pacific R. R. Co., 24 Tex., 117, in speaking of the powers of the 
attorney general and of district attorneys, and of their relation to 
the executive of the state, “In England the king could direct and 
control the bringing of suits by his direct control over the officer 
who might be attorney general. In this state such direct control as 
a legal power is cut off by the independence of the law officers of 
the state. Still it does not follow that all official connection is sev- 
ered between the supreme executive officer of the state and those 
who represent the state in our courts. The power of the governor 
may be advisory or suggestive of duty in this case, as it is in many 
of his functions. And, although absolute subjection does not exist, 
harmony between executive officers who are impelled by a common 
duty is to be expected generally, unless a difference of opinion 
should exist as to the proper course to be pursued. That is an in- 
convenience which is consequent upon maintaining the independence 
of inferior officers. . . . While our statutes seem designed to 
make a division of powers and duties between them (attorney gen- 
eral and district attorneys), in representing the interest of the state 
in the several courts, they evidently contemplate a correspondence 
for advice and information between them.” 

From the 11th day of May, 1846, until the present time, this rela- 
tionship has, under the statutes of this state, been recognized, and it 
is not believed that the fact that, under the present constitution, 
they have been placed in different departments, severs that relation- 
ship, their duties being of the same character; for while the constitu- 
tion declares that no person, * being of one of those departments, 
shall exercise any power properly attached to either of the others, 
except in the instances herein provided,” it also declares that the 
attorney general, in addition to the powers and duties which are ex- 
pressly conferred upon him by the constitution, shall “ perform such 
other duties as may be required by law.” 

Under this provision of the constitution the legislature has the 
power to make the attorney general, as it has done, the adviser of 
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district and county attorneys. [He is the superior law officer of the 
state. 

In reference to the duties of the attorney general, art. 2802a, 
R. 8., provides that * he shall, at least once a month, inspect the ae- 
counts in the offices of the state treasurer and comptroller of public 
accounts of all officers and of individuals charged with the collec- 
tion or custody of funds belonging to the state, and proceed imme- 
diately to institute or cause to be instituted against any such officer 
or individual who is in default or arrears, (suit) for the recovery of 
funds in his hands.” 

Under the provisions of this act we have no doubt that the attor- 
ney general would have the power to institute and prosecute a suit 
for the recovery of money due to the state, in any county of the 
state in which there might not be a county or district attorney —and 
there are frequently counties in which there are none, or that he 
might in such case fully represent the state in any character of suit 
pending in the district or inferior courts of the state, to which the 
venue of the case pertained; otherwise occasions might arise in 
which no official representation could be had by the state. His 
power to prosecute a suit against a county or district attorney, to 
compel the payment into the state treasury of money collected by 
such officer, would clearly exist. [His power under the article above 
referred to, to prosecute this suit in the district court, is not ques- 
tioned. And under that act we have no doubt that the attorney 
general might prosecute, in connection with the proper district or 
county attorney, such suits as are therein provided for; such action 
upon his part, however, could not control the right of a county or 
district attorney to such fees as may be provided by law for such 
officers in such cases, nor deprive them of their freedom and inde- 
pendence of action as to method of managing and conducting the 
case, further than he may do so by advisory methods, unless the 
legislature has the power ta impose upon him the powers which 
the constitution expressly confers upon county and district attorneys. 

Had the legislature such power? This question is not without 
difficulty, and its solution depends upon the true construction of the 
provisions of the constitution, which are apparently somewhat con- 
flicting, in regard to the powers and duties of the attorney general 
and county attorneys. 

The constitution provides that “the attorney general 
shall represent the state in all suits and pleas in the supreme court 
of the state in which the state may be a party, and shall especially 
inquire into the charter rights of all private corporations, and, from 
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time to time, in the name of the state, take such action in the courts 
as may be proper and necessary to prevent any private corporation 
from exercising any power, or demanding or collecting any species 
of taxes, tolls, freight or wharfage not authorized by law. He 
shall, whenever sufficient cause exists, seek a judicial forfeiture of 
such charters, unless otherwise expressly directed by law, and give 
legal advice in writing to the governor and other executive officers, 
when requested by them, and perform such other duties as may be 
required by law. . . . He shall receive for his services an an- 
nual salary of two thousand dollars, and no more, besides such fees 
as may be prescribed by law; provided, that the fees which he may 
receive shall not amount to more than two thousand dollars annu- 
ally.” Const., art. 4, see. 22. 

So much of the constitution as prescribes the powers, duties and 
compensation of county attorneys is as follows: “ The county attor- 
neys shall represent the state in all cases in the district and inferior 
courts in their respective counties. . . . County attorneys shall 
receive as compensation only such fees, commissions and perquisites 
as may be prescribed by law.” Const., art. 5, sec. 21. 

These two sections taken together render it evident that it was 
not intended to confer upon county attorneys the power, or to impose 
upon them the ditty, of representing the state 7 @/l suits in the 
district and inferior courts; for it is made the express duty of the 
attorney general to prosecute certain classes of suits which can only 
be prosecuted in the district courts of the state. The State ex rel. 
Clement v. The Paris R’y Co., Austin Term, 1881. If in this class 
of suits he may call to his assistance a district or county attorney, 
this detracts nothing from his powers or duties. 

It is claimed, however, that under that clause of art. 4, sec. 
22, which provides that the attorney general shall “ perform such 
other duties as may be required by law,” that the legislature may 
empower him to discharge such duties as are imposed upon district 
or county attorneys, and that by art. 28020, R. S., the attorney 
general is empowered to institute and prosecute against delinquent 
tax collectors, in the district courts, all such suits as may become 
necessary to secure the payment into the treasury of the state of 
the sums by them collected. 

That article read as follows: “ He shall, at least once a month, in- 
spect the accounts in the offices of the state treasurer and the comp- 
troller of public accounts of all officers and individuals charged with 
the collection or custody of funds belonging to the state, and shall 
proceed immediately to institute or cause to be instituted against any 
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such officer or individual who is in default or arrears, (suit) for the 
recovery of funds in his hands; and he shall also institute immedi- 
ately criminal proceedings against all officers or persons who have 
violated the laws by misapplyi ing or retaining in his (their) hands, 
funds belonging to the state.” This article is ‘aie enough to con- 
fer all the power claimed; but it is not believed that it was the in- 
tention of the constitution to confer, by the general clause above 
referred to, power upon the legislature to give to the attorney gen- 
eral power to perform those acts which the constitution itself con- 
ferred upon county attorneys; but that it was intended thereby to 
give the legislature power to confer upon the attorney general such 
powers as might be deemed necessary in regard to matters which had 
not been expressly conferred by the constitution upon some other 
officer. Any other construction would lead to the doctrine that the 
constitution had empowered the legislature to alter the constitution 
itself, without an express grant of such power. Art. 28020, RK. S., 
grants some powers and imposes some duties upon the attorney gen- 
eral in regard to matters upon which the constitution is silent, and 
in so far as it does so, there can be no objection to their exercise. 
The legislature has imposed upon the attorney general many duties 
in regard to which the constitution says nothing, among which it is 
made his duty to examine the charters of contemplated railway cor- 
porations (Acts 1876, 141); he is made a member of the board to con- 
tract for public printing (Acts 1876, 31); he is member of the board 
to have land for new capital surveyed, sold and capital built (Acts 
1879, 9, 111); and many other powers and duties are imposed upon 
that officer. 

It must be presumed that the constitution, in selecting the de- 
positaries of a given power, unless it be otherwise expressed, intended 
that the depositary should exercise an exclusive power, with which 
the legislature could not interfere by appointing some other officer to 
the exercise of the power. 

This is recognized in art. 2 of the constitution, which provides 
that “the powers of the government of the state of Texas shall be 
divided into three distinct departments, each of which shall be con- 
fided to a separate body of magistracy, to wit: those which are 
legislative to one, those which are executive to another, and those 
which are judicial to another; and no person or collection of per- 
sons, being of one of these departments, shall exercise any power 
properly attached to either of the others, except in the instances 
herein expressly permitted.” 

The attorney general is made a member of the executive depart- 
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ment, while county attorneys are made members of the judicial 
department. They each have certain powers, the exercise of which 
would seem to require that the one as well as the other might prop- 
erly have been made a member of the executive department; but 
the constitution provides otherwise, and grants to the attorney gen- 
eral certain powers, the exercise of which can only be had in the 
judicial department, and those are “in the instances herein expressly 
permitted.” 

The powers granted to county attorneys in reterence to represent- 
ing the state in all cases in the district and inferior courts in their 
respective counties, is broad, and comprehends alike cases civil and 
criminal, except so far as the constitution itself confers power upon 
the attorney general to represent the state in those cases. 

If the legislature had attempted to confer power upon a county 
or district attorney to represent the state in the supreme court, to 
the exclusion of the attorney general, no one would question its 
want of power to do so, and this for the sufficient reason that the 
constitution declares that the attorney general shall represent the 
state in that court, and the legislature has no power to alter it or 
evade its commands. 

That the constitution might empower the legislature to withdraw 
power from the hands in which tke constitution placed it, and to 
confer the same upon an another officer or tribunal, cannot be ques- 
tioned; but to enable the legislature to do so, the power must be 
given in express terms, and it cannot be implied. Such a power is 
found in article 5, section 22, of the constitution, which provides 
that “ The legislature shall have power, by local or general law, to 
increase, diminish or change the civil and criminal jurisdiction of 
county courts; and in cases of any such change of jurisdiction, the 
legislature shall also conform the jurisdiction of the other courts to 
such change.” 

The constitution does not in express terms make it the duty of the 
attorney general to represent the state in suits in which it is in- 
terested in the court of appeals, but it does not confer that power 
upon any other officer; hence the legislature had full power to im- 
pose, as it has done, that duty upon the attorney general. 

The provision of the constitution which declares that the attorney 
general, in addition to the duties specifically imposed upon him, 
shall “ perform such other duties as may be required by law,” is 
general; that part thereof which declares that “the county attor- 
neys shall represent the state in all cases in the district and inferior 
courts in their respective counties” is specific, and under the well 
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settled rule of construction, if there was a conflict, the latter would 
have to prevail. Warren v. Shuman, 5 Tex., 454. Legislative con- 
struction, though entitled to great weight, is not binding upon the 
courts, and the settled doctrine is that construction for the purpose 
of conferring power should be resorted to with great caution, and 
only for the most persuasive reasons. Field v. The People, 2 
Scam., 7%. 

If we look to past legislation, under all the constitutions of this 
state, none of which defined the duties of the attorney general or 
of district or county attorneys so specifically as does the present, it 
will be seen that it was always contemplated that the district attor- 
neys should represent the state in all cases in the district and infe- 
rior courts, except certain actions which were designated; as were 
suits against colonial contractors which the attorney general was re- 
quired to prosecute. Pasch. Dig., 210. The constitution of 1570, 
art. 4, sec. 23, made it the duty of the attorney general to “super- 
intend, instruct and direct the official action of the district attor- 
neys so as to secure all fines and forfeitures, all esgheated estates, 
and all public moneys to be collected by suit.” 

We have found no law which required the attorney general to 
execute any bond, as district attorneys were heretofore and as 
county attorneys are now required to execute, to secure the payment 
into the state treasury of such money as they may collect for the 
state. This, of itself, would be no argument in favor of the propo- 
sition that the attorney general had no power to represent the state 
in the district and inferior courts in cases for the collection of 
money due to the state, if such power was expressly granted; but 
in the absence of such express grant of power, when we take into 
consideration the fact that such bonds are required of perhaps every 
officer whose duties require him to collect money for the state, the 
non-requirement of such a bond is strongly persuasive of the want 
of intention to confer upon the attorney general the power to col- 
lect money from defaulting tax collectors. Since the act of 1846, it 
has been made the duty of the attorney general “ to transmit to the 
proper district or county attorneys, with such instructions as he may 
deem necessary, all certified accounts, bonds or other demands which 
may have been delivered to him by the comptroller of public ac- 
counts for prosecution and suit.” R. S., 2799. 

We are of the opinion that the court did not err in holding that 
it was the right and duty of the county attorney to represent the 
state in the several suits hereinbefore referred to. 

Did the court err in holding that the county attorney was en- 
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titled to retain ten per cent. of the amount collected under the 
judgments recovered by him as commissions / 

That some of the money may have been paid to the attorney 
general does not affect the question; if the county attorney was 
entitled to the commissions claimed, had the money gone into his 
hands. 

The constitution, art. 5, sec. 21, provides that “County attor- 
neys shall receive as compensation only such fees, commissions and 
perquisites as may be prescribed by law.” 

The Revised Statutes recognize the right of a district or county 
attorney to retain commissions on moneys collected by them for the 
state, but do not provide what commission may be retained. 

Art. 257, R. S., provides that “ Whenever a district or county at- 
torney has collected money for the state, or for any county, he shall, 
within thirty days after receiving the same, pay it into the treasury 
of the state, or of the county to which it belongs, after deducting 
therefrom and retaining the commissions allowed him thereon by 
law.” In the act of August 7, 1876, p. 88, defining and regulating 
the duties of county attorneys, and in the act of August 23, 1876, 
p. 286, fixing and regulating the fees of all the officers of the state, 
and of the several counties, it was provided that, ‘on all fines, for- 
feitures, or money collected for the state or county, recovered by 
him, the county attorney shall be entitled to ten per cent. of the 
amount so collected.” 

This law is not carried into the Revised Statutes, which provide 
“That all civil statutes, of a general nature, in force when the Re- 
vised Statutes take effect, and which are not included therein, or 
which are not expressly continued in force, are hereby repealed.” 
R. 8., p. 718, sec. 4. 

This repeals the acts of 7th and 23d of August, 1876, which 
were the only laws in force regulating the compensation of county 
attorneys in civil cases. The case of Spencer v. Galveston County 
was upon facts arising before the adoption of the Revised Statutes, 
and no examination of the rights of county attornevs under the 
tevised Statutes was made. 

The laws regulating the commissions of county attorneys in cases 
civil, and not in any manner connected with the administration of 
the criminal law of the state, were “ civil statutes;” they were. “of 
a general nature,” for they applied to all cases and officers within 
their terms; they are not included in the Revised Statutes; nor are 
they “ expressly continued in force.” 

It is claimed, however, that art. 1112 of the Code of Criminal 
Procedure is applicable to this case. 
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That article reads as follows: “ The district or county attorney 
shall be entitled to ten per cent. on all fines, forfeitures, or money 
collected for the state or county upon judgments recovered by him, 
and the clerk of the court in which such judgments are rendered 
shall be entitled to five per cent. of the amount of said judgments, 
to be paid out of the money when collected.” 

This article, in so far as the rights of a clerk to receive commis- 
sions, in such cases as those in which the county attorney in this 
cause claims the right to retain them, was considered in the case of 
The State of Texas v. Norrell, 53 Tex., 430, and it was therein held 
that that article had no application to moneys other than such as 
were collected under the Penal Code and Code of Criminal Pro- 
cedure. 

The language is in no material respect different in respect to the 
clerk to that applicable to a county attorney, except in the per cent. 
which each are therein declared to be entitled to. 

It is true that there is an omission to provide in the Revised Stat- 
utes for commissions, in civil cases in which the state is a party, to 
county or district attorneys, and that the same does provide fees for 
clerks in all civil cases, and this in construction is entitled to some 
weight, for it is not to be presumed that officers are to work without 
compensation. 

Art. 1112, Code Crim. Proc., as it now stands, was not contained 
in the code as it came from the hands of the commission to revise 
the laws, and as the same was adopted; but the article as it then 
stood was amended by the insertion of that part thereof which ap- 
plies to clerks, by the act of April 22, 1879, whick by its title pro- 
fesses to be an amendment to “ Anact toadopt and establish a penal 
code and a code of criminal procedure for the state of Texas.” 

While sections 35 and 36 of art. 3 of the constitution, by section 
43 of that article are inoperative upon the revision required to be 
made by the last named article, yet those sections are operative 
upon any amendment to a civil or criminal statute contained in 
either the civil or criminal codes as revised; and it may well be 
questioned if any presumption could be entertained that the legisla- 
ture, in the face of sections 35 and 36, art. 3, intended to give art. 
1112, Code Crim. Proc., any effect whatever in reference to the col- 
lection of money in suits in every respect civil in character, and 
which in no manner are connected with the administration of the 
criminal law. 7 

A fair construction of that article may limit its operation to such 
moneys as are collected in the name of the state under the provis- 
ions of the Code of Criminal Procedure, which, however, when col- 
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lected, are by law to be paid into the county treasury; for there is 
nothing in its language which makes it applicable to money which 
must be paid into the treasury of the state. Article 257, R. 8., does 
recognize the fact that county attorneys are entitled to commissions 
upon moneys collected, which must be paid into the state treasury, 
but none of its provisions fix the rate of commission. 

If, after art. 1112, Code Crim. Proc., became operative, and be- 
fore the Revised Statutes took effect, a question had arisen as to the 
rate of commission which a county or district attorney was entitled 
upon collections made from a tax collector, no one would have 
thought to look, or would have felt authorized to look to that 
article for the measure of compensation, but would have looked to 
the civil statutes then in force. 

Past legislation will illustrate the question. The act of 1848 
(Pasch. Dig., 3274) provided for commissions in all suits prosecuted 
by district attorneys for the state in which money was collected, 
without any distinction between suits which were strictly civil and 
such as were connected with criminal procedure, at the rate of five 
per cent. upon all sums not exceeding $5,000, and upon all sums 
in excess of that amount, two and a half per cent. The Code 
of Criminal Procedure allowed five per cent. commissions on all 
sums collected under its provisions, without reference to the amount 
collected. Pasch. Dig., 3274. The rate of commission was again 
changed under the Code of Criminal Procedure, in 1870 (Pasch. 
Dig., 5842), and as thus changed, district attorneys were entitled to 
a fee of ten per cent. on all sums not exceeding $1,000, and five per 
cent. on all sums in excess of that. 

Under these laws, the act of 1848 would have regulated the rate 
of commission in civil cases, so long as it remained in force. 

From this it will be seen that the rate of commission in civil and 
in criminal proceedings has not been the same at all times. 

In fact, all of the provisions of the Code of Criminal Procedure 
regulating commissions have been confined to collections made under 
its authorization, unless article 1112 is an exception. 

When we consider that in making amendments to the Penal Code 
or Code of Criminal Procedure the ‘title to the amending act, under 
sec. 35, art. 3, of the constitution, must show the subject of the 
amendment, and that that subject must be one connected with the 
criminal law, it cannot well be conceived that the legislature in- 
tended to make that article applicable to civil suits, or to commis- 
sions in civil cases, which can only be regulated by the Revised 
Statutes, or law amendatory thereof. An amendment purporting in 
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its title to be an amendment to the Code of Criminal Procedure, 
which should attempt to regulate fees in actions in no manner con- 
nected with the administration of the criminal laws, would be void 
under the 35th section of art. 3 of the constitution, and it could not 
be presumed that the legislature intended to do indirectly what it 
could not have done directly. Cannon v. Hemphill, 7 Tex., 207. 

The Revised Statutes declare that “ The duties and powers of dis- 
trict and county attorneys shall be such as are prescribed in this title 
and in the Code of Criminal Procedure of this state ” (R. 8., 250); 
but carefully abstains from attempting to designate those powers any 
further than the same apply to matters essentially civil in their 
character. But this article cannot be construed to mean that the 
rights of a county attorney are the same in collections made in civil 
cases, as in collections made in criminal pases; if the legislature had 
so intended, a few plain words would have expressed that intention ; 
besides, it would require a meaning to be given to the words * duties 
and “ powers ” which they do not ordinarily have, to make them reach 
the question now under consideration. 

It is claimed, however, that if art. 1112, Code Crim. Proc., does not 
regulate the rate of commission which a county attorney is entitled 
to in civil cases, that the same may be looked to, and the rate of 
commission in such cases, by analogy, may be determined. 

In actions between man and man for services rendered by the 
one at the request of another, in the absence of a contract fixing the 
compensation, the courts have the power to inquire what will ‘be a 
reasonable compensation for the services performed, and to render 
judgment for such sum; but no such power is believed to exist in 
regard to the fees of public officers, in the absence of an express 
grant of such power. 

The constitution provides that ‘‘ The legislature shall provide by 
law for the compensation of all officers, servants, agents and public 
contractors not provided for in this constitution,” and this power 
can be exercised by the legislature alone. 

A failure of the legislature to exercise the power thus conferred 
cannot clothe the courts with it. 

The case of Missouri River R. R. Co. v. Richards, 8 Kans., 101, is 
referred to as an authority for the exercise of such a power by the 
courts; but that case was one in which a secretary of the company’ 
had rendered services for it, but the board of directors had not fixed 
the rate of compensation therefor, as the by-laws of the company 
required they should do, and the court held that the secretary was 
entitled to a reasonable compensation in the absence of any under- 
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standing that the services were to be rendered without compensation. 
This was an action essentially between persons, and the principle 
therein announced has no application to the case now under con- 
sideration. 

It is not believed that any well considered case can be found in 
which a public officer has been permitted to collect fees unless the 
same are provided for, and the amount thereof declared by law. 

In pursuance of the constitutional requirement, the legislature has 
enacted laws fixing the compensation of public officers in cases civil 
and criminal; and if there be nothing in the laws evidencing a con- 
trary intention, it would probably have to be held that an officer 
was not entitled to any compensation for such services as it is made 
his duty to perform, but for which no og is provided by 
law; but as we have already said, art. 257, R. S., does recognize the 

right of a county attorney to commissions on money collected by 
him for the state; it, however, fails to fix the rate of such commis- 
sion, and until the legislature does so, neither the courts nor the in- 
terested party, nor any officer of the government, can fix it. 

If relief can be given to the appellee, it must be sought through 
the legislative department of the government, and not through the 
judiciary. 

No public officer can withdraw from the state treasury, or impede 
in its course to the treasury, any money without a law authorizing 
him to do so, and clearly fixing the amount. 

The court erred in adjudging that the appellee was entitled to re- 
tain in his hands ten per cent. of the amount collected, and the judg- 
ment of the district court will be reversed, and judgment here 
rendered that the state recover of the appellee the sum of $1,221.96, 
the same being amount of money retained by the appellee after de- 
ducting $97.90, paid into the state treasury at the time of rendition 
of judgment in the court below. 

REVERSED AND RENDERED. 

{Opinion delivered June 13, 1882.] 





Z. E. Coombes v. J. Pinckney Tromas ET AL. 
(Case No. 3253.) 

1. MARRIED WOMAN — CERTIFICATE OF ACKNOWLEDGMENT.— A certificate of ac- 
knowledgment of a married woman sufficiently shows her privy examination 
when it states that she was examined separate and apart from her husband. 

2. CASES APPROVED AND FOLLOWED.— Belcher v. Weaver, 46 Tex., 294; Soiyer ve. 
Romanet, 52 Tex., 567, approved : 

Vou. LVII — 21 
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Appear from Dallas. Tried in 1876 before Hon. H. Barksdale. 
John J. Good, for appellant. 


John M. Stemmons and Field & Stevens, for appellee. 

(As the elaborate briefs of counsel on both sides were prepared 
early in 1876, since which time decisions of the supreme court on 
the subjects discussed have been made, it is thought proper to omit 
them.) 





Warker, P. J. Com. Arp.— The certificate of the privy examina- 
tion and acknowledgment of Mrs. Sallie Thomas, attached to the 
deed to Haynes, is as follows: 

“Srare or Texas, County of Dallas. 

“ Before me, John M. Laws, clerk of the district court of Dallas 
county, Texas, personally appeared J. Pinckney Thomas and Sallie 
Thomas, his wife, who are to me well known, and acknowledged 
that they signed, sealed, executed and delivered the foregoing deed 
for the purposes and considerations therein specified; and the said 

Sallie Thomas having been examined by me separate and apart 
from her said husband, and after having the contents and effects of 
the foregoing deed fully explained to her by me, she acknowledged 
that she signed the same of her own free will and accord, without 
the fear, force or persuasion of her husband, and that she wished 
not to retract it. Witness,” ete. 

The objections urged against the admissibility of the deed as evi- 
dence against Mrs. Thomas were, first, that the certificate failed to 
show that she had acknowledged the deed to be her act; second, 
that it failed to show the delivery of the deed by Mrs. Thomas, or 
a declaration by the officer that said deed was delivered by her; and 
third, that it failed to show any privy examination of Mrs. Thomas 
by the officer taking her acknowledgment. 

The first and second points of objection to the validity of the 
certificate in question which are presented by the bill of exceptions, 
have been conclusively determined in favor of the sufficiency of this 
certificate by the decisions of our supreme court. See Belcher ». 
Weaver, 46 Tex., 294; Solyer v. Romanet, 52 Tex., 567. 

The third ground of objection is not, we think, well taken. The 
statute, it is true, contemplates that the examination to be made 
by the officer, and who is to receive her acknowledgment, shall be 
“ privily” made. Privily, according to Webster's Dictionary, means 
privately or secretly. The examination, therefore, contemplated by 
article 1003, Pasch. Dig., is to be made not only apart from the 
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husband, but under circumstances of such privacy as will comport 
with the purpose sought to be obtained in securing to the wife ample 
opportunity for unrestricted consultation with, and advice from, the 
officer of the law, whose duty it is to instruct her; and to secure 
her, at the same time, against the influences of all persons, and es- 
pecially of her husband, in determining whether she will give effect 
or not to the instrument of writing before her. The statute, how- 
ever, does not prescribe as an essential requirement to the validity 
of the certificate, that it must appear upon the face of the certificate 
itself that the examination was conducted by the officer in such way 
as to affirmatively and conclusively show that it was “ privi/y” 
made; it does not require the circumstances of privacy attending 
the examination to be set forth in the certificate. If the recitals in 
the certificate show that the wife was examined under circumstances 
which reasonably and fairly implied that she was examined separate 
and apart from her husband, with the opportunity afforded her to 
enjoy the benefits contemplated by the statute, as we have above 
indicated, it would be presumed that the officer did his duty in re- 
gard to the mode and manner of conducting an examination, and 
that he had a proper regard to the time, place and circumstances 
contemplated by the law in respect to the privacy of the exami- 
nation. 

There is nothing in this certificate that negatives the idea that 
the examination of the wife in this case was such privy examination 
as is contemplated by the statute. The certificate of the officer 
that she was examined by him “ separate and apart” from her hus- 
band, we think, was sufficient to show prima facie that she was 
* privily examined by such officer apart from her husband.”’ 

For the error in excluding the deed in question, judgment ought 
to be reversed and the cause remanded in the above proceedings. 


REVERSED AND REMANDED. 
[Opinion delivered June 13, 1882.] 
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Bussy anp Scrocerns v. G. W. Davis et At. 
(Case No, $272.) 

1. Community — QUALIFICATION OF SURVIVOR OF.— Where the onty evidence that 
the wife had qualified as survivor of the community consisted of an application by 
her, under the statute, for the appointment of three named appraisers, and of an 
instrument on file in the county court, sworn to by two of these persons, purporting 
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to be an appraisement of the property belonging to the estate of the deceased 
husband: Held, 

(1) That the latter instrument conveyed no notice that the wife was seeking to 
qualify, under the statute, as survivor of the community. 

(2) In the absence of any order of court and of anything showing that the in- 
ventory was made or filed by the wife, that the evidence was insufficient to show 
that she had qualified under the act of August 26, 1856. 


Apprat from Ellis. Tried below before the Hon. H. Barksdale. 


E. P. Anderson & Bro. and Hancock, West & North, for appel- 
lants. 


A. A. Kemble, for appellee. 


Govtp, Cuter Justice.—The judgment in this case must have been 
rendered on the ground that the land in controversy was the com- 
munity property of J. W. Busby and his wife Mary, and that the 
conveyance by Mary Busby to D. G. Ransom, made after her hus- 
band’s death, was valid, because previous to making said conveyance 
she had filed in the county court an inventory and appraisement of 
all the community property of herself and her deceased husband, 
and bad otherwise so fulfilled the requirements of the statute that 
she was authorized to dispose of the community estate. Pasch. 
Dig., arts. 4648, 4652. 

The record shows a petition by her, as surviving wife of J. W. 
Busby, for the appointment of Nicholas Sims, John Guye and 
WwW right Edmundson as appraisers “of the property of said estate,” 
the petition referring expressly to the act of August 26, 1856, con- 
taining the articles above cited. This petition is dated August 30, 
1858. No order of court appointing appraisers is shown, but on 
October 13th, N. P. Sims and Wright Edmundson, styling them- 
selyes commissioners appointed by the ec yunty court, and professing 
to act in compliance with the “above appointment,” subscribed and 
swore to an instrument in which they say that they “ valued all the 
property rendered belonging to the estate of John M. Busby, de- 
ceased.” This document is subscribed by the appraisers alone, is 
sworn to by them only, as a correct inventory of the property be- 
longing to the estate of John W. Busby, deceased, so far as the 
same had been pointed out to them, and is marked by the clerk of 
the county court filed October 13, 1858; no further action of Mrs. 
Busby is shown, nor does anything else appear affecting the question 
of Mrs. Busby’s authority to dispose of the community property. 
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The decisions of this court have been very liberal in supporting 
efforts by the survivor of the community to comply with the re- 
quirements of the act of August 26,1856. Dawson v. Holt, 44 Tex., 
174; Cordier v. Cage, 44 Tex., 532; Jordan v. Imthurn, 51 Tex., 
276; Green v. Griscom, 53 Tex., 432. But in our opinion the “ in- 
ventory and appraisement” in this case is more defective than any 
which has heretofore been held sufficient. Not only is there an ab- 
sence of any order whatever of the court or county judge, and of 
anything showing that the inventory was made or filed by Mrs. 
Busby, but the inventory does not purport to be “an inventory and 
appraisement of all the community property of” herself and her 
deceased husband, as required by the statute. It purports to be 
only an inventory of the property belonging to the estate of John 
W. Busby. The filing and record of such an instrument would 
convey no notice that Mrs. Busby was seeking to qualify herself to 
dispose of the property inventoried as community property of her- 
self and her deceased husband. It may be that any one finding 
this instrument on record, and finding Mrs. Busby’s petition also on 
file, would be led to infer that the “ inventory and appraisement ” 
was designed to be of the community estate of Mrs. Busby and her 
deceased husband. The difficulty remains that the “inventory and 
appraisement ” does not purport to be such as the statute requires, 
but does purport to be something essentially different. We think 
that the evidence failed to show that Mrs. Busby had qualified as 
survivor of the community under the statute of 1856. As this con- 
clusion is fatal to the judgment, and as the case is one which we 
think should properly be remanded. for another trial, we purposely 
abstain from discussing the sufficiency of the evidence to establish 
that the land was the separate property of J. W. Busby. 

It is perhaps proper to add that we see nothing in this case call- 
ing on us to revise the action of the court in granting a new trial at 
a former term. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 13, 1882.} 
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B. R. Davis & Bro. v. Assy C. SALADEE ET AL, 
(Case No. 3544.) 


1. Huspanp AND WIFE — MariTAL riGutTs.— A wife finally separated from her 
husband has power to bind her separate estate by her contracts. 


Arpeat from Falls. Tried below before the Hon. X. B. Saunders. 

August 20, 1875, Davis & Bro. brought this suit against appellees, 
upon a note made by Abby Thompson, now Abby Saladee, to appel- 
lants. Appellees defend upon the ground of the coverture of the 
said Abby at the time the note was made. Appellants met this 
with the allegations that, at the time the note was made, she was 
living separate and apart from her husband, and managing her busi- 
ness as a Feme sole. 

The evidence was to the following effect: In 1867 Mrs. Saladee 
married Thompson; they separafed in 1872, and had not lived to- 
gether since that time, her business being managed exclusively by 
her agent. In 1874, during this separation, she made the note in 
suit fora bill of furniture purchased of appellants. She was divorced 
from Thompson January, 1875, and married Saladee. Upon these 
facts the court gave judgment against plaintiffs, from which they 
appealed. 


Goodrich & Clarkson, for appellants. 





Warts, J. Com. Arp.— Both the pleading and evidence show that, 
at the time of the execution of the note sued on, the appellee, Abby C. 
Saladee, was living separate and apart from her then husband, Cyrus 
Thompson. That they had been thus living separate and apart for 
about two years at the time the note was executed, and they never 
lived together afterwards; but that soon after the note was given, 
she was divorced from Thompson and intermarried with Saladee. It 
appears that from 1872 to her marriage with Saladee, 1875, she was 
managing and controlling her own business as a feme sole, and that 
the note in suit was executed by her for a bill of furniture she had 
purchased of appellants. 

In the case of Carothers v. McNese, 43 Tex., 224, the court said: 
“In Wright v. Hays, 10 Tex., 130, and Fullerton v. Doyle, 18 Tex., 
3, and subsequent cases, it is held, if the husband totally abandon 
the wife, or leaves her for a number of years to discharge the duties 
and meet the responsibilities of a feme sole or the head of the com- 
munity, she acquires thereby the right to manage, control and dispose 
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of the community property, as well as her separate estate, without 
his joinder or consent. And under like circumstances, she would no 
doubt be fully authorized to bind herself by contract, such as that 
upon which this suit is brought.” 

If. as in this case, the separation of husband and wife is perma- 
nent, the circumstances of such separation would be immaterial on 
a question of her power to bind her separate property by contract. 
In such a case, whether the husband has abandoned the wife, or the 
wife abandoned the husband, is a matter of no consequence. If the 
separation is final, she has full power over her separate property, and 
to contract respecting the same. By an unnecessary abandonment 
of her husband, she might forfeit her homestead and other such 
rights, but no court has ever intimated that she would thereby lose 
any right to or interest in her separate property. 

Under the facts of this case, we are of the opinion that the note 
was binding upon Mrs. Saladee, and that her separate property was 
bound for the same. 

Our conclusion is that the judgment of the court below ought to 
be reversed, and such judgment be rendered by the supreme court 
as ought to have been rendered by the court below. 


REVERSED AND RENDERED. 
[Opinion delivered June 13, 1882.] 





James T. Brown rr au. v. LucretrtA RENTFRO ET AL. 
(Case No. 3143.) 


1. Insanrry —Issurs.— In a suit to vacate a decree, rendered on March 7th in ac- 
cordance with an agreement of parties made March 4th, based on the alleged 
insanity of plaintiff at both dates, it was error to submit to the jury the single 
issue of insanity at the date of the agreement. 

. Verpict — JUDGMENT NON OBSTANTE VEREDICTO.— After verdict for plaintiff on 
that issue, it was error to render judgment non obstante veredicto for defendants. 

3. Verpict — JupDGMENT.— Plaintiff was not entitled to have the decree vacated on 
a verdict which did not establish his insanity at the date of its rendition. 


es 


Arrrat from Travis. Tried below before the Hon. J. P. Rich- 
ardson. 
James T. Brown, in his own right and as next friend and natural 
guardian of his minor children, James Brown and William H. 8. 
srown, brought this suit against appellees June 27, 1873, to vacate and 
set aside a decree theretofore rendered in a certain cause No. 3056, 
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styled Lucretia R. Brown v. James T. Brown. The case made is in 
effect this: James T. Brown and Lucretia R. Rentfro (then Brown) 
were husband and wife, and owned and oceupied as their homestead 
lots 5, 6, 7 and 8, in block 173, city of Austin, which was their com- 
munity property. Brown conveyed a portion of these lots to his 
daughter Martha J., and January 10, 1871, Mrs. Brown brought 
suit to cancel that conveyance. Pending that suit Mrs. Brown 
sued her husband for a divorce. March 4, 1871, they entered into 
an agreement concerning the property in case the divorce was 
granted. On March 7, 1571, three days afterwards, the two causes 
were consolidated, the case was tried, and a divorce granted to Mrs. 
Brown. The court thereupon rendered a decree disposing of the 
custody of the children and the property in accordance with the 
terms of the agreement, the effect of which was to divest all right 
and title to the property out of James T. Brown and vest the same 
in the parties named in the agreement. 

Brown claimed that he was insane at the time the agreement 
was made; that he continued so insane for more than one year 
thereafter, and prayed that the decree, so far as it affected the ques- 
tion of property, be vacated and annulled. Both in the original 
and amended petitions there were numerous allegations to the effect 
that Mrs. Brown had married again and had abandoned the minors 
James and William, followed by prayers for relief in behalf of the 
minors, The court sustained exceptions to this branch of the case 
and dismissed the same as to the minor plaintiffs. 

March, 1875, the cause was tried, and resulted in a verdict in favor 
of appellant, but upon motion the court rendered a judgment in 
favor of appellees confirming the former decree. From that judg- 
ment this appeal was taken by Brown. The error relied on is that 
the court erred in rendering judgment in favor of appellees when 
the verdict was in favor of appellant. 


NV. G. Shelley and Jumes B. Morris, for appellants— . . Had 
the court power to enter the judgment which was a legal sequitur of 
the verdict. Wecontend that it had. Newsom v. Chrisman, 9 Tex., 
113; Smith v. Smith, 11 Tex., 106; Milton T. Caperton v. Joseph 
Wanslow, 18 Tex., 125, where the power of the court is clearly an- 
nounced. But appellees say that the case of Cannon v. Hemphill, 7 
Tex., 187, is analogous to this. This statement is clearly wrong. In 
that case Judge Hemphill said that the agreement became the judg- 
ment of the court, and then he discussed the question elaborately as to 
whether or not appellees had shown any legal cause for vacating the 
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judgment, and decided the same in the negative. In this case Brown 
could not have been divested of title to all the lots, had it not been 
for the agreement. See Pasch. Dig., 3452. And thus it was that 
the agreement was set out m full so particularly in the judgment, 
and the idea kept so prominent that the agreement was the founda- 
tion of the judgment. The judgment, as it divested Brown of title, 
is invalid on its face unless Brown’s consent thereto is also shown. 
This consent is shown by the agreement. With this distinction 
drawn, we will say with Judge Hemphill, that the agreement was 
merged into the judgment; and just here all semblance of parallel 
between this case and that of Cannon v. Hemphill ceases. In that 
case the court expressly held that the judgment could have been 
avoided upon sufficient proof of fraud, collusion, etc., and then says 
that they failed in the proof. Now, in this case we attacked the 
judgment because of Brown’s insanity when he signed the agree- 
ment which was the basis of the judgment. If he was insane on 
March 4, 1871, when he signed the agreement, he was also insane at 
the date of the judgment, three days afterwards, because insanity 
once established, continues until the contrary is proven. 2 Dan. 
Ch. Pr., p. 991; 2 Greenl. Ev., sees. 689, 690. This law was properly 
announced to the jury by the court, and when the jury announced 
Brown’s insanity, on March 4, 1871, as a legal sequitur, in the ab- 
sence of proof to the contrary, which does not exist, the court ren- 
dered judgment against a lunatic, who had no guardian or next friend 
in court, on March 7, 1871. And said judgment was void as against 
the lunatic. 1 Dan. Ch., p. 202 


Dowell & Church, also for appellant.— This is not a case in which 
a judgment non obstante veredicto can be rendered. A judgment 
non obstunte veredicto is never rendered for the defendant, but only 
for the plaintiff where the defendant has plead in confession and 
avoidance, and is frequently called a judgment as upon confession. 
Stephen on Pleading, 7th ed., pp. 96, 97, says: “If the verdict be 
for the defendant, the plaintiff in some cases moves for a judgment 
non obstante veredicto. . . . This motion is made in cases where, 
after a pleading in confession and avoidance, as, for example, a plea 
in bar and issue joined thereon and a verdict found for the defend- 
ant, the plaintiff, on a retrospective examination of the record, con- 
ceives the plea was bad in substance and might have been made the 
subject of a demurrer on that ground.” “For, the plea being bad, 
the confession still stands and authorizes the judgment.” Caruthers’ 
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Hist. of a Law Suit, p. 262, sec. 400; Tidd’s Practice, sees. 920-922; 
Cro. Eliz., 214; 1 Salk.. 173; 8 Tarrant, 413; 3 Barn. & Ald., 702; 
also Hays v. Stone, 36 Tex., 185. It is clear from these authorities 
that a judgment non obstante veredicto is always upon the merits. 
It is a judgment based upon and authorized by the confessions of 
the defendant, which show the right of the plaintiff to recover in 
the way in.which he sues. This case contains no such facts. The 
defendants denied and contested every point in plaintiff's case. 


Walton, Green & Hill, for appellees— . . . It is not denied 
that ordinarily the judgment of the court must follow the verdict, 
and that if the court is not willing so to order, a new trial or ar- 
rest of judgment must be awarded. But this rule is not universal. 
It applies to cases wherein the verdict is rendered upon a material 
issue; for, if the verdict be rendered upon an immaterial issue, 
it is treated asa nullity. Thus, in Brewer v. West, 2 Tex., 377, 
Justice Lipscomb, commenting on a very similar case, remarks: “ The 
answer setting up no defense, presented no issue to the jury, and 
ought therefore to have been treated as a nullity by the court, and 
stricken out, if not demurred to;” wherefore the verdict in that case 
was held could not avail the defendant; and so, in Hays v. Stone, 
36 Tex., 186, it is said: “ The issue tendered was wholly immaterial, 
and all other defenses being withdrawn, the plaintiff was entitled to 
a decree non obstante veredicto;” and commenting on Brewer v. West, 
it is remarked that an answer that sets up no legal defense and pre- 
sents no material issue to the jury, should be treated as anullity. If 
there had been a general verdict in this case for plaintiff, there would 
have been more ground to claim that judgment should follow the 
verdict; but even then, as we have seen, the court is not bound to 
render a judgment upon an immaterial issue. With how much more 
force will the doctrine apply to a case like the present, where the 
only issue presented to the jury was a special issue, to wit: the tem- 
porary insanity of the plaintiff at the time of signing the agreement. 
It made no difference in this case if the plaintiff, James T. Brown, 
was insane at the time of the agreement. This of itself would not 
have avoided the contract. See opinion of Justice Gould in the case 
of v. Jasper, decided at the present term. But even if insanity 
would have been sufficient to set aside the contract or agreement, yet 
the agreement was executed several days before the judgment of 
divorce and partition, and the issue presented in the pleadings was 
not that Brown, the plaintiff here, was insane when the judgment 
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was entered, but only when the agreement was signed, and there 
being no statement of facts, the presumption is irresistible that the 
judgment of the court was proper in all respects. 


Warts, J. Com. Avp.— Upon what view of the case the court pro- 
ceeded in rendering judgment for appellees, notwithstanding the 
verdict was in favor of appellant, is not shown by the record. If, 
as urged in the brief of counsel, it was upon the idea that after the 
appellees’ exceptions were sustained and the minor plaintiffs dis- 
missed, that there remained no cause of action in behalf of appel- 
lant, that position is not maintainable. 

While the petition and amendments seemed to have been framed 
especially with the view of securing some relief for the minor 
plaintiffs, still excluding from consideration all the allegations relat- 
ing to them, there is a cause of action in behalf of appellant set up 
in the petition and amendments. 

It is alleged that the decree divesting all right and title to the 
land out of appellant was based upon an agreement entered into by 
him at a time when he was so far insane as to incapacitate him from 
contracting, and that this mental incapacity existed at the time the 
decree was made. There is a special prayer in the original petition 
that the decree be vacated and that the agreement be annulled. 
Eliminating all the allegations and prayers specially relating to the 
minor plaintiffs — and this was the effect of the ruling of the court 
sustaining appellees’ exceptions — these two issues were presented by 
the appellant’s petition and amendments: 

First, that he was non compos mentis at the time the agreement 
was executed. 

Second, that he was laboring under that mental disability at the 
time the decree was entered. 

However, the court by instruction submitted to the jury the first 
issue only, and upon that the jury found that appellant was insane 
at the time the agreement was executed. 

Appellant contends that, upon this finding, the court should have 
rendered judgment in his favor setting aside and vacating the for- 
mer decree; while appellees contend that as the jury did not find 
that appellant was insane at the time the decree was made and en- 
tered, therefore the court correctly rendered judgment in favor of 
appellees confirming the former decree. 

We can agree to neither of these propositions. To have authorized 
the court to vacate the former decree, the appellant’s insanity or 
mental disorder should have been declared by the verdict of the 
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jury, both at the time of the execution of the agreement and the 
rendition of the judgment. There is no statement of facts in 
the record. The court, however, concluded that there was sufficient 
evidence to require the first issue to be submitted to the jury; that 
being true, the presumption that this mental disorder would con- 
tinue for three days, would require the court to submit to the jury 
the second issue. But having failed to do so, the court could not 
render a judgment upon that presumption, which was but evidence 
of a fact that the jury should pass upon and determine. 

On the other hand, having failed to submit the case made by the 
pleadings and evidence, and especially when the jury had found for 
appellant to the extent the case was submitted, the court would not 
be authorized in rendering judgment against appellant confirming 
the former decree. 

The practice of rendering judgment non obstante veredicto is not 
to be encouraged by the court, or to be extended to cases not 
heretofore embraced within the rule. The class of cases in which 
that rule has heretofore been applied, is where the defendant has 
admitted or confessed the plaintiff’s action, and has set up some 
matter by way of avoidance that in law constitutes no defense, and 
upon which the jury has found for the defendant. In such case the 
plaintiff's cause stands confessed, and therefore requires no evidence 
to establish it. Then the court determines as a matter of law that 
the matter set up in defense constitutes no obstacle to a recovery by 
the plaintiff upon the admitted cause of action, and renders judg- 
ment for the plaintiff notwithstanding the verdict. 

It will be observed that in the application of that rule the court 
does not invade the province of the jury, in that there is no weigh- 
ing of testimony or passing upon the credibility of witnesses. But 
in the case before us, the court in rendering the judgment confirm- 
ing the decree, notwithstanding the verdict, must necessarily have 
assumed the province of the jury, and determined from the evi- 
dence that the appellees were entitled to that affirmative relief. 

When the pleadings of the party in whose behalf the verdict is 
rendered is not sufficient to sustain the finding, the judgment ought 
to be arrested. So, also, where the evidence is not sufficient to sus- 
tain the verdict, the court has full power to remedy the wrong by 
granting a new trial. 

It is clear that the court erred in assuming to determine the case 
upon its merits, and in rendering a judgment concluding the rights 
of appellant, notwithstanding the verdict was in his favor. 

The appellees’ exceptions to appellant’s petition and amendments 
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thereto were properly sustained. The minor plaintiffs had no inter- 
est in the subject matter of the suit, and were improperly joined as 
parties. 

If, as alleged, appellant was non compos mentis at the time the 
agreement was executed and the decree was rendered, then he 
would, in the absence of evidence showing a confirmation or some- 
thing of that kind, be entitled to have the agreement annulled and 
the decree vacated, and to have a just and fair partition made of the 
property between the co-owners. But the minors have no interest 
in the property; the obligation of parent and natural guardian rests 
upon appellant, to maintain and educate the minor children. 

We think that the judgment ought to be reversed and the cause 
be remanded for a new trial. 

REVERSED AND REMANDED. 

[Opinion delivered June 13, 1882.] 





G. W. Davis v. D. G. Ransom. 


(Case No. 3274.) 


1. New TRIAL — COUNTER AFFIDAVITS.— In passing on a motion for new trial based 
upon matter outside of the record, and supported by the affidavit of the party 
making the motion, it is competent for the court to receive counter affidavits. 

2. Same — VERBAL AGREEMENTS OF PARTIES.— Where the ground of such motion is 
an asserted violation of a verbal agreement not to try the case in the absence of 
the adversary, an agreement which under the rules of court should have been in 
writing, counter affidavits may be received, setting forth the purport of that agree- 
ment, as understood by the opposing party. 


Error from Ellis. Tried below before the Hon. H. Barksdale. 

Ransom sued Davis ona sworn account for $510.65, December 25, 
1874; Davis answered by general denial, not under oath, January 
7, 1875. 

On January 14, 1875, the cause was tried and resulted in a verdict 
and judgment against Davis for $512.14; the judgment reciting that 
“ This day came the parties by their attorneys and announced ‘ready 
for trial.” 

Next day Davis filed his motion for a new trial, based upon the 
ground that, a few days before the trial, he and Ransom made an 
agreement to refer the matters between them toa referee, and settle 
according to his report; that in this way he was prevented from set- 
ting up his real defense, and that Ransom violated this agreement 
by pressing the case to trial without notice and in his absence. On 
the 19th of January, 1875, he filed his own affidavit in support of 
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the motion, in which he set up more particularly the purported agree- 
ment. Ie alsoattachesan account against Ransom of several items, 
among them one for a bill of lumber, $120.01, another for interest on 
$2,000 gold loaned, $180, and claimed that this account shows the 
true state of the account between them. 

Ransom filed his counter affidavit January 22, 1875, denying the 
agreement as set up by Davis, stating that Davis did come to him and 
propose to refer the matter to a referee, and he agreed to do so pro- 
vided it was done before the case was called for trial; that he told 
Davis that he would not allow the case to be continued or lose its 
place on the trial docket, and that Davis told him that he could put 
off the case that term, and that he intended to do it. 

The court heard and overruled the motion, and Davis brought the 
case up on writ of error. He relied upon two assigned errors: 1st. 
The court erred in considering Ransom’s counter affidavit. 2d. The 
court erred in overruling the motion for new trial. 


A, A. Kemble, for plaintiff in error.— The new trial should have 
been granted, unless it was proper for the court to consider the 
counter affidavit of the plaintiff, D. G. Ransom. That counter affi- 
davits cannot be heard on a motion for new trial, it would seem 
ought to be regarded as settled at this late day, when there appears 
never to have been a counter affidavit offered in any application for 
new trial that has been brought up to this court for revision. See 
art. 1470, Pasch. Dig., and note 566. A somewhat careful exami- 
nation of the numerous cases there noted has failed to disclose a 
single case where a counter affidavit was even offered, so far as the 
opinions show; and the same is the case as to later decisions. In- 
deed, to admit counter affidavits would be an anomaly in our prac- 
tice, for that would imply the trial of an issue of fact without the 
intervention of a jury; and if the one party may introduce a coun- 
ter aflidavit, the other must be allowed to rebut with still other 
affidavits. In this case the plaintiff does not pretend to deny the 
defense set up in the defendant's affidavit; nor that there was a 
proposition pending to settle by submission to a referee; nor that 
he knew that defendant was to be absent; but contents himself with 
a denial of agreeing not to take the case up during his absence. It 
will be noticed that the only testimony on the trial was plaintiff's 
affidavit to the account. The defendant has had no opportunity to 
cross-examine him, either on the trial or on the motion for new 
trial. Analogous to the motion for new trial is the motion to con- 
tinue and the motion for change of venue, and in these counter 
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affidavits are not allowed, unless, perhaps, on a third or fourth appli- 
cation for continuance, where the continuance is matter of discretion ; 
or on application for change of venue, certain facts may be con- 
tested, as, for instance, the credibility of the affiants. 


Ferris & Rainey, for defendant in error. , 


Warts, J. Com. App.— As to whether counter affidavits can be 
sustained by the court below, in passing upon a motion for new 
trial, based upon matters outside of the record, supported by the 
affidavit of the party making the motion, is the question presented 
by this appeal. 

In passing upon motions for new trial the court exercises a dis- 
cretion, and that discretion is more enlarged when the motion is 
based upon matters dehors the record, and which are supported by 
the affidavit of the interested party alone. 

Appellant urges with zeal the proposition that the court cannot in- 
quire into the truth of the matter set up in such affidavit. That when- 
ever such matter, standing alone, is sufficient to entitle the party to 
the new trial, then the court has no discretion, but must, as a matter 
of right, grant the new trial. We cannot assent to that proposition. 
Such matters must, in the very nature of the case, rest to a large ex- 
tent in the discretion of the court; and in the exercise of that dis- 
cretion, it is not perceived why the truth of the matter set forth in 
the affidavit supporting the motion might not be inquired into by 
the court. 

A practice of presenting counter affidavits generally upon motions 
for new trials could not be recognized; but where the matters relied 
on in support of the motion arise out of matters not within the 
record, such as in this case, an asserted violation of a parol agree- 
ment not to try the case in the absence of the other, there is no 
substantial reason for holding that the court could not inquire mto 
the truth of the matter, and inform itself fully respecting the en- 
tire agreement, in reference to all its bearings upon the question of 
the right of the party to a new trial. It appears to us that such in- 
quiry might be by affidavit and counter affidavits as well as in any 
other manner. The court could not go into the merits of, and in 
this way retry the case. That was not done here. The real ques- 
tion was as to whether there was a sufficient reason existing to ex- 
cuse the appellant for not making his asserted defense when the case 
was called for trial. It was upon that point that the counter affi- 
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davit was presented. True, the affidavit of appellee did not con- 
test the defense, if such it can be called, asserted by appellant, and 
it was not necessary for him to have done so, for he had already 
made oath to the correctness of the account, and a repetition of 
that oath would have given it no additional force. The counter 
affidavit admitted by the court simply set forth the appellee's ver- 
sion and understanding of the verbal agreement which his antag- 
onist was seeking to make the basis for a new trial. Verbal 
agreements with reference to pending cases are no favorites of the 
courts, and ordinarily will not be enforced. In fact, the rules of 
court require that such agreements shall be reduced to writing, 
signed by the parties, and filed with the papers of the cause. Shall 
the appellant be permitted to take advantage of his own failure to 
comply with the rules in this respect, and then force upon the con- 
sideration of the court his version of such agreement, without 
explanation from the other party? It is thought - not. 

If the appellant had complied with rules of court in that partic- 
ular, had reduced the agreement to writing and had the same signed 
by the parties, then he might well insist that the writing imported the 
agreement, and explanatory affidavits would not be admitted ; but 
having neglected to protect his rights in this regard, he will not be 
heard to complain, when the court refuses to take his version of the 
parol agreement as conclusively true, upon a question whether he 
had or not been negligent in other respects; and especially is this 
true when the counter affidavit gives such a reasonable explanation 
of the asserted agreement, and besides, states that the appellant had 
boasted that he could and would procure a continuance of the cause 
for the term. 

It has been the practice in this state, for a long time, in criminal 
cases, upon motions for new trials, involving the question of negli- 
gence or no negligence by the party making the motion, for the 
courts to receive and consider counter affidavits upon that question. 
Dignowitty v. The State, 17 Tex., 531; Augustine ». The State, 20 
Tex., 450. No inconvenience has resulted from that practice, and it 
appears to us that substantial justice requires the application of the 
same rule of practice to a limited extent in civil cases as well. 

We conclude that the court did not err in considering the counter 
affidavit of appellee in this case. 

The question of granting new trials, especially for matters not 
arising out of or shown by the record, must, in the very nature of 
the case, rest to a considerable extent in the discretion of the court 
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passing upon the question; and we see no such abuse of that discre- 
tion in this case as would authorize or require us to revise and con- 
trol it. 

The judgment of the court below ought to be affirmed. 


AFFIRMED. 
[Opinion delivered June 16, 1882.] 
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W. A. Morris, Apm’r, er au. v. R. D. Cupe. 
(Case No. 3142.) 

1. Estates OF DECEASED PERSONS — CLAIMS — ALTERATION.— After a promissory 
note, apparently the property of the holder, and authenticated by him as a claim 
against the estate of one of the makers, had been presented and rejected as such 
claim, his subsequent erasure of indorsements which were secondary or collateral 
to the liability of the makers, did not prejudice his right to recover of the estate. 
The cause of action continued the same. 


Arrrat from Travis. Tried below before the Hon. J. P. Rich- 
ardson. 

Suit brought by R. D. Cude against W. A. Morris, administrator 
of the estate of J. H. Mabry, deceased, and 8. H. Hudson, on a 
promissory note for $4,209.80, payable to R. D. Cude, made by 8. H. 
IIudson as principal, and J. H. Mabry security. 

The defendant Morris only filed an answer. His pleas consisted of 
a general demurrer, and a plea alleging the suretyship of his intes- 
tate, and praying an adjudication to that effect, and that he have 
judgment over against the defendant Hudson for the amount of the 
judgment that might be rendered against the estate; the defendant 
also pleaded the general denial. 

Judgment for the plaintiff as to both defendants, according to 
the prayer of the petition, and judgment over in favor of the estate, 
as surety, against Hudson, according to the praver of defendant 
Morris’ special answer. From this judgment the defendant Morris 
appeals. 

It was proved on the trial, on the part of the defendant Morris, by 
the testimony of the plaintiff's attorney, that when the note sued on 
was presented to the defendant Morris as administrator, there was 
indorsed on it as follows: “I become responsible to the holder of 
this note for its value with interest as called for, on failure of the 
original signers. Henprerson WIttrAms.” 

“Transferred to Henderson Williams this the 28th November, 
1872. RK. D. Cupe.” 
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The witness testified that, as attorney of the plaintiff R. D. Cude, 
he erased said indorsements from the note after the note had been 
presented to the administrator and after the institution of this suit, 
subsequent to the rejection of the claim. The plaintiff objected to 
this evidence, which was by the court admitted, and plaintiff reserved 
his bill of exceptions to the ruling. The plaintiff assigned the ad- 
mission of the testimony as error. The appellant Morris assigned 
the following grounds of error: 

First. The judgment of the court was contrary to the evidence. 

Second. The judgment of the court was contrary to the law ap- 
plicable to the case. 

Third. The judgment of the court was contrary to the law and 
the evidence. 


A, BR. Coleman, for appellant. 
F. W. Chandler, for appellee, suggested delay. 


Waker, P. J. Com. Arp.— The assignment of errors filed by the 
appellant do not conform to the requirements of the statute, which 
requires that the appellant shall distinctly specify the grounds on 
which he relies. Pasch. Dig., art. 1591. The suggestion of delay, 
however, by the appellee, opens the record for the inspection of all 
errors presented by it. Davis ». Marshall, 25 Tex., 372. 

It is urged in the brief of the appellant’s counsel, that the altera- 
tion made by the plaintiff's counsel in erasing the indorsements on 
the back of the note, after presentation and rejection of the claim, 
was fatal to the plaintiff's cause of action against the estate of J. H. 
Mabry, deceased, for the reason that the plaintiff is only entitled to 
sue upon a claim which had been duly presented and rejected, and 
that the alteration which was made, as stated, varied and changed 
the cause of action as it existed when presented to the administrator 
for his action. This ground is not maintainable; the plaintiff's 
cause of action as it was when presented to the administrator, pur- 
ported to be the note sued on, made and executed by the defendant 
Hudson as principal and J. HW. Mabry as security, both being joint 
makers. 

The cause of action as thus presented for allowance by the ad- 
ministrator purported by the indorsements which were then upon 
it to belong to the original payee, R. D. Cude, as appears by the 
indorsement made upon it by the transferee, Henderson Williams, 
who in effect indorsed the same in blank. The terms contained in the 
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indorsement as follows: “I become responsible to the holder of this 
note for its value with interest as called for, on failure of the 
original signers,” — amount in legal effect to a guaranty of the pay- 
ment of the note in the hands of whomsoever might be the holder 
and owner of it. It was transferred to said Williams by the 
original payee on the 28th November, 1872, before its maturity, and 
Was apparently and ostensibly the property of the plaintiff at the 
time the same was presented to the administrator for allowance. 

The note, when presented, was accompanied by the plaintiff's 
affidavit, as prescribed by the statute. 

The claim, therefore, as thus presented, was made by the plaintiff 
in this suit upon the same identical cause of action, and relying 
upon the same facts in order to have the same allowed against the 
estate of J. H. Mabry, as are relied upon in the plaintiff's petition 
for a recovery against said estate. 

The erasure of the indorsements cannot affect the liability of the 
original makers of the note to pay their indebtedness to the legal 
and equitable owner of the note. If Williams was liable as an in- 
dorser, such an obligation would be collateral merely to the primary 
obligation of the makers of the note. The owner of the note had a 
right to dispense with and to cancel such secondary or collateral lia- 
bility without prejudice to his right to look to the principal debtors. 

The question presented is not one which relates to the proof or 
the sufficiency of evidence, or to the mode of establishing the plaint- 
iff’s right as holder and owner of the note sued on. In that respect 
the obliteration or erasures of the indorsements might have been 
used as evidence tending to support on the one hand, or to disprove 
on the other, the plaintiff's title or ownership of the note; but no 
such question as that is involved under any assignment of error, or 
is presented otherwise by the record as a question in the case. The 
only question involved is whether the cause of action sued upon is 
identical substantially with that which was presented by the plaintiff 
for allowance. We are of opinion that it was, and that this appeal 
was taken for delay, and that the judgment ought to be affirmed, 
with ten per cent. damages for the delay. 

AFFIRMED. 

{Opinion delivered June 16, 1882.7 


Notre.— The opinion was adopted by the supreme court, and the judgment affirmed, 
**but without damages for delay.” 
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F. J. Gasever v. Conitins anp CampsBe.r. 
(Case No. 3456.) 

1. ATTACHMENT BOND — SEAL.— An attachment bond is not required to be under 
seal. Bernhard & Co. v. De Forrest & Co., 36 Tex., 519, to that etfect, and over- 
ruling earlier cases, approved. 

2. ATTACHMENT —QUASHING OF — WHEN REVISED IN SUPREME CoURT.— The 
proceeds of attached property being by order of court placed in bank subject to 
further order, and there being a bill of exceptions to the ruling of the court 
quashing the attachment, held, that the plaintiff in error was entitled to have the 
latter ruling revised, and this notwithstanding some contradictory recitals in the 
record, 


Error from Johnson. Tried in 1875 before the Hon. F. P. Wood. 
Walton, Green & ill, for plaintiff in error. 


Bonner, Assoctate J ustice.— We will consider the second assigned 
error only,— that the court erred in sustaining defendant’s motion 
to quash the attachment for want of seals to the attachment bond. 

Although the earlier decisions of this court held otherwise, yet, 
under the later decisions, there is no question but that the court 
erred in sustaining the motion to quash. Bernhard v. De Forrest, 36 
Tex., 518. 

For this error the judgment must be reversed, if the point was so 
reserved that we can consider it. 

On August 12, 1871, the plaintiff, to cure the supposed defect of 
want of seals to the bond, filed motion to amend by affixing the 
same thereto, which motion was, on August 31st thereafter, over- 
ruled, to which he excepted and obtained his bill of exceptions. 

No formal exception is contained in the order of the court of 
September 1, 1871, sustaining the motion to quash the attachment, 
but on the same day the court appointed a receiver to take posses- 
sion of the attached goods and sell the same, because perishable, 
and deposit the proceeds i in bank, to abide the further order of the 
court. The ordinary legal effect of the judgment quashing the at- 

tachment would be to require that the goods be redelivered to the 
defendant in attachment, and the above order, which does not 
appear to have been revoked, could have been properly made only 
on the presumption that exception was taken to the action of the 
court sustaining the motion to quash, and that the point was re- 
served for final appeal. In support of this, we find in the record a 
bill of exceptions, to the effect that the plaintiff had, at the August 
term, 1571, excepted to the ruling of the court sustaining the motion 
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to quash, but that as there did not appear in the record a bill! of 
exceptions, one was then presented, now for then, showing that he 
had so excepted. This bill of exceptions was dated December 31, 
1875, and was signed by the judge presiding. 

It is true that we also find in the record, and immediately preced- 
ing the above bill of exceptions, an order of the court to the effect 
that a motion to sign this bill of exceptions was overruled. Dut, 
taking the record as a whole, we are of opinion that it sufficiently 
appears that the erroneous order of the court sustaining the motion 
to quash the attachment was objected to. The judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 

{Opinion delivered June 16, 1882.] 





ss 
W. M. Resr v. Burke, Turner & Co. 
(Case No. 3190.) 

1. Ser-orr.—Where a judgment is rendered against two who are each separately liable 
for its full amount, that judgment may be set off against the separate demand of 
one of the judgment debtors. 

2. PRACTICE IN SUPREME CoURT.— The record of a judgment, erroneously disallowed 
as a set-off, showing notice of appeal, the case was remanded to give appellees an 
opportunity to show that the judgment had been set aside. 


Arrest from Guadalupe. Tried below before the Hon. John P. 
White. 

Suit by Burke, Turner & Co. against W. M. Rust and Joseph 
Zorn on a note given by Rust to Zorn, and transferred by Zorn to 
them. Zorn made no defense. Rust answered denying the allega- 
tions of the petition, and further as follows: “ That at the time said 
note went into the hands of the agent of Burke, Turner & Co., he 
did not owe Zorn anything, and he so informed the agent of said 
Burke, Turner & Co. on the very day it came into his hands; and 
he says further, that said note sued on was handed to said agent by 
Zorn as a collateral to secure the payment of a note executed at the 
time by Zorn to Burke, Turner & Co., and to gain from them an ex- 
tension of time. And for further answer, he says that defendant 
Zorn is indebted to him, and was at the time, a greater amount than 
that sued upon, and of this he prays judgment, and asks that he be 
dismissed with his costs.” 

The trial was by the court withouta jury. On the trial Rust read 
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in evidence a judgment rendered in the district court of Guadalupe 
county on December 16, 1874, in favor of Nannie W. Taylor against 
M. Lb. George and Joseph Zorn, for a sum in excess of the amount of 
the note sued on, and judgment over for the same amount in favor 
of Zorn against George; the record reciting that Zorn was entitle | 
to recover of said George said amount, “he being previously liable 
to said Zorn.” This judgment entry closes with the statement that 
defendants give notice of appeal. 

Rust testified that the note was not delivered to the agent o. 
Burke, Turner & Co. until ten or twelve days after it was due; that 
before the said agent had taken the note, Rust informed him that he 
did not owe Zorn anything, and that he had an offset to the note. 

The court rendered judgment against both defendants for the 
amount due on the note, and Rust prosecutes this appeal. 


Jackson & Jackson, for appellants— . . . Perhaps the court 
below regarded the offset as wanting in “ mutuality,” because it was 
rendered against one George as well as against Zorn. But the judg- 
ment shows on its face, that though against both George and Zorn, 
it was not upon their joc? liability, nor even ina correct sense, their 
joint and several liability. For the judgment itself proceeds to give 
to Zorn a recovery over against George, because of the latter’s pre- 
vious liability “to the former,” the fact doubtless being that George 
was the principal debtor and Zorn an indorser. Such liabilities are 
several and distinct, though, to avoid multiplicity of suits, the plaint- 
iff, in our practice, may sue on both in the same action. The prin- 
ciple controlling is stated by Spencer, J., in Simson v. Hart, 14 Johns., 
on p. 74, thus: “If the liabilities or claims of many become vested 
in or may be urged against one, they may be set off against separate 
demands, and vice versa.” This doctrine is recognized by this court 
in Hanchett v. Gray, 7 Tex., on p. 552. 


Ireland, for appellees— . . . The judgment plead in offset 
was a joint judgment in favor of Taylor against Zorn and George, 
and was not a mutual demand, and had no connection with each 
other. Egery ». Power, 5 Tex., 506; Duncan v. Magette, 25 Tex., 
257; Allbright ». Aldrich, 2 Tex., 167; Henderson v. Gilliam, 12 Tex., 
74. The judgment plead in offset had been appealed from and was 
not the subject of offset. Weathered v. Mays, 1 Tex., 473. 


Sraytoy, Associate Justice.— The pleading setting up counter- 
claim in this cause was very defective, and upon special exception 
thereto could not have been sustained, but was not so defective as 
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to permit no defense to the action, and proof having been admitted 
under the same, the only question necessary to be considered arises 
upon the sufficiency of the proof to sustain the defense. 

The note sued upon was given by Rust to Zorn, and was by him 
transferred to the appellees after maturity and with notice of the 
claim held by the appellant against Zorn. 

The counterclaim put in evidence by Rust consisted of a judg- 
ment recovered by N. W. Taylor against M. B. George and Joseph 
Zorn, which had been transferred by Taylor to the appellant Rust. 

It seems that George was primarily liable upon that judgment, 
for Zorn had judgment therein against George; but both George and 
Zorn were liable therein to Taylor, and the judgment was so entered. 

It is claimed that the judgment against George and Zorn could 
not be made available in counterclaim by Rust, because not a judg- 
ment against Zorn alone; and this is the only question which we 
need further consider. 

It is well settled that, as a general rule, a set-off of a separate 
debt against a joint debt, or of a joint debt against a separate debt, 
will not be allowed (Henderson v. Gilliam, 12 Tex., 74); but the 
judgment owned by Rust, and offered in evidence, creates a separate 
demand against Zorn as well as against George, and may be en- 
forced against one or both of them. 

“When two or more parties enter into a joint and several bond, 
it becomes the separate debt of each, and may therefore be set off 
by the obligee in an action brought against him by either of the 
obligors.” Waterman on Set-off, sec. 210; Dunn vw. Wist, 5 B. Mon., 
376; Culver v. Barney, 14 Wend., 161; Stadler Bro. & Co. v. Parm- 
lee & Watts, 10 Iowa, 28. 

“When each one of several defendants against whom a judgment 
is rendered is liable for the payment of the entire demand, such 
judgment may be set off against a judgment obtained by one of the 
defendants against the holder of the first-named judgment.” Water- 
man on Set-off, sec. 212; Hutchins v. Riddle, 12 N. H., 464. 

The record shows that notice of appeal was given in the case of 
Taylor against George and Zorn, but does not show that an appeal 
was ever perfected; this fact cannot be presumed; and that must 
be held to be a subsisting judgment until the contrary is shown. 

The judgment offered in evidence by Rust in set-off amounted to 
more than the note sued upon, and judgment should have been 
rendered in favor of appellant; and ordinarily judgment in such 
case would be here rendered as the court below should have done, 
but as it appears that notice of appeal was given in the case of 
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Taylor v. George and Zorn, the judgment will be reversed and the 
cause remanded, that appellees may have an opportunity to show, 
if they can, that that judgment has been set aside. 


REVERSED AND REMANDED. 
[Opinion delivered June 16, 1882.) 





J. S. Doverass v. F. M. Menprye er At. 
(Case No. 3388.) 

1. PRACTICE IN SUPREME CoURT.— It being manifest that a case was decided on a 
certain issue, the question whether the court erred in admitting evidence ona dif- 
ferent issue becomes immaterial, and will not be considered. 

2. COLLATERALS — NEGLIGENCE.— A creditor who fails to use ordinary diligence in 
the collection of claims on solvent parties, sufficient in amount to satisfy his de- 
mand, transferred and delivered to him as collaterals, and their payment guaran- 
tied by the debtor, and who by his fault causes these claims to become worthless, 
is responsible to the debtor for their loss. 


Appeat from Lee. Tried below before the Hon. E. B. Turner. 

Douglass sued F. M. and J. C. Mundine, July 17, 1876, upon the 
following note, viz.: 

* $1,516.05. Lexineton, January 1, 1874. 

“One day after date we, or either of us, promise to pay J. D. 
Douglass or order, fifteen hundred and sixteen and .05-100 dollars 
gold, bearing tweive per cent. interest from date until value re- 
ceived. 

(Signed) . “FF. M. Munpryg, 
“J. C. Munprve.” 

After entering all proper credits upon the note, the sum remain- 
ing due at date of trial of the cause amounted to $968.08. 

In extinguishment of the latter amount, and of any further lia- 
bility on the note, appellees interposed separate and distinct de- 
fenses. I. M. Mundine, one of the joint and several makers of the 
note, alleged in his answer that he had, on the 25th of February, 
1874, assigned to appellant certain solvent notes by way of col- 
lateral security, the amount of these collaterals being largely in ex- 
cess of the balance due on the note sued on, He further alleges 
that, by the exercise of due diligence on the part of appellant, 
these collateral notes could have been collected, but, owing to the 
gross negligence and laches of appellant, in failing to pursue the 
makers thereof, they became insolvent, and the collatet ‘als utterly 
worthiess. 
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J. C. Mundine, who appeared as a principal upon the note, averred 
in his answer that he was in fact a surety, and, in consideration of 
the extension of time for the payment of the note, granted by ap- 
pellant I. M. Mundine, upon a valid consideration, his liability was 
discharged. 

A trial was had September 12, 1876, before the court, and judg- 
ment was rendered that the plaintiff take nothing by his suit, the 
defendants go hence, etc., and recover their costs from plaintiff; from 
which this appeal was taken. 4 

The instrument referred to in the opinion professes to transfer and 
deliver as collateral security certain promissory notes then past due, 
the payment of which was guarantied, giving authority to collect 
them, and out of the proceeds to pay all reasonable charges for 
collecting. 


J. Peeler and T. S. Maxey, for appellant.— . . A glance 
at the case of Johnston v. Mills, 25 Tex., 704, cited and relied upon 
by counsel on the other side, will show that it differs materially 
from the case at bar. Johnston & Dewberry, being indebted on 
open account to R. & D. G. Mills, transferred and assigned to them 
(R. & D. G. M.), by an instrument in writing, certain notes. R. & 
D. G. Mills receiv ed the notes as conditional payment of Johnston 
& Dewberry’s debt, and gave them credit on their account for the 
amount of it. The court say (pp. 716, 717): “The object of the 
whole arrangement, as developed upon the face of the contract, was 
for Johnston & Dewberry to extinguish this amount of their debt 
due R. & D. G. Mills. For the consummation of this object, R. & 
D. G. Mills accepted the attitude of being the actor. And John- 
ston & Dewberry guarantied its ultimate success. Now it must nec- 
essarily have been contemplated by the parties to this arrangement, 
that Kh. & D. G. Mills, for the consummation of this object, would 
either exercise the discretion expressly conferred or pursue the usual 
remedies for collection (according to the exigencies of the case), 
which their position as the legal owners and holders of the note 
would enable them to adopt.” After stating that Johnston «& 
Dewberry were not ordinary guarantors or sureties, the court say 
(p. 717): “ Theirs (referring to J. & D.) seem to be more in the 
nature of an original undertaking upon a new consideration, entirely 
distinct from that of the note. Johnston & Dewberry in fact guar- 
antee the note to be good, and that it can be collected so as to 
complete the extinguishment of their debt to R. & D. G. Mills. 
Such a guaranty imposes on R. & D. G. Mills the duty to use 
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reasonable diligence in the collection by due process of law, in its 
ordinary and regular course, in the absence of any stipulation to the 
contrary.” (Citing authorities.) In the case at bar, Douglass never 
took the notes mentioned in the mortgage as a conditional or any 
other sort of a payment. He never gave the Mundines credit for 
them. The Mundines remained all the while primarily liable to 
Douglass on their original note. The Mundines never occupied to 
Douglass the relation of ordinary guarantors, or as in the case of 
Johnston & Dewberry, special guarantors, guaranteeing the ultimate 
collection of the notes in extinguishment of the debt. Douglass held 
the notes as a mere security. The Mundines could at any time have 
redeemed them. According to Mundine’s own statement, the notes 

were placed in the hands of Douglass by him, not as a guarantor, or 
with any view of affecting or extinguishing his liability in whole or 
in part on the original note, but to obtain an extension of time. If 
Douglass had consented to look to the mortgage notes for his money, 

and had contracted with the Mundines to hold them only liable 
ultimately, and was suing them on their guaranty, then the case of 
Johnston v. Mills might be applicable, but such we have seen was 
not the case. If the notes had been of that character of commer- 
cial paper requiring something to be done at once by Douglass in 
order to make the security valid — such as presentment, protest, no- 
tice, and the like,—the law would imply that he intended to take 
the responsibility of doing these things, or else he would not have 
taken the paper. But in this case, where Mundine’s note was past 
due and all the collaterals were past due, the law raised no such 
implication. 


John F. Crow and Shepard, Garrett & Pector, for appellee.— The 
notes were assigned as collateral security. Appellees had the right 
to insist upon due diligence in their collection. Appellant held 
them in trust, as it were, for this purpose. Appellant was benefited 
by the assignment; if he used his power to the disadvantage, or 
neglected it to the damage of appellees, thev are relieved to the ex- 
tent of that damage. ‘“ He who receives any note upon which third 
persons are responsible, as a conditional payment of a debt due him- 
self, is bound to use due diligence to collect it of the party thereto, 
at maturity, otherwise by his laches the debt will be destr ved.” 
Douglas v. Reynolds, 7 Pet. (U. S.), 128. “In order to entitle the 
debtor, as owner of the collateral security, to resist the payment of 
the debt, he must establish that he has sustained damages by reason 
of the want of due diligence, and due presentment on the part of 
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the creditor, and to the extent of such damages he may recover 
compensation, or indemnity, or recoup the amount in any suit for 
the debt.” Story on Prom. Notes, § 284. The rule is the same in 
the case of bills of exchange assigned as collateral. Story on Bills, 
§ 372. “In cases of this kind,” says Story (on Prom. Notes, § 460), 
“the same rule has been applied as in guaranty of notes.” It is an 
unquestioned rule of law that a guarantor is relieved from liability 
by a failure of the holder to use due diligence in the collection, or 
in demand and notice of failure to collect t, to the extent of any loss 
sustained thereby. 1 Pars. on Cont., ch. 8, sec. 7, pp. 5, 14, 16; 2 


p- 174; Story on Prom. Notes, secs. 460, 485; Shepard v. 


Pheavs, 35 Tex., 763; Douglas v. Reynolds, 7 Pet. (U. 8.), 126; 
Johnston v. Mills, 25 Tex., 704. 


Warts, J. Com. Avr.— Appellant claims that the court erred in 
admitting evidence under J. C. Mundine’s plea of suretyship, and 
release by subsequent transactions between appellant and F. M. 
Mundine. As claimed, there is no evidence in the record tending 
to show that J. C. Mundine was in fact a surety and not a principal 
onthe note. Manifestly, the case was decided upon the other issue; 
and if the admission of the evidence objected to was erroneous, then 
it must be considered an immaterial error. 

But one question is presented by the record for disposition, and 
that is, was the appellant liable to appellee, F. M. Mundine, under 
the circumstances of this case, for the loss of the collaterals trans- 
ferred to him? 

Resulting from the view of the case entertained by us, it becomes 
unnecessary to determine the character of the instrument by which 
the notes were transferred as collateral security to appellant. An 
examination of that instrument clearly develops the fact that these 
notes were transferred as collateral security for the note upon which 
this suit was brought; that Ff. M. Mundine guarantied the payment 
of these notes, and authorized appellant to collect the same and 
apply the proceeds to the payment of the note in suit. , It also ap- 
pears that, by the terms of that instrument, the legal title to these 
notes was vested in appellant, and that all control over the same 
had passed from F. M. Mundine. That these collateral notes became 
entirely worthless by reason of the negligence of appellant in fail- 
ing to use ordinary dilige nce in the collection of the same, is clearly 
and unmistakably shown by the record. It also appears that he 
declined to accept from Harrington a deed of trust on valuable 
jand to secure a portion of these notes; that after obtaining judg- 
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ments on a portion of them, he failed and neglected to have these 
judgments recorded, so as to secure a lien upon the land of the de- 
fendant therein, and that other parties recovered subsequent judg- 
ments, under which all the property of that defendant was sold 
and the proceeds applied to the subsequent judgments. Also, that 
when executions were issued by the justice of the peace upon these 
judgments, and were in the hands of the constable, that appellant 
had them returned without levy, notwithstanding the defendant 
therein had an abundance of property at the time out of which the 
judgments could have been made. It also appears from the record 
that the parties who owe these notes have become hopelessly in- 
solvent, and the notes are entirely worthless. 

Under the facts and circumstances of the case, the court below 
concluded that the appellant was iiable for the loss thus occasioned 
by his negligence. To meet that view of the case, appellant urges 
as a sound proposition, that, as appellees were in default all the w hile 
in not paying the note sued on, and assuming the control of these 
notes, that no complaint of negligence in the management of them 
by appellant will be heard from appellees. 

The authorities cited to maintain this proposition, among them 
Schroeppell v. Shaw, 3 Comst. (N. Y.), 456, are cases where sureties 
have sought to re lieve themselves from liability on the ground that 
the principal had placed in the hands of the creditor some collateral 
security, which has been lost by reason of the negligence of the 
creditor. In such cases, courts have generally held that the surety 
should have paid the debt, and assumed the control of the collat- 
eral; failing to do this, that he remained bound for the debt. 

Here a different question is presented. The debtor transfers and 
delivers to the creditor a lot of solvent notes, in amount more than 
sufficient to pay the debt, and guarantees their payment; by the 
fault of the creditor these collaterals become entirely worthless. It 
will not do to say that because the debtor was in default in not 
paying his note, that therefore the creditor could, without incurring 
liability, inflict loss upon the debtor through his negligence and fault. 

It might be that these collateral notes constituted the available 
property of the debtor from which he could pay the debt, and_per- 
haps without them he might not be able to pay; it would then be 
unjust to hold, because he was unable to pay the debt without these 
collaterals, that therefore the creditor could, by his negligence, im- 
pose such a loss without incurring liability for the same. The 
debtor could, with much more show of justice, under the cireum- 
stances, say to his creditor, you had the absolute control and man- 
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agement of my available property; why did you not apply it to the 
payment of your debt against me? 

Johnston v. Mills, 25 Tex., 704, in many of its features, is very 
similar to the case before us, and we think is decisive of it. 

We conclude that the judgment of the court below ought to be 
affirmed. 

AFFIRMED. 
[Opinion delivered June 16, 1882.] 





W. R. Srrinerettow, Apm’r, v. M. A. Monrcomery Er At. 
(Case No. 3349.) 

1. Witness — Parttes — CoMrETENCcY oF.— An administrator is not a competent 
witness to establish the contract on which he sues by testifying to conversations 
between the deceased and the defendants. 

2. Evipencre — HEarsay.— When the suit is against the defendants as joint con- 
tractors, evidence of admissions by one of the two that he had, as agent for the 
other, made the contract sued on, is mere hearsay, and no evidence to charge 
either of the defendants. There being no evidence of the contract sued on, the 
exclusion of evidence on other points will not be revised. 

3. CHARGE OF coUuRT.— It is not error to instruct the jury to find for defendants, if, 
under the evidence, the plaintiff is not entitled to recover. 


Avreat from Caldwell. Tried below before the Hon. John P. 
White. 

Suit brought by the appellant against the appellees, on an alleged 
contract between W. R. Cowan, deceased, plaintiff's intestate, and 
who was an attorney at law, and said appellees, entered into in 1869, 
whereby the defendants engaged said Cowan to procure the name 
of defendant Mary Ann Montgomery to be placed upon the roll of 
pensioners as the widow of a captain in the United States army, for 
which services the defendants agreed to pay him $500, to become 
due when the pension should be received. 

Plaintiff alleged that in the prosecution of the business, and in 
the taking of the testimony, and the employment of assistant coun- 
sel, said Cowan, at the instance and request of the defendants, ex- 
pended $700, which they agreed and promised to repay. That by 
reason of said services and attention, the defendants were enabled 
to procure the name of the said Mary Ann Montgomery to be placed 
upon the pension roll as a captain’s widow; that before the receipt of 
any money upon her said claim, the said Mary Ann and F. M. Mont- 
gomery, on the 20th day of April, 1874, discharged the said W. R. 
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Cowan, who was still able and willing to prosecute said business to a 
final termination, and procured the counsel and services of other 
attorneys. By reason of all of which, plaintiff says that the said 
Mary Ann and F. M. Montgomery became indebted to and liable to 
pay said W. R. Cowan the sum of $1,200, with legal interest from 
said 20th day of April, 1874. Plaintiff prayed for judgment for said 
sum. 

The defendants filed their answer, setting up various defenses, and 
among others, pleaded a general denial. Cause was submitted to a 
jury, and upon the trial the plaintiff offered certain evidence in sup- 
port of his action, to which the defendants objected; which objec- 
tions were sustained and the evidence excluded, to which rulings the 
plaintiff excepted, all of which appears in the bill of exceptions, 
paragraphs one, two and three. 

Upon the evidence which was allowed to go before the jury, the 
court instructed the jury to find their verdict for the defendants, 
which they accordingly did, and judgment was rendered against the 
plaintiff. 

Plaintiff filed a motion for a new trial, which was overruled; 
plaintiff appealed, and assigned as error that the court erred in ex- ' if 
cluding the evidence offered by the plaintiff, and in overruling the 
motion for a new trial. 





Stringfellow & Me Neal, for appellant. 


Nix & Storey, for appellee. 





Wacker, P. J. Com. App.— Whether the court erred or not in the 
exclusion of the evidence offered by the plaintiff, is the decisive 
question on this appeal. There are three distinct items of evidence 
which were thus offered, and, on objections by the defendant, ex- 
cluded by the court, as follows, to wit: 

1st. The plaintiff offered to testify to conversations between his 
intestate, Cowan, and the defendants, in which he had heard the 
terms of the original contract between the parties stated, and to 
establish thereby the terms thereof. The bill of exception does not 
show the grounds of objection, nor upon what reason the court sus- 
tained the objection. 

2d. The plaintiff also offered to prove that, during Cowan’s life- 

time, witness “ wrote numbers of letters about the business between 

the parties, and in one of said letters enclosed for Cowan $150 to 
attorneys in Washington city, to be used and expended by them in 
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furtherance of said business; ” 


of defendant, but no 
exceptions. 

3d. The plaintiff offered also to prove that in his relation of 
“amanuensis to the intestate, by writing letters for and in his busi- 
ness transactions for the intestate, he knew of his having paid out 
and expended moneys in furtherance of his contract with defend- 
ants.” No grounds of objection are stated to this evidence. 

The rejected evidence first above specified was properly excluded 
as incompetent testimony. The act of May 19, 1871 (Pasch. Dig., 
arts. 6526, 6827), provides “that in the courts of this state there 
shall be no exclusion of any witness on account of color, nor in 
civil actions because he is a party to or interested in the issue tried.” 
“In actions by or against executors, administrators or guardians, in 
which judgment may be rendered for or against them, neither party 
shall be allowed to testify against the other as to any transaction 
with or statement by the testator, unless called to testify thereto by 
the opposite party, or required to testify thereto by the court.” 

[t would be in direct contravention of the spirit of the prohibitory 
clause of this act to permit the administrator, plaintiff in the suit, to 
establish the contract upon which he relies by testifving to a con- 
versation had between the intestate and the defendants, in which 
the terms of the contract relied upon had been by them stated. 
The offer to establish, in effect, said contract through the conversa- 
tions referred to, implies that the intestate participated in them, and 
that he either made statements as to the facts which constituted 
the contract in the presence of the defendants, to which they as- 
sented, or else that the defendants made such statements in the 
presence of the deceased, to which he assented. In any case, such 
testimony is virtually an offer to establish the plaintiff's case by 
proof of the statements of the deceased. 

There was no evidence whatever introduced by the plaintiff to 
establish the existence of any specific contract, or the terms thereof, 
between Cowan and the defendants. The only evidence as to such 
contract consists of the admission of the defendant, Mrs. M. A. Mont- 
gomery, that she had authorized her co-defendant to make a con- 
tract with Cowan for her and himself, to secure a pension as a 
widow of a captain in the United States army, and that she did not 
know what contract he had made with Cowan. 

The plaintiff testified to the statement made by the co-defendant, 
F. A. Montgomery, to him, to the effect that he had employed 
Cowan to get her a pension, for which Cowan was to get $500 out 


which was alike excluded on objection 


grounds therefor assigned in the bill of 
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of said pension, when collected, for his services. This was hearsay 
evidence, and an admission which did not affect or bind Mrs. M. A. 
Montgomery on the one hand, nor did it admit any participation, 
or personal liability on his part, by F. M. Montgomery, in the con- 
tract described by him. 

Mere hearsay is not only not the best, but not even secondary 
evidence; it is no evidence. Belverman v. The State, 16 Tex., 120; 
Harris v. The State, 1 Tex. Ct. App., 75. 

It was competent for the plaintiff to have adduced the testimony 
of F. M. Montgomery to establish the contract; failing to do so, the 
plaintiff's repetition of said witness’ statements is but hearsay evi- 
dence as to M. A. Montgomery. 

There being, then, no evidence as to what was the contract be- 
tween the parties, whether there was error or not in the exclusion 
of the other testimony specified in the bill of exceptions is imma- 
terial; such error, if any there was, would be merely abstract, and 
could not injuriously have affected the plaintiff. 

“ Where, upon the whole case, the verdict could not have been 
different under the Jaw and the evidence, errors in admission or ex- 
clusion of evidence, or the giving or refusing instructions, will not 
necessarily work a reversal.” 18 Tex., 829; 28 Tex., 639; 26 Tex., 
451; 15 Tex., 435. 

It is assigned as error that the court erred in directing the jury to 
find a verdict for the defendant. Where, under the evidence, the 
plaintiff is not entitled to recover, the court may instruct the jury 
to find for the defendant. Lea v. Hernandez, 10 Tex., 137. 

We are of opinion that there is no error in this record for which 
the judgment ought to be reversed, and we conclude, therefore, that 
it ought to be affirmed. 

AFFIRMED. 
[Opinion delivered June 18, 1882.] 
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(Case No, 3509.) 





1. Contract — Joint — Surety — Deatin or.— Where a joint obligation was exe- 
cuted in 1866, the estate of a deceased obligor continued to be charged by virtue 
of said obligation, in the same manner as it would have been had the obligation 
been joint and several, and this was so although the deceased was only a surety. 

Hart. Dig., art. 635; O. & W. Dig., art. 1594, 
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Error from Guadalupe. Tried below before the Hon. John P. 
White. 

Suit on the joint note of Cockrum & Co., 8. R. Cockrum and 
J. C. Sheffield, executed July 28, 1856. The firm of Cockrum & 
Co. consisted of W. W. Cockrum alone, and he having died before 
suit was commenced, the action was against the other joint obligors, 
S. R. Cockrum and J. C. Sheffield. It was admitted that they were 
only sureties.. After suit Sheffield also died, and his administratrix 
having made herself a party, answered that her intestate was only 
a surety, claiming that by his death his estate was discharged. The 
court sustained this defense, and adjudged that as to the estate of 
Sheffield plaintiff take nothing, but that she recover of the surviv- 
ing joint obligor, 8. R. Cockrum. 

The plaintiff brought up the case by writ of error. 


W. E. Goodrich, for plaintiff in error. 
John Ireland, for defendant in error Sheffield. 
Derany, J. Com. Avp.— The only question in this case is whether 


the court erred in rendering judgment in favor of the administra- 
trix of Sheffield. 


This is assigned as error, but counsel for the plaintiff in error ° 


refer us to no authorities; and, so far as we are aware, the question has 
not heretofore been presented to our courts of last resort. 

Counsel for defendant in error puts the case thus: “ When a mer 
surety in a joint undertaking dies, his estate, both at law and in 
equity, is absolved from the obiigation, and the creditor must look to 
the other joint makers.” And for this he cites a number of the highest 
authorities which fully sustain this proposition. See 1 Story’s Eq. 
Jur., §§ 162-4; Brandt on Suretyship, § 117; 9 How. (U. S.), 90; 
15 Wall., 140; 49 N. Y., 385; 2 Daniel’s Neg. Notes, sec. 1298. 

The doctrine proceeds upon the theory that when one of the joint 
obligors dies, the death of one, at common law, releases his estate, 
and the obligation survives to the survivor. When, however, the 
two obligors have both received the benefit of the consideration for 
which the bond or note was given, equity will treat the obligation 
as joint and several, and will hold the estate of the deceased obligor 
bound. But the mere surety has received no part of the benefit; he 
is under no moral obligation to pay. He is bound only so far as the 
law binds him. And as the law discharges his estate after his death, 
equity, finding no moral duty upon which it can raise an obligation 
to pay, discharges his estate also. The courts of the United States 
Vou. LVII— 23 
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and of many states have carried the doctrine to this extent: that 
when two persons give a joint and several bond, one being surety, 
and the obligee took a joint judgment against both, he could not, 
after the death of the surety, enforce the judgment against his estate. 
See 9 How. (U. S.), 90. 

The courts of South Carolina have not followed this rule, but have 
held the estate of the surety liable, as if the obligation had been 
joint and several. See Smith v. Martin, 48. C., 149. And although 
we have few or no decisions on the subject, the rule as laid down in 
South Carolina seems to have been followed in this state. 

The 5th section of the act of February 5, 1840, is in these words: 
“That the representative of one jointly bound with another for the 
payment of a debt, or for the performance or forbearance of any 
act, or for any other thing, and dying in the life-time of the latter, 
may be charged by virtue of such obligation, in the same manner , 
as such representative might have been charged if the obiigors had 
been bound severally as well as jointly.” Hart. Dig., art. 635; O. & 
W., art. 1594.! 

We conclude that there is error in the judgment, for which it should 
be reversed and the cause remanded. 

REVERSED AND REMANDED. 

(Opinion delivered June 20, 1882.] 





H. Kyrrezt vy. E. H. Cusuta. 
(Case No. 3226.) 

1. SaLE— Rent — ReoistrRation.—A piano was delivered by CU. to N. under a writ- 
ten contract, reciting that N. had hired and received it of C., N. promising, in 
addition to $75 paid on its delivery, to pay $50 for each quarter it was kept, to 
return it on demand, not to remove it without C.’s written consent, and to keep it 
insured. It was also stipulated that on further payment of $350 (in addition to 
the $75), in monthly payments which N. agreed to make, the piano was to become 
the property of N. In a suit for the piano by C. against K., who had in good faith 
bought of N., held, 

(1) That the terms of the agreement are so inconsistent that it cannot be he'd 
to be both a renting and a sale. 

(2) That it is not a renting, as the first part of the agreement recites it to be. 

(5) If valid at all, it must be held to be a sale, and that the pretended renting 
was but a device to secure the remainder of the purchase money. 

(4) That thus regarded, conceding its validity as between the parties, it would 
be contrary to the policy of the registration laws to hold the contract binding on a 
purchaser in good faith, for vaiue, without notice. 





1 Nore BY THE REPorTER.— This article is not carried into the Revised Statutes, nor 
is it to be found in Paschal’s Digest. 
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Arrrat from Washington. Tried in 1875 before the Hon. I. B. 
McFarlane. 


Sheppard & Garrett, for appellant.— These contracts are in re- 
straint of the freedom of trade, and in derogation of- our statute 
against fraudulent conveyances (Pasch. Dig., art. 3876), and the stat- 
ute (Pasch. Dig., art. 4993) requiring all liens upon personal prop- 
erty to be recorded in the county where the property is or may be 
taken to. 

Our court has heretofore gone further than we now ask in the pro- 
tection of innocent purchasers of personal property. Davis ». Loftin, 
6 Tex., 500; Neal». Sears, 31 Tex., 114. This last case is an exceed-, 
ingly strong one. <A. and B. had been partners in a bar and billiard 
saloon. <A., who owned the tables, withdrew from the firm, and 
notice of the dissolution was published. A. permitted his tables to 
remain in the saloon in the possession of b., who, a short time after- 
ward, borrowed some money of C., who had no notice of A.’s title, 
and gave him a trust deed upon the tables to secure payment. The 
tables were sold under this trust. Inan action by A. against the pur- 
chaser for possession, it was held that he could not recover. Having 
invested B. with the znd/cia of title, he was held to suffer in accordance 
with the equitable rule that “he who trusts most shall suffer most.” 
But it is not necessary to go to the same length in the case at bar. 
We take the position that the sale of the piano to Mrs. Newhard 
was in reality a sale. Appellant having purchased bona de, witb- 
out even any notice to put him upon inquiry, took an indefeasible 
title. This position is supported by the following authorities: Howes 
». Bell, 7 B. & C.. 481; Story on Sales, $$ 200-3; id., § 313; 2 Kent's 
Com., 496-8, and notes; Lickbarrow v. Mason, 1 Smith’s L. C., notes, 
pp. 1091-3: Vaughn v. Hopson, 10 Bush (Ky.), 337; Rose v. Story, 1 
Barr, 190; Martin v. Matheott, 14 Serg. & R., 214; Haak ». Linder- 
man, 64 Pa. St., 499 (3 Am. Rep., 612); Haggerty v. Palmer, 6 Johns. 
Ch., 437; Herring v. Hoppock, 15 N. Y., 409; Waite v. Green, 35 
Barb. 585 (36 N. Y., 556); Smith +. Lynes, 5 N. Y. (1 Seld.), 41; 
Hasbrouck v. Lounsbury, 26 N. Y., 598. 


Sayles & Bassett, for appellee.— Appellee insists that by the terms 
of the contract by which Mrs. Newhard took possession of the 
piano in controversy, her possession was that of bailee, pure and 
simple. 

The contract recites that she has hired the piano, for the use of 
which she agreed to pay a certain sum; and the piano was to be 
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returned to the plaintiff on demand, and that while in her posses- 
sion it was not to be removed without his written consent, and was 
to be kept under insurance. Was the proviso, that the piano should 
become her property upon the payment of a certain sum of money, 
inconsistent with the contract of hiring, so as to change the char- 
acter of her possession from that expressly defined in the written 
contract? In other words, is it impossible for parties to embrace 
two separate and distinct contracts in the same instrument? or, is it 
impossible for a party to hold a piece of property as a hire, with 
the privilege or with the agreement to purchase at a future day 4 

It is said that the plaintiff clothed the person in possession with 
all the ¢rdicia of ownership, and thus enabled her to perpetrate a 
fraud. But is not the bailee, in every case of bailment, clothed with 
the sndicia of ownership by the mere possession of personal prop- 
erty? Suppose that Mrs. Newhard had been in possession of the 
piano under the contract of hiring, and that there had been no 
stipulation for a sale, would she not have been clothed with precisely 
the same evidence of ownership? Did the stipulation that she 
might purchase the property upon a certain condition add anything 
to the ¢ndicia of ownership? Did that stipulation in any way add 
to her ability to perpetrate the fraud she committed in selling that 
which was not hers to sell? The purchaser did not know of the 
existence of such a stipulation. He acted solely upon the ground 
that she was in possession, when he knew that possession alone was 
not evidence of ownership. He was misled by no act of the plaint- 
iff, because the fact which he says conferred upon Mrs. Newhard 
the right to sell was not known to him. 

After giving extracts from the opinion in Dodd v. Ar- 
nold, 28 Tex., 98, the brief proceeds: 

The doctrine that possession carries with it the evidence of prop- 
erty, so as to protect a person acquiring property in the usual course 
of trade, is limited to cash, bank bills and bills payable to bearer. 
Saltus v. Everett, 20 Wend., 287. And our statute has declared that 
the possession of property, held under a loan, or subject to a reserva- 
tion or limitation, shall not be deemed evidence of title, unless it has 
continued for the space of three years, without demand made and 
pursued by due process of law. Pasch. Dig., 3876. 

In the ordinary business transactions, men necessarily place trust 
and confidence in others, which is often violated or betrayed. The 
law, in determining where the loss shall fall, cannot go into an investi- 
gation of the facts of each particular case to decide which of the 
parties is the most negligent, but applies to its solution certain gen- 
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eral rules; and in cases of the character of the one now under con- 
sideration, the test is the character of the possession; was it that of 
a bailee, or of an owner? 

If the owner has delivered his property to another, under a con- 
tract of bailment, he has not invested him with the right to sell it. 
On the other hand, if he has sold the property and has delivered 
possession under a sale, the vendee can be treated as the owner, 
although the sale is subject to a defeasance. But so long as the 
contract of sale remains an executory agreement, the power of dis- 
position does not pass; and whether the contract is one of bailment, 
of an executed, or an executory sale, is to be determined by the 
agreement of the parties. ‘“ The agreement is just what the parties 
intended to make it. If that intention is clearly and unequivocally 
manifested, cadit guestio.” Benj. on Sales, 228. In the case at bar, 
the ability of Mrs. Newhard to defraud the plaintiff or defendant 
in this case, is precisely the same whether she held the piano under 
a hiring or under a sale; and to determine where the loss shall fall, 
both parties being equally prejudiced by the misconduct of the pos- 
sessor, the law only determines whether she held the property as a 
bailee or as owner. 

The contract itself in this case shows that she came into possession 
by hiring, and the character of that possession has not been changed 
by the happening of the only event that could change it. She never 
became the owner by the payment of the purchase money. The 
contract of sale was an executory agreement, to become an absolute 
sale only upon the payment of the purchase money; and until then, 
by the express contract of the parties, the property was held under 
the contract of bailment. 

“Tf, by the terms of the agreement, the property in the thing sold 
passed immediately to the buyer, the contract was termed, in the 
common law, ‘a bargain and sale of goods;’ but if the property in 
the goods was to remain for the time being in the seller, and only 
to pass to the buyer at a future time, or on the accomplishment of 
certain conditions, then the contract was called in law an executory 
agreement.” Benj. on Sales, 3. “The distinction between the two 
contracts consists in this: that in a bargain and sale, the thing which 
is the subject of the contract becomes the property of the buyer the 
moment the contract is concluded, and without regard to the fact 
whether the goods be delivered to the buyer or remain in possession 
of the vendor; whereas, in the executory agreement, the goods re- 
main the property of the vendor. In the one case, A. sells to B.; 
in the other, he only promises to sell. In the one case, as b. becomes 
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the owner of the goods themselves as soon as the contract is com- 
pleted by mutual assent, if they are lost or destroyed, he is the suf- 
ferer. In the other case, as he does not become the owner of the 
goods, he cannot claim them specifically; he is not the sufferer if 
they are lost, cannot maintain trover for them, and has at common 
law no other remedy for breach of the contract than in an action 
for damages.” Benj. on Sales, 227. 

Counsel cited and quoted from 1 Hilliard on Torts, p. 
538, sec. 28; also Stevens v. Ellis, 48 Me., 501; Rawson +. Tuel, 
47 Me., 506; Palmer v. Hand, 13 Johns., 433; Clark v. Wells, 45 
Vt., 4; Zuchtman v. Roberts, 199 Mass., 53, and proceed: 

In Crist +. Kleber, 2 Weekly Not. Cas., 158, reported in the Al- 
bany Law Journal, vol. XIII, No. 3, January 15, 1876, the rights of 
a bona fide purchaser, at a judicial sale, of chattels sold as property 
of bailee, was considered by the supreme court of Pennsylvania. 
A. rented a piano to B., with the privilege of purchasing during the 
term, A. reserving the right to retake the instrument at any time 
for non-payment of rent. B. neither paid rent nor purchased. It 
was subsequently sold as B.’s property, at a constable’s sale for un- 
paid taxes, to C. A. brought replevin against C. to recover the in- 
strument. C. offered to prove that A. had permitted possession by 
B. eight months after the term; that B. had declared that he had 
purchased it, and that, on a former execution, it had been set apart 
to b., under the exemption laws. This evidence was held to be 
properly excluded. The court, in delivering the opinion, said: 
* Possession under a mere bailment for hire is not a constructive 
fraud, otherwise much of the business of men would be ended, and 
the poorer the bailee the less would be his ability to hire the use of 
property needful to him.” To which we add, that the privilege of 
purchasing given to a bailee did not add an iota to his ability to 
defraud the public. The cn/7icia of ownership, from possession 
under a contract of bailment, is precisely the same as when the 
privilege of purchase is superadded. 

It being admitted that a bailee cannot convey a title by sale, why 
should the fact that he has the privilege of purchase, upon certa‘n 
conditions with which he has not complied, change the character 
of his illegal act? The character of his possession remains the 
same; as between the original parties the contract continues to be ¢ 
baiiment. And, as said by the supreme court of New York, in 
PaJmer v. Hand, above cited, “In a contract between two honest 
men, who shall be the dupe of a swindler, the strict rule of law must 
be applied.” 
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Counsel commenting on Hasbrouck v. Lounsbury, 26 N. Y., 598; 
Smith »v. Lynes, 5 N. Y., 41; Austin v. Dye, 46 N. Y., 500, and 
Maynard ». Anderson, 54 N. Y., contended that they were not in 
conflict with their position, and that Wait v. Green, 35 Barb., 585, 
and 36 N. Y., 556, were overruled by subsequent cases in the same 
court. The brief proceeds: 

In Haak v. Linderman, 64 Pa. St., 499 (8 Am. Rep., 612), the 
judgment rests expressly upon the grounds that, by the terms of 
the contract, there was an actual sale, accompanied with an actual 
delivery of the car, and that the contract, by its terms, simply gave 
a lien to the vendor for the purchase money. The court say: “ Not 
one of the cases cited by the plaintiff sustains this as a bailment. 
The furthest they go is, when the contract is a clear bailment, with 
a superadded condition that, at the end of it, or during its contin- 
uance, the bailee should have option to purchase. Such was the 
case of Chamberlain v. Smith, 8 Wright, 431. The possession was, 
in that case, parted with only on the footing of a bailment. Before 
the option was exercised, the bailee then parted with the property 
by sale, and it was sold on execution against his vendee. The 
bailor gave notice of title, and sued the parties and sheriff seizing 
the same, and recovered. That accords with the principle stated in 
the outset of this opinion, and is supported by all the authorities. 
The other cases cited by the plaintiff in error stand on the same 
footing. The delivery of the property was on a contract of bail- 
ment with a stipulation to purchase. Here the delivery was ona 
contract of sale, with a reservation of a right of reclamation if not 
paid for. This right could be exercised only on the grounds of a 
lien existing in favor of the vendor, which was void as against 
creditors.” 


Bonner, Associate Justice.— This case was submitted to the court 
below on the following agreed statement of facts: “It is agreed by 
and between the parties to this suit, that a jury may be waived, and 
the ease submitted to the court upon the following agreed statement 
of facts, and that judgment shall be rendered in favor of the party 
in whose favor the law may be adjudged upon the hearing: 

“1. Plaintiff, a merchant in Houston, Harris county, Texas, en- 
tered into a contract with Mrs. Anna A. Newhard, now [eid, in 
regard to a certain piano-forte, which contract is filed and is to be 
considered a part of this statement, as follows: 

, “<¢Vouston, Texas, Sept. 14, 1871. 

“‘«Mrs. Annie Newhard this day hired and received of E. H. Cush- 
ing piano-forte No. 16,149, 7 full octave, round corner, oct. legs, 
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made by Hallett, Davis & Co., for the use of which I promise to pay 
the said E. H. Cushing seventy-five dollars on receipt of the above 
piano-forte, and the further sum of fiftv dollars for each and every 
quarter I shall keep the same, and the said piano-forte to be returned 
to him on demand, and not to be removed without his written con- 
sent, and be kept under insurance while this agreement is in force; 
provided, however, if I should pay the said E. H. Cushing seventy- 
tive dollars on the receipt of the above piano, and the further sum 
of three hundred and fifty dollars in seven equal payments of fifty 
dollars cash each month, with interest thereon at the rate of ten per 
cent., all of which I agree to do, then said piano-forte shall become 
my property. Anna A. Newnarp.’ 

“2. Said piano-forte came into the possession of defendant, who 
lives in Burton, Washington county, Texas, on June 26, 1872, and is 
now in his possession. 

“3. The piano-forte, at the time of defendant’s possession, was 
worth $350. 

“4. The rent of said piano-forte is worth the sum of $10 per 
month. 

“5. Mrs. Anna A. Newhard, now Reid, brought the said piano- 
forte from Houston to Burton and kept the same there for about 
eight months in her possession with the knowledge of plaintiff. 

“6. Mrs. Newhard paid on said contract, on the day of its date, 
$75; September 15, 1871, she paid $83.25; January 25, 1872, she 
paid $113.87; July 2, 1872, she paid $48.13. 

“7. The contract between Mrs. Newhard and plaintiff was not 
recorded in Harris county, nor in Washington county. Defendant 
had no actual notice of the plaintiff's claim upon said piano-forte, 
and was not aware of any facts to put him upon inquiry thereof. 
Mrs. Newhard enjoyed a good reputation in the community for in- 
tegrity and veracity. 

“8. Defendant, on June 26, 1872, purchased the piano-forte from 
Mrs. Newhard and paid her $350 in gold for it. She always claimed 
the piano-forte as her own property, and defendant bought it in 
good faith, and believed that it was so.” 

On the trial below, judgment was rendered in favor of plaintiff, 
E. H. Cushing, that he recover of the defendant H. Knittel the 
piano, and in the event that the same could not be found, that he 
recover as its value the sum of $350; he then and there agrecing 
to accept the sum of $160.32 in full satisfaction, if paid within 
twenty days. 

The terms of the agreement above set out are so inconsistent that 
it cannot be held to be both a renting andasale. It might bea 
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matter of doubt whether it should not be held void for inconsistency 
and uncertainty. It is not a renting, as the first part of the agree- 
ment recites it to be. If a valid instrument at all, it must be held 
to be a sale, and that the pretended renting was but a device to 
secure the remainder of the purchase money ‘due. The price and 
terms of payment were agreed upon, and the possession delivered 
to Mrs. Newhard. The remainder of the purchase money was 
sought to be secured, not by a recorded lien under our statute of 
registration provided for this purpose, but through the pretended 
contract of renting. Conceding that, as between the original par- 
ties, the contract would be binding, yet it would be contrary to the 
policy of our registration laws to hold that it would be binding also 
upon the defendant Knittel, who is admitted to be a purchaser i in 
good faith, for value, and without notice. 

The case of Green v. Church was one very much like the present 
in its main features, in which it is said: “ The sum of $400 for one 
month’s rent of an instrument (piano) valued by both parties at 
$550, is preposterous, and when we add to that the stipulation that 
the renting is to continue for eleven months unless sooner termi- 
nated by the appellees, and that the rent contracted to be paid for 
that time, when added to the $400 paid in hand, makes up the sum 
agreed on as the price, and that Mrs. Martin had the privilege of 
becoming the purchaser at any time during the term upon paying 
the agreed rent, which was to be credited on the purchase price, 
there can be no room to doubt that the real transaction was in- 
tended to be a sale, and that the device of calling it a renting was 
resorted to in order to secure the payment of the $150 of purchase 
money not paid in hand, and that at best its effect was to give to 
the appellees a lien as against Mrs. Martin for the unpaid purchase 
money. . . . The well-defined policy of the law is to have as 
few secret liens and claims upon personal property as possible, that 
the title may be readily and safely transmitted from one to another. 
This is in the interest of trade as well as opposed to fraud and col- 
lusion.” 13 Bush (Ky.), 433. 

The well known high character of the plaintiff below forbids that 
there was any fraudulent intention in the transaction under consid- 
eration. 

The two cases differ in degree — in the amount of the first pay- 
ment — rather than in principle. The case in 13 Bush, supra, is 
sustained by that of Lucas v. Campbell, 88 Ill, 447, and Price v. 
McCallister, 3 Grant’s Cases (Penn.), 248. 

This seems to be contrary to a line of decisions in Missouri (Sum- 
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ner v. Cottey, 71 Mo., 121), but we think tae rule here adopted the 
better one on sound principles of justice and public policy. The 
onerous terms imposed by the contract upon the vendee, Mrs. New- 
hard, in the nature of a penalty or forfeiture, do not recommend it 
to the favorable consideration of the courts. 

The judgment below is reversed and here rendered in favor of 
H. Knittel, that he go hence without day and recover of E. H. 
Cushing all costs. 

REVERSED AND RENDERED. 

{Opinion delivered June 20, 1882.] 





W. G. Ranpatr er av. v. Narnanten W. Bertis er At. 
(Case No. 3537.) 

1. JUDGMENT FROM ANOTHER STATE — How cERTIFIED.— A transcript of a judg- 
ment, which recites that it was rendered on a trial before a named justice at a cir- 
cuit court in the city of New York, in January, 1873, attested in January, 1874, by a 
different person, styling himself “justice of the supreme court of the state of 
New York,” does not appear to be attested by the judge of the court in which the 
judgment was rendered, and is not properly certified under the act of congress. 

2. Same.— If itappeared that the circuit and supreme courts were the same, the in- 
ference from the facts is, that there was more than one justice of that court, and 
the certificate is defective in that it does not purport to be that of the chief justice 
or presiding magistrate. 


Apreat from McLennan. Tried below before the Hon. X. B. 
Saunders. 

Suit by appellants, as assignees of a judgment claimed to have 
been rendered in the supreme court of the state of New York. 
The transcript offered in evidence was excluded. It commences as 
follows: 

“The People of the State of New York. By the grace of God 
free and independent. To all to whom these presents shall come or 
may concern, greeting: 

“Know ye, that we having examined the records and files in the 
office of the clerk of the county of New York and clerk of the 
supreme court of said state for said county, do find a certain judg- 
ment roll there remaining in the words and figures following, to wit.” 

Then follows all the proceedings in order, including the judgment 
and clerk’s certificate. The judge’s certificate begins as foliows: 

“T, Abraham R. Laurence, justice of the supreme court of the 
state of New York for the city and county of New York.” 
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Tlerring, Anderson & Kelley, for appellants. 
Flint & Graham, for appellee Butler. 


Warrs, J. Com. Arpp.— Only one question is presented by the 
record in this case for determination, and that is, did the court err 
in excluding from the jury the certified transcript from the supreme 
court of New York? 

The judgment recites that the cause was tried before Justice Van 
Brunt, at a circuit court held at the court-house in the city of New 
York on the 24th day of January, 1873. The certificate is by 
“ Abraham It. Laurence, justice of the supreme court of the state of 
New York for the city and county of New York,” and bears date 
January 15, 1574. 

In support of the ruling appellees claim that it does not appear 
from the certificate, or otherwise, that Laurence was the justice of 
the * cireuit court” in which the judgment was rendered, nor that 
he was the sole justice of the supreme court of the state for the city 
and county of New York. We cannot take judicial knowledge of 
the laws of the state of New York, or look to the statutes of the 
same for information as to its judiciary system and the organization 
of its courts. Bradshaw »v. Mayfield, 18 Tex., 28; Stephenson ». 
Bannister, 3 Bibb (Ky.), 371; Bennett ». Bennett, Deady, 309. 

The act of congress requires the attestation of the clerk and the 
seal of the court annexed, together with a “ certificate of the judge, 
chief justice or presiding magistrate, as the case may be.” 

As was said by Chief Justice Hemphill in Harper ». Nichol, 13 
Tex., 161, “ The certificates of the clerk and judge must show that 
they are the clerk and the judge of the court in which the judgment 
was rendered.” 

There is nothing in the certificates or transcript from which it 
could be inferred that the “ circuit court” and the “ supreme court ” 
are the same, or that the justice of the supreme court was also jus- 
tice or judge of the cireuit court. Nor is it shown, in any way, how 
the judgment roll found its way from the circuit into the supreme 
court. It does not appear that Abraham KR. Laurence was the judge 
of the court in which the judgment was rendered, and it is not 
shown that the records of the “ circuit court” have been legally trans- 
ferred to, and become part of, the records of the supreme court. 

Again, if we could assume that the “circuit court” and the * su- 
preme court” were the same, then it appears that the judgment was 
rendered by Justice Van Brunt, whereas the certificate was made by 
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Justice Laurence. This would raise the inference that there was 
more than one justice of that court, and hence no certificate except 
that of the chief justice or presiding magistrate would be in com- 
pliance with the act of congress. Van Storch v. Griffin, 71 Pa. St., 
240; Kirkland ». Smith, 7 Martin (La.), 252. And it would seem 
that this conclusion ought to be considered as deriving additional 
strength by reason of the omission of the article “the” before the 
word justice, as occurs in the certificate. 

The certified transcript of the judgment having been properly 
excluded as evidence, that offered as to the assignment of the judg- 
ment to appellants was immaterial and correctly excluded. 

We conclude that there is no error in the judgment, and it ought 
to be affirmed. 

AFFIRMED. 

[Opinion delivered June 20, 1852.] 





H. C. Wirirams v. M. R. Mayrrecp. 
(Case No. 3550.) 


1. TRESPASS TO TRY TITLE— CHARGE OF COURT — Omrsstons 1N.— In an action of 
trespass to try title, the question being one of boundary or locality, and the evi- 
dence tending to different conclusions, it was error in the court to fail to give in 
charge the principles of law controlling the application of the various calls in the 
patent to the ground, a charge having been asked which fully indicated the omis- 
sions in the general charge, and which, though embodying much that was super- 
fluous, was not, as applied io the case, incorrect. 

2. Same — AcTUAL SURVEY — EvipENCE or.— Where there is evidence that the calls 
for distance in the patents of two adjoining surveys, made on the same day by the 
same surveyor, are inconsistent with other calls in the patents, then satisfactory 
evidence showing how the surveys were actually made, and locating them consist- 
ently with those other calis, should control. 


Apprrat from McLennan. Tried below before the Hon. X. B. 
Saunders. 

Appellees brought their action of trespass to try title against W. C. 
Williams, January 9, 1872, to recover eighty acres of land described 
in the petition, claiming the land under patent issued September 2, 
1862. Appellant claimed the land under a patent issued November 
5, 1875. 

The contest was one of boundary. The case was tried December 
13, 1876, and resulted in a verdict and judgment for appellees, from 
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which this appeal was taken. And the errors relied on were that 
the court erred in not instructing the jury as to the law applicable 
to the case, and in refusing to give the instructions asked. 


A. J. Evans, for appellant. 


Sleeper, Jones & Kendall, for appellee.— We say the land must 
be identified by calls in the grant; and where there is no conflict 
between the calls in the grant and the objects calied for as found 
on the ground, the rules referred to in the charge which was refused 
by the court can have no application. Anderson v. Stamper, 19 
Tex., 465;.Bass v. Mitchell, 22 Tex., 285; Mitchell v. Burdett, 22 
Tex., 635; Duren v. Presberry, 25 Tex., 512; 3 Pet., 92; Robertson 
v. Mosson, 26 Tex., 253. In this case, looking at the field notes of 
the H. E. Davis survey, it will be seen that there is not a natural 
or artificial object called for to control course and distance. Its 
location must be determined by course and distance alone. The 
call for a live oak as a bearing tree, at the beginning corner, will 
not control the call for eight hundred varas 8. 62° W. from the 
northeast corner of the Swoap survey. The live oak is not marked 
so as to distinguish it from other live oaks, and if it is to govern, 
any live oak in the neighborhood might be selected. 3 Pet., 92. 


Warts, J. Com. App.— Appellee claims the eighty acres of land 
in controversy by virtue of a patent issued to Thos. L. Mixon the 
2d day of September, 1862. Appellant claims the land by virtue 
of a patent issued to Hiram E. Davis for six hundred and forty 
acres of land on the 5th day of November, 1845. 

The real contest was as to whether the land in controversy was or 
not included in the Davis patent. From the record it appears that 
the F. Swoap and H. E. Davis, each for six hundred and forty acres, 
were surveyed at the same time and by the same surveyor. Erath, 
who made the surveys, testified that he commenced the Swoap sur- 
vey at the northeast corner of a survey made for John G. McKeen, 
and that corner is well known and identified. The patent calls 
thence north 28° west, one thousand nine hundred varas, to a 
mound in the prairie. From thence 8S. 62° W. one thousand nine 
hundred varas, a mound for the northwest corner, etc. The Davis 
patent calls for its beginning corner eight hundred varas 8. 62° 
W. from the northeast corner of the Swoap; from this Davis corner 
a live oak bearing south 74 east, sixty-four varas, is called for. The 
lines of these surveys are shown to be almost entirely in the prairie, 
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and no marked lines or trees are called for in either patent. If the 
Swoap and Davis surveys are made upon the ground according to 
the calls for course and distance, then the eighty acres in controversy 
would not be included in the Davis patent either in whole or in 
part. Erath testifies that he did mark some trees on the lines as 
run by him, and that the northwest corner of the Swoap, as made 
by him, is some four hundred or five hundred varas further to the 
northwest than the point reached by running the course one thou- 
sand nine hundred varas, and that the land in controversy is included 
in the Davis survey as made by him upon the ground. He also 
says that the marked trees, that is, those marked by him in making 
the surveys, have been seen by him since, and were upon the lines 

as he run them originally. The court simply charged the jury, if 
the land in controversy was included in the Davis patent, then to 
find for appellant; otherwise to find for appellee. 

The evidence was somewhat conflicting, and leading to diverse 
conclusions as to the true location of the survey with respect to the 
ground. But the court did not explain to the jury the principles of 
law which should govern them in the application of the various 

calls in the patents to the ground. Paragraph second of the charge 
asked by appellant and refused by the court, while it contains much 
that is superfluous, still there is a sufficiency of matter contained in 
it to fully indicate to the court the omission in the general charge. 
The latter part of that paragraph is as follows: “If you believe, 
from the evidence before you, that the Hiram E. ‘Davi is was in fact 
made, and, following the actual survey as it was made by the sur- 
veyor, you find the ‘land sued for included in the said survey, then 
you will find for the defendant.” That charge might be incorrect 
and inapplicable to some cases; forinstance, proof of the actual sur- 
vey as made might not be admissible to establish a survey which 
would be in conflict with all the calls in the grant. This, however, 
is not that character of case. On applying the calls of the Swoap 
patent to the ground, then, according to Erath’s evidence, the calls 
for course and distance, and that forthe mound in the prairie, do not 
correspond. Nor do the calls for course and distance correspond 
with the calls for the beginning corner of the Davis survey. Under 
such circumstances, if it can be shown to the satisfaction of the jury, 
by evidence which they may determine worthy of belief, that the 
actual survey as made upon the ground is not correctly shown by 
the calls for distance, then the survey as actually made would 
control. 

The court should have submitted to the jury the rules by which 
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they were to be governed in determining the true location of the 
land. 

We conclude that the court erred in the charge, and the judgment 
ought to be reversed and the cause remanded. 


ReversED AND REMANDED. 
[Opinion delivered June 20, 1882.] 





Lane & Saytor anv J. H. Ropryson v. Scorr & CtuLver. 
(Case No. 3483.) 


1. Surety — CONTRACT, CHANGE OF.— A surety is discharged by a valid agreement, 
made without his consent, varying the original contract in any material particu- 
lar, whether the change be to his benefit or prejudice. 

2. SamME — EXTENSION OF TIME.— If the contract be executory on both sides, a bind- 
ing agreement extending the time of performance is a material change. 

J. SAME — ConsIDERATION.— Such an agreement, where the contract contemplates 
mutual acts to be performed by both parties, such as a tender of specific articles 
by the one, and acceptance or rejection by the other, is supported by a sufficient 
consideration, each party being both promisor and promisee. 


Appear from Travis. Tried below before the Hon. E. B. Turner. 

Suit by M. S. Culver and James F. Scott, on the bond of R. N. 
Lane and W. A. Saylor, with J. H. Robinson as surety, conditioned 
that Lane and Saylor comply with the terms of their agreement with 
Culver and Scott, made the same day. By the terms of that agree- 
ment, Culver and Scott were to deliver four thousand beef cattle of 
specified quality, at Houston, as follows: Five hundred on July Ist; 
five hundred on July 15th; one thousand on August 15th; one thou- 
sand on September 15th; and one thousand on October 15, 1873; it 
being specified that three days were to be allowed after each day, to 
complete the delivery. Lane and Saylor agreed to pay at the rate 
of sixteeen dollars per head on the delivery of each lot. The agree- 
ment provided that each party was to enter into bond, with sure- 
ties, in the sum of $5,000, for the faithful performance of their 
stipulations. 

Before the 1st of July, the time for the delivery of the first lot, 
Lane and Saylor requested the postponement of any delivery until 
July 25th, and the plaintiffs both testified that they delayed the 
delivery because of that request. 

The amended petition of plaintiffs alleged a tender or offer to de- 
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liver one thousand cattle on July 25th, and the refusal of defendants 
to receive them. 

The defendants denied the allegations of the original and amended 
song and the defendant Robinson, under oath, pleaded that he 

ras only surety, and that the contract had been altered without his 
Deine or consent. 

The jury found for the amount of the bond against all of the de- 
fendants, and judgment was rendered accordingly. A motion for 
new trial was overruled, and defendants appealed. 


Terrell & Walker and H. L. Bentley, for appellants.— The ex- 
tension of the time for delivery of the first two lots of cattle was a 
material alteration of the contract, and not being consented to by 
Robinson, was not binding upon him. The alteration discharged the 
bond. They cited Yeary v. Smith, 45 Tex., 71; Claiborne v. Birge, 
42 Tex., 102, and other Texas cases. Also, Story on Con., sec. 870; 
Chitty on Con., pp. 460-462; 3 Parsons on Con., 15, 720, 721; 1 
Smith’ s Leading Cases, 956, 965, 966 (note, Master v. Miller); Wright 
». Johnson, 8 : Wend. -» 512; re v. Bradley, 17 Wend., 422; Berk- 
head v. Brown, 5 Hill, 641; ; 6 Hill, 540, 543. 


Shelly & Moore, for appellees.— The pleadings of the plaintiff are 
sustained by the facts proved. J. F. Scott, one of the plaintiffs, 
testified that he delayed delivering the first cattle by request of 
Saylor, by dispatch dated 13th of June, till 8th of July, and next by 
dispatch dated 27th of June, till 25th of July. The dispatches re- 
ferred to read as follows: 

“ Austin, 13,187-. To M.S. Culver, Banquette, care of D. Hirsch: 
Delay delivery of first lot to 8th July, if you can. Will suit all 
parties. W. A. Sayzor.” 

“ Dated Austin, Texas, 27,187-. Received at C.C., June 28th. To 
M. S. Culver & Co.: Arrangement made; deliver first five hundred 
25th July; write fully. W. A. Saytor.” 

Culver testified that there was a change made of the time of de- 
livery of the cattle at the instance and request of Saylor, to suit 
their convenience. I received several telegrams from Austin about 
the matter in June, 1873. The reason, as 7 understood, the cattle 
were not received by Lane and Say'or, was their failure and inability 
to pay for them as they contracted to do. 

This testimony is not contradicted by the defense. 

The question then presented by the pleading and facts is this: 
A voluntary extension of time to the principal, though given with- 
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out the surety’s consent, will not release him. To release the surety 
the extension of time must be by a valid and binding contract. 
Frois v. Mayfield, 33 Tex., 804; Hunter v. Clark, 28 Tex., 162: ; Payne 
v. Powell, 14 Tex., 601; Cruger v. Burke, 11 Tex., 694; Burke »v. 
Cruger, 8 Tex., 66; McKeeknie v. Ward, 58 N. Y., 541. 

In the case of McKecknie v». Ward, 58 N. Y., 541, which was an 
action on a bond, W. became surety on the bond of B. for the per- 
formance of an agreement between B. and plaintiffs, whereby “the 
agency for the sale of their ales” at S. was let to B., he agreeing to 
pay on the first of each month for the amount of ale delivered, and 
“not to purchase” ale of any but plaintiffs. The agreement might 
be terminated on three months’ notice by either party. It was held 
that W. was not discharged as surety, although plaintiffs neglected 
or forebore to enforce full payment at the times stated in the agree- 
ment, and did not give notice to W. that B.’s account was in arrears. 
See, also, Clarke v. Sickler, 64 N. Y., 231; State v. Manning, 55 Mo., 
142; Abel v. Alexander, 45-Ind., 523: Parnham Sewing Machine 
Co. v. Brock, 113 > Mass., 194. 


Bonner, Associate Justice.— The charge of the court upon the 
question of the change of time for the performance of the contract, 
as it affected the liability of the surety, Robinson, is as follows: 
“Parties may change their contracts after they are entered into, and 
an extension of time does not necessarily release a surety; it would 
release him, provided he was injured by such extension, or if it ap- 
pears from the evidence that the surety was put in any worse condi- 
than he would otherwise have been.” 

This charge was excepted to at the time upon the following 
among other grounds: “2. The charge is defective in submitting to 
the jurv whether the surety was injured by the extension, to deter- 
mine whether the alteration was material.” 

In addition to this defendant Robinson asked special charges, 
which were refused, to the effect that any material alteration in the 
term of the contract between plaintiffs Culver and Scott, and his 
principals, Lane and Saylor, without the consent of the surety, Rob- 
inson, would release him; and that the changes in the dates of the 
time of performance were material and would discharge him. These 
questions are presented by the assignment of errors, and are the 
material ones for our decision. 

The statement of a few well established general propositions will 
aid in the proper disposition of this case. 

Although a mere gratuitous indulgence by a creditor to the prin- 

Vou. LVII— 24 





370 Lane & Saytor v. Scorr & Cutver. [Austin Term, 





Opinion of the court. 





cipal debtor — unless when demand is made under our statute 
(R.S., arts. 3660, 3661), by the surety upon the creditor, to institute 
proceedings — will not discharge the surety, for the reason that the 
latter has the right to pay off the debt, and be subrogated to the 
rights of the creditor, yet a valid agreement between the creditor 
and the principal, made without the consent of the surety, to extend 
the time of payment or performance for any definite period, will 
discharge the surety. This rests upon the reason that the surety, 
who, as such, derives no benefit from the contract, has the right to 
stand upon its terms strictly as made, and that to change them 
without his consent makes a new contract to which he is not a party, 
and which, consequently, is not binding on him. The inducement 
to have become surety, in the first instance, may have been that, if 
the contract should be carried out as originally made, he had the 
means for his own protection, when, if changed, ‘his rights might be 
prejudiced. One of the essential elements of the contract of sure- 
tyship is the equity of the surety, which depends not so much on 
his relations with the creditor as on his right to indemnity from his 
principal, and the consequent obligation on the part of the creditor 
not to do any act by which this right might be prejudiced. The 
: surety had the right to be subrogated to all the rights and privileges 
which the creditor had when the original contract was made. The 
creditor had the right to enforce his legal remedy, by suit or other- 
wise, as soon as'the debt or cause of action became due; and the 
surety, therefore, had the consequent right, on failure of payment 
or performance on the part of his principal, to resort to a court of 
equity to enforce the terms of the contract on the part of the prin- 
cipal, or to discharge the obligation in the first instance, and thereby 
become subrogated to this right of the creditor to sue. This, how- 
ever, he could: not ‘do, if, in the meanwhile, the creditor had made a 
binding agreement, varying in an essential particular the original 
contract. In such case the surety is not bound by that contract, for 
it has ceased to exist; nor by the new contract, for he is not a party 
to it; and hence he would be without indemnity on it as against 
the principal. Bethune v. Dozier, 10 Ga., 238. 

In support of the above general propositions, reference is made to 
the valuable and exhaustive notes and citations of authorities found 
in White & Tudor’s Leading Cases in Equity, vol. 2, part 2 (4th 
Am. ed.), 1896, notes to Rees v. Berrington; Wait’s Actions and 
Defenses, vol. 5, title “ a and Surety,” 185; Brandt on Sure- 
tyship, ch. 15, 400; Yeary v. Smith, 45 Tex., 71. 

It is a further well established principle, that when the original 
contract has been thus varied, a court of equity will discharge the 
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surety without further inquiry as to whether he has been prejudiced 
or benefited by it, for the reason that this question, as a general 
rule, would not be a practicable one. As said by the Lord Chan- 
cellor in the leading case of Rees v. Berrington, supra, “ I cannot try 
the cause by inquiring what mischief it (the change in the contract) 
might have done, for that would go into a vast variety of specula- 
tion, upon which no sound principie could be built.” 2 Vesey, Jr., 
542; Ducker v. Rapp, 67 N. Y., 473; Smith #. Rice, 27 Mo., 507; 
Miller ». MeCan, 7 Paige, 459; Bonney v. Bonney, 29 Iowa, 449; 
United States x. Corwine, 1 Bond, 344; Bangs v. Strong, 7 Hill, 252; 
Boschert x. Brown, 72 Pa. St., 375; C lippinger . Creps, 2 Watts, 
49; Bethune ». Dozier, 10 Ga., 238; also White & Tudor’s Leading 
Cases in Equity, Wait’s Actions and Defenses, and Brandt on Sure- 
tvship, above referred to. 

Under the above authorities, the court below erred in the general 
charge as given to the jury, so far as the same affected the rights of 
the surety, Robinson, and in the refusal of the charges asked by 
him upon this point, which must lead to a reversal of the judg- 
ment, if the facts were such as to invoke the rules above laid down 
This will depend upon the question whether the record shows that 
there was a Valid agreement to change the time of performance of 
the original contract. Under that contract the beeves were to have 
been delivered at certain specified dates; and to show that the times 
of delivery were considered material and of the essence of the con- 
tract, and doubtless to provide for the usual contingencies which 
might delay a prompt delivery in such cases, it was expressly agreed 
in the original contract that three days should be allowed Culver 
and Scott within which to make the delivery, after the particular 
days specified. This, by a well known rule of construction, would 
show that the question of time had been particularly considered 
and agreed upon; and the three days additional having been ex- 
pressly allowed, would negative the idea that it was implied that 
longer time should be given. 

In the amended petition it is averred “ that after the making of said 
(original) contract, and before the date of delivery of the first lot of 
wibd cattle, said Lane and Saylor requested plaintiffs to postpone the 
delivery of the first and second lots of cattle until about the 25th 
day of July, 1875, because they could not sooner pay for the same; 
that in pursuance of said contract, the plaintiffs, in compliance with 
the request of said defendants Lane and Saylor made under said 
contract, did have one thousand head of said cattle at Houston, in 
the county of Harris, ready to deliver to said defendants on the 
23d day of July, 1873; that said cattle were then in good condi- 
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tion, and averaged one thousand pounds gross in weight per head; 
that on the 25th day of July, 1873, they did tender to and offer to 
deliver to said defendants Lane and Saylor the said one thousand 
head of cattle,” ete. 

Scott, one of the plaintiffs, testifies that: “I delayed delivering 
the first cattle by request of Saylor of date 13th June, first till Sth 
July, and next (of 27th) till 25th July, by dispatch from Saylor 
from Austin. I had the cattle there by 24th for first lot and second 
lot ready to be delivered on the 28th July.” 

Culver, the other plaintiff, testifies that “ There was a change 
made of the time for the delivery of the cattle at the instance and 
request of Saylor to suit their convenience.” 

The evidence shows that, in pursuance of this change, no actual 
delivery or offer of delivery was made at the time designated in the 
original contract. 

Titis not being an executed contract, but an executory one, under 
which the liability of Lane and Saylor, and Robinson as their surety, 
depended upon certain conditions precedent to be performed in the 
future by Culver and Scott, Robinson, as such surety, had the 
right to demand that these conditions precedent should have been 
strictly complied with. : 

The record shows that the time of delivery was extended to a 
definite period beyond that fixed by the original contract, under 
& proposition by Lane and Saylor, and which, if not formally ac- 
cepted by Culver and Scott, was, at least, acted upon by them; and 
it does not appear that this extension was made with the consent of 
the surety, Robinson. This, in our opinion, would be such material 
change in the original contract as would, under the authorities, re- 
lease the surety, if made upon a sufficient consideration; and this 
presents the only remaining material question. 

The general rule upon the subject of the sufficiency of considera- 
tion is that the consideration need not be mutually beneficial, but 
that it must be either a benefit resulting to the party himself who 
makes the promise, or to some third party, or some loss, inconvenience 
or change of obligation upon the part of the promisee. Chitty on 
Contracts, 28. 

The rule is thus laid done by Mr. Justice Lipscomb in Bason ». 
Hughart: “We believe the doctrine to be well settled, that, to 
constitute a consideration valid in law, it is not essential that it 
should be mutually beneficial to the promisor and the promisee; 
that it is sufficient if one or the other is to receive a benefit, or to 
be injured by it. In Townsley v. Sumrall, 2 Pet., 182, it is said by 
the supreme court of the United States, ‘that damage to the prom- 
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isee constitutes as good consideration as benefit to the promisor.’” 


2 Tex., 479; Hendricks v. Snediker, 30 Tex., 306. 

In a case like the present, where, under the contract, mutual acts 
were to be performed by both parties — as a tender of specific articles 
by the one, and an acceptance or rejection by the other — when, be- 
fore the date of execution, a proposition varying the original con- 
tract is made by one party and accepted and acted upon by the 
other, each may be considered as occupying the position of both 
promisor and promisee. 

If the original contract was for the payment of money upon a 
consideration executed, then, after maturity, and when the right to 
demand payment had become fixed and absolute, a promise by the 
creditor to extend the time of payment, if the debtor would at the 
end of such time pay the debt and interest, is without consideration 
and void. Gibson v. Irby, 17 Tex., 173. This is a well established 
doctrine. : 

But we do not think that it would apply when the promise to 
extend the time was made before the maturity of the contract, in a 
case like the present, of an executory contract for the delivery of 
specific articles, under which mutual acts are to be done by both 
parties in the future. It might very well be that Lane and Saylor, 
by reason of their new promise, and which, if not formally accepted 
by Culver and Scott, was not rejected by them, but acted upon, 
may have relaxed their efforts to get the money by the day desig- 
nated in the original contract, and may have failed to have been 
present at the time and place first appointed to examine and receive 
or reject the beeves. Culver and Scott, acting upon this new prom- 
ise, did not in fact have them ready at the time and place designated 
in the original contract for delivery ; ; but even if they had done so, 
it is not believed that they could, under the circumstances, in the 
absence of Lane and $ Saylor, have made such valid tender as to 
have changed the relations of the parties from that of vendors and 
vendees to that of bailors and bailees. 

Although this case seems to be a hard one, we are constrained to 
the opinion that, under the law as applied to the facts, there was 
such valid and binding change of the original contract, in an assen- 
tial particular, without the consent of the surety, Robinson, as to 
constitute a sufficient ground for his release. It is scarcely deemed 
necessary to say that a different rule would apply as between Cul- 
ver and Scott on the one hand, and Lane and Saylor on the other. 


REVERSED AND REMANDED. 
[Opinion delivered June 20, 1882. ] 
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R. A. Gace er au. v. R. S. Nestert. 
(Case No. 4660.) 


1. JupGMENT LIEN — HomeEstEAD.— A judgment lien takes precedence of a subse- 
quently acquired homestead right. 
. Case appROvED.— Railroad Co. v. Winter, 44 Tex., 597, approved. 


bo 


Aprrat from Navarro. Tried below before the Hon. L. D. Bradley. 
Il. A. Halbert and Simkins & Simkins, for appellants. 
R. S. Neblett and Lee & Damon, for appellee. 


Bonner, Associate Justice.— The controlling question in this case 
is, Which is superior, a judgment lien on land, or a subsequently 
acquired homestead right? 

In the case of Baird v. Trice, 51 Tex., 555, it was decided that an 
attachment lien on land will not be defeated by a subsequently ac- 
quired homestead right. The doctrine of that case has since been 
allirmed by this court, is sustained by numerous authorities else- 
where, and is, we think, founded on justice and sound principle. 

In Bullene v. Hiatt, the supreme court of Kansas say: “ The at- 
tachment lien existed nearly three months before the homestead 
right was created. And while homestead laws are everywhere to be 
considered favorably, yet they are not to be so construed so as to 
destroy pre-existing rights. . . . An attachment lien, like other 
liens, though not an estate in the land (Chick v. Willets, 2 Kan., 391), 


‘is such vested interest therein that it cannot be affected by any sub- 


sequent act of the debtor.” 12 Kan., 101. 

That a judgment lien creates such vested right as will be protected 
by section 10, article 1, constitution of the United States, which pro- 
hibits a state from passing any law which impairs the obligation of 
a contract, has been expressly decided by the supreme court of the 
United States, the decisions of which august tribunal upon questions 
of this character are of peculiarly binding authority upon the state 
courts. Gunn v. Barry, 15 Wall, 610; Edwards v. Kearzey, 6 Otto, 
607. 

In Railroad Co. v. Winter, 44 Tex., 597, it was held that a change 
of designation of homestead by moving the houses or by changing 
the boundaries of it, substantially different from the locality which 
the pre-existing facts of ostensible use and enjoyment have fixed as 
a homestead, cannot be made to the injury or destruction of rights 
of judgment lien-holders, or of purchasers from the husband with- 
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out the wife being joined, and existing before such attempted 
change. 

In that case, Roberts, Chief Justice, delivering the opinion of the 
court, says that “if the judgment lien was acquired on said tract — 
the Palmer survey — when it was no part of the homestead, the de: 
fendant could not ehange the homestead so as to cover any part or 
it necessary for the satisfaction of the judgment.” . . . 44 Tex 
615 

The difference between that case and the present is, that, in the 
former, it was sought to change the boundaries of an already caist- 
ing homestead; here it is sought to acquire a new homestead, both to 
the prejudice of pre-existing judgment liens. There is no difference 
in principle. 

We might very well rest this case upon that decision, but will 
briefly advert to some of the many authorities by which it is sus- 
tained; some based upon the proper construction of constitutional 
provisions, others of statutes. 

In Gunn »v. Barry, 15 Wall., 610, the question arose under a pro- 
vision of the new constitution of the state of Georgia, which ex- 
tended the homestead exemption so that it destroyed a judgment 
lien which a creditor had under previoasly existing laws. It was 
unanimously held that this was contrary to section 10, article 1, of 
the constitution of the United States, and hence null and void. 

The learned judge delivering the opinion of the court, speaking 
of the constitution of Georgia, says: “It withdraws the land from 
the lien of the judgment, and thus destroys a vested right of prop- 
erty which the creditor had acquired in the pursuit of “the remedy 
to which he was entitled by the law as it stood when the judgment 
was recovered. It is, in effect, taking one person’s property and 
giving it to another without compensation. This is contrary to rea- 
son and justice, and to the fundamental principles of the social com- 
pact.” 15 Wall, 622; citing Calder v. Bull, 3 Dall., 388. 

The homestead claim there rested, not as in this case upon the 
mere voluntary act of the debtor, nor upon an act of the legislature, 
but upon a constitutional provision, passed by the people of the state 
in solemn convention assembied. 

The later case of Edwards v. Kearzey, decided by the same high 
authority, is very similar to that of Gunn v. Barry, supra, and to 
which it refers. It arose under the constitution of North Carolina 
and certain acts of the legislature to carry the same into effect. By 
that constitution, the exemption of $500 worth of property, in force 
when the debts were created, was extended so as to include prop- 
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erty to the value of $1,000. The éndebtedness in that case, though 
created before the adoption of the constitution, was not reduced to 
judgment until after the date of the legislative enactment to carry 
the same into effect. Two of the three judgments were docketed 
to create judgment liens on the property claimed to be exempt. It 
was decided that this constitutional and statutory extension of the 
amount of exempt property was to this prior existing indebtedness 
null and void under the provision of the constitution of the United 
States above cited. In the opinion it is said that ‘“ The remedy 
subsisting in a state when or where a contract is made and is to be 
performed, is a part of its obligation, and any subsequent law of the 
state, which so affects that remedy as substantially to impair and 
lessen the value of the contract, is forbidden by the constitution, and 
is therefore void.” 6 Otto, 607. 

To the same effect are what is known as the “ Homestead Cases,” 
which arose under the construction of the constitution of the state 
of Virginia, in an elaborate opinion in 22 Grattan, 266; Kibley cv. 
Jones, 7 Bush (Ky.), 243; Lessley v. Phipps, 49 Miss., 790. 

The supreme court of Nebraska, in Bowker v. Collins, where the 
very question here under consideration was decided, say: “It is 
clearly shown that the lien of the judgment had attached to the 
lands in question at the time Collins entered thereon for the purpose 
of claiming the same as a homestead; does tie right of homestead 
attach in such a case so as to defeat the lien of the judgment? We 
think not. . . . The homestead law, being remedial in its char- 
acter, should receive the most liberal construction consistent with 
justice, for the purpose of preserving a home to the unfortunate. 
3ut it must not be forgotten that the payment of just obligations 
is the foundation on which rests our industrial and commercial pros- 
perity. And the design of the homestead law is not to enable 
those claiming its benefits to evade the payment of debts justly due, 
but to prevent the household being broken up and destroyed; and 
to leave under the control of the debtor the means by which he 
may, by economy, retrieve his fortune, and be enabled in time to 
meet his obligations.” 4 Neb., 496. 

30th the language and sentiment of this opinion we most heartily 
indorse as being sound law and good morals — just alike to the 
creditor as well as to the debtor. 

To the same effect are the cases of Ashton v. Ingle, 20 Kan., 675; 
Bartholomew v. Hook, 23 Cal., 279; Hale v. Heaslip, 16 Lowa, 451; 
Elston v. Robinson, 21 Iowa, 534; Seamans v. Carter, 15 Wis., 548; 
Dopp v. Albee, 17 Wis., 609, in which the question was as to the 
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superiority of judgment liens or subsequently acquired homestead 
rights; and also the cases of McKeithan v. Terry, 64 N. C., 25; 
Sluder v. Rodgers, id., 290, which involved the construction of the 
constitution of that state, and were cases of execution liens; the 
case of Tuttle v. Howe, 14 Minn., 145, which was a mechanic’s lien; 
the cases of Titman v. Moore, 43 IIL, 169; McCormick v. Wilcox, 
25 Tll., 274, which were mortgage liens; and Freeman on Judg- 
ments, § 355, which relates to a judgment lien. 

The following cases were reviewed and shown not to conflict with 
this doctrine: Trotter v. Dobbs, 38 Miss.; Irwin wv. Lewis, 50 Miss. ; 
Letchford v. Cary, 52 Miss.; Hawthorne v. Smith, 3 Nev.; Furman 
v. Dewell, 35 Towa. 

It has been contended that the cases of Trotter v. Dobbs, 38 Miss., 
198; Irwin v. Lewis, 50 Miss., 363; Letchford v. Cary, 52 Miss., 791; 
Hawthorne v. Smith, 3 Ney., 182, and Furman vw. Dewell, 35 Iowa, 
170, established a different doctrine. 

The case of Trotter v. Dobbs, 38 Miss., turned upon the con- 
struction of a statute of that state, of which the creditor was so 
chargeable with notice that it must be held to have entered into the 
contract. Lessley v. Phipps, 49 Miss., 790. The opinion says: 
* No legal right of the plaintiff, in the judgment rendered before 
the marriage, is impaired; because, by the statute, his judgment, 
though generally a /7ien on all the property of the defendant, was 
subject to the restriction that if he did not sell certain property of 
the defendant before he became a householder and had a family, it 
should be exempt from execution upon his afterwards assuming that 
relation. This was the effect of the statute exempting property 
from execution; it was a part of the policy of our laws, and the 
judgment was of course rendered subject to the rule established by 
the statute.” 38 Miss., 200. 

The subsequent cases of Irwin v. Lewis, 50 Miss., 363, and Letch- 
ford v. Cary, 52 Miss., 791, are based upon the prior case of Trotter 
v. Dobbs, supra, and the construction therein given to the statute. 

In the case of Hawthorne v. Smith, 3 Nev., 182, Hawthorne had 
previously moved upon the land, and was in the actual occupancy 
of it as his homestead at the date of the institution of the suit and 
the levy of the attachment, though he had not filed a formal dec- 
laration of his intention to make it a homestead. The court held 
that it was his homestead in fact, and that under the facts of that 
vase the homestead right was’superior. 

The case of Furman v. Dewell, 35 lowa, 170, in which there was 
a change from an old to a new homestead, and in which, for the 
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purposes of the opinion, it was conceded that the homestead right 
had in fact attached, was under a statute which provided that the 
owner might from time to time change his homestead, but that 
“such changes shall not prejudice conveyances or liens made or cre- 
ated previously thereto;” and which further provided that “the 
new homestead, to the extent in value of the old, is exempt from 
execution in all cases where the old or former homestead would 
have been exempt, but in no other or in any greater degree.” 35 
Iowa, 171. In this case it was held that ‘the defendant having 
changed | his homestead from premises on a lot in a town to a tract 
not exceeding forty acres in the country, and of no greater value 
than the first homestead, the new one was exempt. 

The effect of that decision was to uphold the judgment lien, not 
to impair it, for the new homestead was held exempt to the extent 
of the value only of the old one, and the lien was changed from the 
one to the other. 

The authorities cited in this opinion, and doubtless many others 
which could be found, place it beyond question that, as a general 
rule, a previously acquired lien, whether general or special, voluntary 
or involuntary, upon real property, cannot be subsequently defeated 
by the voluntary act of the debtor in attempting to make it his 
homestead. The only exception which now occurs to us arises 
under our decisions in insolvent estates, in which it has been held 
that, under the peculiar phraseology of our statute, the allowance 
made to the surviving widow and children would defeat a prior spe- 
cific lien. In those cases, however, the creditor is held bound to 
have taken notice of the existing statute, and to have contracted in 
reference to it. 

We do not decide that the legislature might not have the power, 
whether the courts may have or not, to declare that a homestead 
right might attach to property acquired subsequently to the rendi- 
tion of a judgment against the debtor, when brought with a present 
bona fide intention to dedicate it as a homestead, “coupled with acts 
of preparation and subsequent early occupation as such. 


JUDGMENT AFFIRMED. 
[Opinion delivered June 23, 1882. 
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J. M. Carson v. Kerrey & Swear. 
(Case No. 3446.) 

1, VENDOR AND VENDEE— ANsWeR.— A vendee holding under an absolute deed 
with general warranty, and seeking to defend a suit for the purchase money on 
the ground of failure of title to a part of the land, must aver in his answer 
that he was ignorant of the defect in his title at the time of the purchase. 

2. SamE—Inso_vency.— An allegation in defendant’s answer that he fears the 
vendor would be unable to respond in damages upon his warranty, for he knows of 
no property of the vendor subject to execution, is not a sufficient averment of 
insolvency. 

3. SAME—FRaup.— Nor does an answer sufficiently allege fraud when it does not al- 
lege that the representations were made with intent to deceive, nor that the 
defendant was misled or deceived by them. 


Aprrat from Ellis. Tried below before the Hon. Nat. M. Burford. 

The appellees brought this suit for the amount due them ona 
ats made and executed by J. M. Carson, the appellant, payable 

» A. H. Beale, given for the purchase money of a tract of land, 
chic was conveyed by deed, at the same time with the making of 
the note, by the payee of the note, to the said maker. 

The plaintiffs, as the owners of the note by subsequent transfer, 
sought in their petition for judgment on the note, and a foreclosure 
of the vendor's lien. The defendant’s answer set up as a defense 
that Beale, the vendor of the land, represented at the time of sale 
that he was the owner of the whole tract which was conveyed to 
the defendant, and that that representation was untrue, in that a strip 
of forty varas in width, and one thousand and fifty-five varas in 
length, of the land embraced by the deed, did not belong to the said 
grantor, Beale, and that he has never since acquired the same; that 
the strip referred to belongs to one C. Jackson, and that defendant 
is liable to be evicted by him; that the want of the strip of land 
thus contracted for has caused damage to him in the sum of $500. 
Defendant alleged also that in case he should be evicted from said 
strip of land, “Ae fears that said Beale would be unable to respond 
in damages upon his warranty, for he knows of no property of the 
said Beale which is subject to execution.’ 

The plaintiff excepted to the sufficiency of the answer wr generaly, 
and specially, and for special grounds of exception says 

ist. That the defendant does not allege that he was ‘ignorant of 
the defect in plaintiff's title at date of purchase. 

2d. That defendant does not offer to restore possession of the 
property. 

The exceptions were sustained by the court, and judgment was 
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rendered for the plaintiff for the amount sued for, and foreclosure of 
the lien was decreed. 

The defendant appealed, and assigns as error the ruling of the 
court on the plaintiff's exception to his answer. 

The defendant’s answer alleged that the deed to him from the 
plaintiff contained a clause of general warranty of title. 


A. A. Kemble, for appellant. 


Ferris & Rainey, for appellees. 





Wanker, P. J. Com. App.— It appears clearly that the contract for 
the sale of the land to the defendant was an executed contract. The 
deed recited on its face that the conveyance to the defendant, the 
grantee in the deed, was made in consideration of the sum of 
$2,212.50 —$75 of which was paid in hand, and two promissory notes 
were executed by the defendant for the balance; the note sued on 
being one of those described in the deed, and which recited on its 
face that the consideration was “ part payment for a tract of land 
this day deeded to me.” The deed was absolute in its terms of con- 
veyance, and contained the usual clause of general warranty of title. 
There being no express reservation of the vendor's lien contained in 
terms in the deed, the contract of sale of the land was, according 
to the decision made in Baker v. Compton, 52 Tex., 261, an executed 
contract. 

The rule of law applicable to the defense which the defendant sets 
up in this case varies as to contracts which are executory and those 
which are executed. In Cooper v. Singleton, 19 Tex., 266, it is laid 
down as follows: “The difference between the liabilities of the 
vendee under an executory and an executed contract is this: that in 
the former he should be relieved by showing defect of title, unless 
on proof by the vendor that this was known at the sale, and it was 
understood that such title should be taken as the vendor could give. 
In the latter, the vendee should establish beyond doubt that the 
title was a failure in whole or in part; that there was danger of evic- 
tion; and also such circumstances as would prima fucée repel the 
presumption that at the time of the purchase he knew and intended 
to run the risk of the defect.” 

Under the above rule, it would seem that the vendee who should 
set up the defense against the payment of the note sued on, that 
the title was invalid to a part of the land, must aver in his answer, 
at least, that he was ignorant of the defect in the title at the time 
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of the purchase. The answer failed thus to aver the defendant’s 
want of knowledge on this subject, and the defendant declined to 
amend it, notwithstanding the plaintiff filed a special exception 
thereto which’ pointed out that want of allegation. The facts stated 
in the answer are consistent with the supposition that the defend- 
ant, at the time of the purchase, may have known of the defect of 
title to a part of the land, or that he may have been in ignorance 
concerning it, and relied for his protection, in case of eviction or 
want of sufficient title,on the warranty contained in the deed. 
Surely the answer does not state facts which tend to throw any 
light whatever upon the defendant’s personal knowledge concerning 
the state of the title, nor to show his intention to run the risk of 
the defect. The answer alleged that the plaintiff represented that 
he owned the whole of the tract of land which was purchased ; and 
shows that the strip which diminished the area of the tract as de- 
scribed in the deed was small and inconsiderable in extent; and 
that the grantor conveyed the whole by a warranty deed. These 
circumstances do not present, by any means, a prima fucie case 
that he did not mean to rely upon the warranty of title, and they 
do not, of themselves, raise the presumption that he knew of the 
defect when he purchased, and intended to run the risk of it. 

The defendant declined to amend his answer when the exceptions 
to it were sustained, aud there being no error in the ruling made 
upon the pleadings’ as they stood before the court, the case of 
Cooper v. Singleton, supra, is quite in point, in respect both to the 
general principle of law involved, and to the question of pleading 
presented alike in that case and in this. 

If the defendant relied upon an equity resulting from the insolvy- 
ency of the grantor, Beale, the allegations of his answer, that “he 
Fears that said Beale would be unable to respond in damages upon 
his warranty, for he knows of no property of the said Beale which 
is subject to execution,” is insufficient as an averment of insolvency. 
The abov e facts are not equivalent in meaning to the statement in 
direct terms that Beale was then insolvent at the time of filing the 
answer. It does not allow of a logical inference that Beale was 
insolvent because the defendant entertained a fear as to his inability 

pay his obligations or debts, especially when that fear has no 
other foundation than the mere fact that the defendant has no 
knowledge as to what amount or kind of property Beale may be 
possessed of; such allegations are consistent with a hypothesis that 
Beale was entirely solvent, notwithstanding the defendant's fear, 
and are not at all inconsistent with the supposition that inquiry, 
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properly directed by the defendant, might have supplied him with 
knowlelge as to Beale’s property leading him to the conclusion that 
he was entirely responsible for his debts under process of execution. 
It is an elementary principle that the pleader must State the facts 
of his case by averment direct and positive, and not leave them to 
be derived by argument and inference. Thompson v. Munger, 15 
Tex., 523. 

Neither is there a sufficient allegation of fraud contained in the 
answer, and of reliance upon the representations of Beale as to the 
ownership of the whole tract, to base aright to relief against a fraud 
practiced upon the purchaser. The answer does not allege that the 
representations referred to were fraudulently made with intent to 
deceive or to defraud the defendant, nor that the defendant acted 
upon and relied upon them, or that he was misled or deceived by 
them. The representations must not only be something material, 
but something in regard to which the one party places a known 
trust and confidence in the other. Jackson v. Stockbridge, 29 
Tex., 394. 

The judgment ought to be affirmed. 

AFFIRMED. 

[Opinion delivered June 20, 1882.} 





Tue Crry or Corstcana v. R. No Wurre. 
(Case No. 3354.) 


1. Crry — Lranrnrry OF FoR ACTS OF OFFICERS.— A city is not liable for illegal acts 
done by its officers, and a petition claiming damages of the city because of such 
alleged illegal acts is bad on general demurrer. 

2. InsuNcTIoN — PRacttce.— A motion to dissolve an injunction for want of equity in 
the petition having been rightly sustained, and no amendment being made to the 
petition, the suit as one for injunction should be dismissed. 

3. PAROL EVIDENCE — EstopreL.—One who has conveyed lots described in the 
deeds by reference to a map and a named street, should not be allowed to prove 
his declarations at the time of the sale, or at other times, inconsistent with the 
map and deeds. 


Error from Navarro. Tried before the Hon. Frank P. Wood 
in 1875. 

Suit by R. N. White against the city of Corsicana to recover dam- 
ages for certain alleged wrongs done him by the city authorities in 
the course of a criminal proceeding against him on a charge of ob- 
structing a street, and also to enjoin the city authorities from exer- 
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cising control over that street, the plaintiff claiming that it was his 
private property and part of his homestead. The pleadings of de- 
fendant asserted that Bois d’Are street, the one claimed by plaint- 
iff, had been dedicated by him as a public street. 

The disputed premises were a part of plaintiff's homestead tract up 
to L871, when, on the establishment of a railroad depot at Corsicana, 
plaintiff and Alex. Beaton, adjoining proprietors, united in having 
certain parts of their premises laid off into blocks and partly into 
lots, and proceeded to sell lots with reference to a map on which the 
lots were marked and numbered, and on which Bois d’Are street 
was laid down. Amongst other deeds by White was one convey- 
ing to one Caruthers “lots Nos. 6 and 7, in block No. 3, fronting 
fifty feet on White street and running back one hundred feet on 
Bois d’Are street, said lots of land being a part of the homestead 
tract of land (which) for the purpose of sale is cut up into lots and 
numbered as herein above mentioned, as shown on the map divid- 
ing said land as appears, and which map is made part hereby for full 
identity.” The plaintiff, over the objection of defendant, was al- 
lowed to testify to his declarations made when he sold to Caruthers, 
“that Bois d’ Are street would not be opened through his land unless 
the city paid him for it;” also to prove the same declaration by his 
son; also to prove by other parties similar declarations at other 
times. The testimony of Caruthers was in conflict. with that of 
plaintiff as to his declarations to him. A further statement of the 
evidence is not believed to be important to an understanding of the 
points considered in the opinion. 

The court sustained the motion to dissolve the injunction, but pro- 
ceeded to submit the case to a jury, and on their verdict in favor of 
plaintiff, rendered judgment in his favor for costs, and that he have 
‘the free use and enjoyment of the disputed premises. The case was 
brought up on the part of the city by writ of error. 


Simkins d& Simkins, for plaintiff in error, tiled an elaborate brief, 
the length of which precludes its insertion. 


Wm. Croft appeared for defendant in error, but his brief has not 
reached the hands of the reporter. 


Detany, J. Com. Arp.— One difficulty which we encounter in 
the decision of this case is that the record does not inform us of the 
powers and duties of the officers of the city of Corsicana; and an- 
other is that the allegations of the petition are so vague that it is 
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not easy to determine precisely what was the object of the suit. 
Among the allegations of damage to plaintiff, by far the most im- 
portant, apparently, were his arrest and imprisonment, and the 
extortion of money from him by the persons whom he calls the 
mayor and marshal of the city. .These things are alleged to have 
been done wantonly, wickedly, and without authority. He adds, 
also, that they wantonly and wickedly pulled. down his fence and 
let the cattle into his garden; and he lays his damage at a thousand 
dollars. In estimating this damage, it is hardly probable that he 
passed by the wrongs done to his person and thought only of the 
trespass upon his fence and garden. At all events, this part of the 
petition was bad upon general demurrer. For if the mayor and 
marshal did these things lawfully, plaintiff has suffered no wrong. 
If they did this without authority, then they have made themselves 
personally liable for the trespass; but there is no cause of action 
against the city. Harrison v. Columbus, 44 Tex., 418. 

Besides the prayer for damages, there was no other than the 
prayer for the perpetuation of the injunction. The injunction was 
properly dissolved. The whole case shows that there was no ground 
for equitable interference. The plaintiff was entirely willing for 
the land to be made a public street. He simply desired pay for it. 
Without some amendment of the pleadings, it seems to us that the 
court should, upon the dissolution of the injunction, have dismissed 
the petition. 

This is sufficient to dispose of the case; but as the court below 
proceeded with the trial, and several of the rulings are assigned as 
error, perhaps we should notice them. And we think the court 
erred in permitting plaintiff to testify to declarations made at the 
time when he sold the lots to Caruthers. The deed, though made 
to Caruthers, speaks to all men, and all persons into whose hands 
that property may come can enforce against the maker the cove- 
nant in the deed. Ile is perpetually estopped to deny it. So the 
declarations said to have been made bv him to other parties, on the 
same subject, should have been excluded. But, besides the deed to 
Caruthers, the testimony shows that plaintiff had sold a number of 
lots which had been laid off and mapped, and he refers to this map 
in his deeds. Upon that map the land about which he is endeavor- 
ing to litigate is laid down as one of the streets in his proposed 
addition to the city. 

Now, if a suit or suits were brought against him by some of these 
purchasers to compel him to open this street, would it be possible 
for him to resist such a suit? That is not an open question in our 
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courts. Oswald v. Grenet, 22 Tex., 94; Preston v. Navasota, 34 
Tex., 684; Lamar Co. ». Clements, 49 Tex., 347. 

If the corporate limits of the city had been extended so as to 
include these lots and blocks, the city authorities would probably 
have the right to open the streets. We say probably, because that 
is a power which generally belongs to city governments — the record 
is silent on the subject. It does not inform us what were the 
powers of the city council. But the whole case proceeds upon the 
supposition that if the land in dispute had been a public street by 
dedication, the city council had the right to open it to the public. 

We conclude that there is error in the record, for which the 
judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 20, 1882.] 





T. W. Morris er au. v. C. J. Meek Et At. 
(Case No. 3440.) 

1. Possession — THREE YEARS’ LIMITATION.— It seems that possession, prior to con- 
veyance, by permission of the vendor, but without any binding or written agree- 
ment to convey, is the possession of the vendor, and cannot avail to make out the 
defense of limitation of three years. 

2. Same — TITLE OR COLOR OF TITLE.— It seems also that the defense of three years’ 
possession under title, or color of title, cannot avail defendants claiming under a 
deed from the surviving wife, qualifying under the statute as survivor of the com- 
munity, when the plaintiffs claim under a deed from the husband in his life-time. 

3. INNOCENT PURCHASER.— A party who in good faith buys from the surviving wife, 
so qualified under the statute, without notice of the prior sale, and who brings into 
court the balance of the purchase money remaining unpaid when he first had 
notice of plaintiffs’ claim, will be protected as an innocent purchaser for value. 


. 

Error from Hood. Tried below before the Hon. A. T. Watts, 
special judge. 

Action of trespass to try title toeight hundred and sixty-nine acres 
of land in Hood county, brought by T. W. Morris e¢ a/. against C. 
J. Meek e¢ al. The pleadings of defendants embraced the statute 
of limitations of three years, and the defense of innocent purchasers 
for a valuable consideration without notice of plaintiffs’ title. Both 
parties deraigned title under W. P. Rogers as acommon source. The 
plaintiffs’ chain consisted of a deed from W. P. Rogers to Willis 

Randell, October 29, 1856; deed from Willis Randell to Lockington 
Vou. LVIT—25 
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Randell, May 22, 1859; deed from Lockington Randell to plaintiffs, 
May 3, 1873. None of these deeds were recorded until the summer 
of 1873. Col. W. P. Rogers fell in the civil war. His widow, Mrs. 
Martha L. Rogers, in 1866, filed an inventory and appraisement of 
the community property, including the land in controversy, the 
patent and chain of title to her husband being in her possession. In 
1863 Meek settled on the land, not knowing to whom it belonged. 
In 1867 he bought the land at tax sale, and before the two years ran 
out Mrs. Martha L. Rogers redeemed the land. Finding out in this 
way who claimed the land, in January, 1870, John Meek went to 
Corsicana, Texas, where J. L. Holbert, the agent of Mrs. Rogers, 
being her brother, lived. Holbert agreed that he would sell the land 
to Meek, or give him the refusal of the land, and told Meek to go 
home and stay upon the land, and in the spring he (Tolbert) would 
be up and let him (Meek) have the refusal of the land. Iolbert did 
not return until the fall of 1870, and having a power of attorney 
from Mrs. Rogers, he and Meek traded. On ‘the 14th of Nov ar 
1870, Holbert, under the power of attorney, executed a deed to C. 
Meek for the entire tract of land, the terms agreed upon being ha 
gold per acre — one-third down, one-third on the Ist day of Janu- 
ary, 1872, and the balance of one-third due Ist of January, 1873, 
with eleven per cent. interest on the last two amounts from date. 
Before trading Meek examined the records and obtained the opinion 
of three lawyers at Granberry, Mr. Millwee, Mr. Blue and Mr. Shrop- 
shire, as to the title, and they each, after examination of the title 
papers which Holbert had, pronounced the title perfect. Holbert 
had with him the patent to the land to Moses Evans, assignee of 
MeGowan, and a deed from the administrator of Moses Evans to Col. 
W. P. Rogers, and also a copy of the inventory and appraisement of 
Col. Rogers’ estate, showing this land, and showing Mrs. Rogers to 
be the surviving wife in community, and showing her power to con- 
vey. Meek and his lawyers found ng claim of. record against the 
land except that of Mrs. Rogers. Meek then traded for the land. 
He paid 8579 33-100 gold down, and executed his negotiable prom- 
issory notes due as above stated for the balance of the purchase 
money. The note that first fell due was paid off promptly and in- 
terest according to contract, and $300 was paid by Meek on the last 
note before he ever heard of any claim against his title, leaving a 
balance due upon the land still of $272 33- 100, for which Meek’s 
negotiable promissory note was out at the institution of this suit. 
Meek tendered this amount in open court. 
The trial resulted in a verdict and judgment for defendants. 
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7. J. Duke and T. T. Ewell, for plaintiffs in error. 
Ilood d& MeCall, for defendants in error. 


Derrany, J. Com. App.— Although the assignments of error, if we 
include the subdivisions, number nearly forty, we need notice only 
two. One of these relates to the plea of limitations set up by de- 
fendants; the other to their plea of purchase for a valuable consid- 
eration, and without notice of the claim of plaintiffs. ‘The first 
plea presented the limitation of three years, and the court gave it in 
charge to the jury. 

We incline to the opinion that this charge should not have been 
given. The deed to C. J. Meek bears date November 14, 1570. 
His possession prior to that time must be considered the possession 
of Mrs. Rogers. The suit was filed October 18, 1873. Three vears 
had not elapsed between the date of the deed and the commence- 
ment of the suit. Harris v. Hardeman, 27 Tex., 248: Wright ¢. 
Daily, 26 Tex., 730. If the title of defendants in error rested on 
this plea, this error would require the reversal of the judgment. 
But we do not regard it as material. The defendants below did not 
need this defense. He who has a good title has no occasion to rely 
ona plea of limitation. The defendants rested their defense upon 
their plea of purchase for a valuable consideration without notice of 
the claim of plaintiffs. And we think the defense fully sustained 
by the evidence. In the whole record of more than a hundred and 
sixty pages, there is not the slightest circumstance indicating any 
want of good faith, or even of prudent caution, upon the part of the 
defendants. But the grossest negligence is manifest upon the part 
of the plaintiffs and those under whom they claim. Some seventeen 
vears after their purchase, without having in the meantime done 
any act or uttered a word to give notice of their claim, they come 
forward in an action of trespass to try title, and demand this land 
with its accumulated improvements. They admit that if the de- 
fendants had purchased from the original vendor, W. P. Rogers, 
their title would have been good as against the unrecorded title of 
plaintiffs. But as the second purchase was from the surviving wile, 
they insist that their unrecorded title must prevail, relying on 
Rodgers v. Buchanan, 34 Tex., 441. Since the trial of this cause, 
the doctrine of that case has been overruled in the case of Taylor ¢. 
Ilarrison, 47 Tex., 454. Wedo not think the fact that a small bal- 
ance of the purchase money (8272.33) remained unpaid can alter the 
case. The note was outstanding, and the defendants brought the 
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money into court. Plaintiffs would have the land or nothing, and 
we do not think they ought to have the land. 
Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion delivered June 22, 1552. ] 





J. Zorn v. E. R. Tarver ann WIFE. 
(Case No. 3514.) 


1. Witness — EvipENCE — PRACTICE IN SUPREME COURT.— The ruling as to the 
competency of a witness will not be revised, when the testimony of that witness 
was whoily immaterial, and could not have influenced the verdict. 

2. CONVEYANCE TO WIFE— CONSIDERATION — SEPARATE PROPERTY.— Land sold 
under a judgment against the husband was bought at the sale by a relative of the 
wife for a price largely less than its value, and that relative executed first a title 
bond, and afterwards a conveyance to the wife, the consideration expressed being 
the price paid at the public sale, and interest; the intention being to give the ex- 
cess over that price to the wife. Subsequently a part of the land was sold by the 
husband and wife, and with the proceeds the expressed consideration was paid. 
Held, that the remainder of the land became the separate property of the wife. 

. JUDGMENT LIEN — Notice.— Held further, that the holder of a judgment against 
the husband of date anterior to the title bond was chargeable with notice of the 
interest of the wife in the land. 


co 


Apprat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

Suit by E. R. Tarver and wife, Julia, against appellant Zorn and 
the sheriff of Guadalupe county. to enjoin the sale of a tract of 
land alleged to be the separate property of the wife, but levied on 
under a judgment in favor of Zorn against the husband. The plead- 
ings, and also the evidence with the exception of the matters stated 
below, were the same as on the former trial and appeal, and will be 
found reported in 45 Tex., 519. 

The judgment to which Zorn claimed the land to be subject was 
rendered May 16,1870. The title bond of C. L. Young to Julia 
Tarver was made June 4, 1870. Immediately after this bond the 
statement of facts reads thus: “They also introduced deed from 
same to same as follows. (This deed is not amongst the papers, unless 
the paper last copied is it.—Crrrx.) W. E. Goodrich “ proved that 
the money consideration mentioned in the deed from C. L. Young 
to Mrs. Tarver was paid through him, and was the proceeds of a 
sale of a part of the same land sold by Mrs. Tarver and husband.” 
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The testimony of E. R. Tarver related to the value of the land, and 
the homestead, and there was other testimony to the same effect. 
The case was submitted to the court without a jury, on Novem- 
ber 9, 1876, and judgment rendered for plaintiff perpetuating the 
injunction. Zorn appealed, assigning errors as follows: Ist. That 
the husband was permitted to testify. 2d. That judgment was ren- 
dered for the plaintiffs. 3d. That the land was not held to be com- 
munity property. 4th. That it was not held to be community, at 
least to the extent of the consideration recited in the conveyance. 


freland, for appellant. 

I. The law as it then stood did not allow husband and wife to 
testify for or against each other. The common law disability on 
account of the relation had not been removed. Lewis v. Alexan- 
der, 47 Tex., 481; Gee v. Scott, 48 Tex., 510. 

IT. The proof showing that the land was purchased and paid for 
through the mutual exertion of husband and wife, it must be held 
to be community property and therefore liable for the husband’s 
debts. 

III. The title papers showing that the property was acquired by 
apparent onerous title, the judgment lien attached thereto, and in 
the absence of proof that the creditor had knowledge that it was 
the wife’s separate property, this lien gives the creditor a superior 
claim, and this apparent status of the property cannot be disproved. 
Wallace & Co. v. Campbell and Wife, Tyler term, 1880. There is 
no evidence that Zorn had any knowledge of Mrs. Tarver’s separate 
claim of ownership. 


W. E. Goodrich, for appellee. 


Detany, J. Com. App.— The first assignment of error relates to 
the admission of the testimony of E. R. Tarver, the husband. As 
the husband was only a nominal party — the real object of the suit 
being to protect the separate property of the wife,— the admission of 
his testimony might perhaps be held erroneous under the ruling in 
Gee v. Scott, 48 Tex.,510. But it is unnecessary to express a positive 
opinion, as the testimony of Tarver was wholly immaterial, and 
could have had no influence upon the decision of the cause. This 
is the only objection to testimony that is contained in the record. 

This case was before the supreme court on a former appeal (45 
Tex., 519). On that appeal, as upon the present, there were two 
opposite views of the case taken by the parties. 
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The appellant insisted that the purchase of the land by Miss 
Young at the former execution sale was not a real purchase for her 
own benefit; but that it was in fact a loan of so much money to 
E. R. Tarver. That the land was purchased by Miss Young and 
conveyed to Mrs. Tarver to protect it from Tarver’s creditors,— 
Miss Young retaining a lien upon it to secure the money which she 
had advanced. On the other hand, the appellees maintained that 
the purchase by Miss Young was a real purchase, and that her sub- 
sequent conveyance to Mrs. Tarver was a gift to her cousin, the land 
being charged i in the hands of the donee with the amount which 
she had paid for it. 

In commenting upon the case, Mr. Justice Moore, after remark- 
ing that it was unnecessary to decide which of these views was 
correct, proceeds as follows: ‘“Conceding that Miss Young ac- 
quired by her purchase an absolute and perfect title, coupled in no 
way with any condition or trust whatever, yet, as the conveyance 
from her to Mrs. Tarver purports to be on an onerous consideration, 
in the abse nee of clear and satisfactory proof that the land WAS pur- 
chased with Mrs. Tarver’ s separate Junds, and that the conveyance, 
though in form a sale, was in fact a gift, we must regard it as be- 
longing to the community estate of appellees.” These remarks of 
the court apply to the case as it appears upon the face of the 
convevance. The learned judge then cites from the testimony a state- 
ment to the effect that Miss Young had two objects in view in pur 
chasing the land. First, to make a secure investment of her money ; 
and second, to benefit her cousin, Julia Tarver. That the land was 
worth far more than the money consideration recited in the deed; 
that the consideration of the conveyance from Miss Young to Mrs. 
Tarver was partly a money consideration, partly love and affection, 
and that Miss Young had been repaid with interest all that she had 
paid out for the land. 

Here it will be observed that, although the testimony shows that 
Miss Young had been repaid, it does not show from what source 
the money came, whether it was separate or community funds. 

The opinion closes with these words: “ Now, as it was not shown 
that this money consideration was paid with the separate funds of 
Mrs. Tarver, or, indeed, that she had any separate means from 
which it could have been paid, it cannot be said that, as to so much 
of the land conveyed in consideration of the repayment to Miss 
Young of the amount which it cost her, the presumption of com- 
munity property is rebutted. 

“Granting that so much of the land as is in excess in value of this 
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sum of $1,250 was a gift to Mrs. Tarver, and therefore her separate 
estate, still so far as anything is shown to the contrary, an undi- 
vided interest in part of the land was community property, and as 
such, subject to appellant’s execution.” 

Upon the present appeal the same questions are before us for 
clecision. 

The first, that is whether the purchase by Miss Young was a real 
purchase or a sham, was determined by the judgment of the court 
below against appellant, and we find nothing in the record to satisfy 
us that the determination was wrong. 

Upon the last trial it was proven that, after the conveyance by 
Miss Young to Mrs. Tarver, a part of the land was sold, and from 
the proceeds of the sale the amount recited in the bond as the con- 
sideration, together with the interest, was repaid to her. 

The court below in passing upon the case must have considered 
this proof as completely rebutting the presumption that the land was 
bought with the community property of the husband and wife. It 
Miss Young, instead of conveying the whole of the land to her 
cousin, and retaining a lien upon it to secure to herself a part of its 
value, had herself sold a part of the land, and conveyed the re- 
mainder to her cousin, she would have accomplished directly what 
the proof shows was indirectly done. 

But appellant insists that as the bond from Miss Young to Mrs. 
Tarver showed * that the property was acquired by apparent onerous 
title, the judgment liens attached thereto, and in the absence of 
proof that the creditor had knowledge that it was the wife’s sepa- 
rate property,” his lien gave him the superior claim; and he refers 
us to the case of Wallace v. Campbell, 54 Tex., 87. 

But if we admit the correctness of appellant’s proposition, still 
FE. R. Tarver’s interest in the land was nothing more than an appar- 
ent equity. Miss Young held the title, and she held it for herself 
and Mrs. Tarver. A purchaser from E. R. Tarver would have been 
put upon inguiry as to the nature of Miss Young’s interest in the 
land, and have been informed of the real character of the title. This 
would have been fatal to his claim asa purchaser. Zorn’s judg- 
ment lien cannot place him in any better position, 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
{Opinion delivered June 23, 1882.] 
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Anprea LovtsA FRETELLIERE Vv. Gro. F. Hinpes er At. 
(Case No. 4611.) 


1. ParnoL EVIDENCE — Trust.— Parol evidence is admissible to show that a title, 
acquired by a vendor with warranty after the ouster of his vendee, was acquired 
in trust for a third party. 


2. Trust — Warranty.— The title having been so taken in trust for a third party, 
the rule that title subsequently acquired by a vendor, who has conveyed land by 
deed with general warranty, inures to the benefit of his vendee, has no appli- 
cation. 

3. INDEPENDENT EXECUTOR — Power oF — GuARDIAN.— An independent exeeutor 


and testamentary guardian has authority to settle the claim of the estate, or of 
his ward, against the vendor, for the breach of warranty. 


Jn Morron For RENEARING. 
4. PRACTICE IN SUPREME COURT — ASSIGNMENT OF ERRORS.— A question not raised 


by the assignment of errors, and not directly made in the briefs of appellant on 
the original hearing, will not be considered. 


Arrrat from Bexar. Tried below before John H. James, Esq., 
special judge, selected by the parties. 

Suit by Andrea Louisa Fretelliere, claiming as sole devisee under 
the will of F. F. Michaud, deceased, against Geo. F. Hindes and 
wife, for a lot in the city of San Antonio, joining as defendants 
John Vance and wife who had conveyed to Michaud by deed with 
warranty, and seeking, in the event of the failure of her claim to 
the lot, to recover back the purchase money and interest. The 
pleadings of defendants raised the issues passed upon by the court. 

The conveyance with warranty, in 1854, by Vance and wife to 
Michaud, for the consideration of $1,500; the will of Michaud de- 
vising his estate to the plaintiff, and making her father, August 
Fretelliere, the independent executor of his will and testamentary 
guardian of the estate of his daughter; the will providing that he 
should not “ be required to render any account as such executor or 
guardian by the said Louisa;” the recovery of the lot by the heirs 
of Duffield, and the subsequent eg by those heirs to Vance, 
were facts not contested. Defendants also produced an instrument 
executed by August Fretelliere as exeeutor and guardian, acknowl- 
edging the receipt from Vance of $1,500, and in conside ration thereof 
releasing him from liability on his warranty. 

The defendants also proved, by Brackenridge and others, that 
3rackenridge furnished the $1,500 to settle with Fretelliere, also the 
$3,100 paid to the Duffield heirs for their title; the agreement being 
that Vance was to convey the lot to him, he having agreed with 
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Vance to purchase it at 84,000. This evidence was objected to, on 
the ground that parol evidence was inadmissible to contradict the 
deeds. The deed from Vance to Brackenridge was dated some 
months subsequent to the conveyance from the Duffield heirs to 
him. Brackenridge subsequently conveyed to Michaud and wife. 

The case was tried without a jury. The court found that the 
deed from the Duttield heirs to Vance was made to him as trustee 
for Brackenridge; also that Vance’s liability on his warranty had 
been released. Judgment having been rendered in favor of defend- 
ants, the plaintiff appealed, assigning no other errors than the rul- 
ings of the court on questions of evidence, and that the judgment 
‘is not supported by the facts.” 


J. M. Eckford, for appellant, cited 37 Tex., 673; 1 Greenl. on 
Ev., sees. 275, 276, 277 and 278. 


John Ireland, also for appellant, on motion for rehearing, con- 
tended that the payment of the $1,500 would not under the facts 
discharge the warranty. He made this proposition: Where there 
is no dispute on questions about the amount due, a payment of a 
less sum than the whole will not bar an action for the remainder, 
although a receipt in full be given. 


Waelder & Upson, for Geo. F. and Caroline Hindes. 
No brief was filed for Vance and wife. 


Srayron, Associate Justice.— That parol evidence is admissible to 
prove that a deed, absolute upon its face, was executed upon trusts 
not reduced to writing, and to prove a resulting trust, is not an 
— question in this court. Mead v. Randolph, 8 Tex., 191; Miller 

. Thatcher, 9 Tex., 482; McClenny v. Floyd, 10 Tex., 159; Grooms 

» Rust, 27 Tex., 231. 

The general rule is that title subsequently acquired by a vendor, 
who has conveyed land by deed with general warranty, inures to 
the benefit of his vendee; but under the facts of this case the rule 
has no application. 

The conveyance which John Vance took to the property from 
Mrs. Younge and Mrs. Gillum vested in him the naked legal title 
to the property in trust for John F. Brackenridge, with whose 
money and for whose benefit he made the purchase. 

Vance held the legal title in trust for Brackenridge until he made 











394 FeerEtuere v. Hinpes. {Austin Term, 





Opinion on motion for rehearing. 





the deed to him, and if Vance had not made satisfaction for his 
breach of warranty to Michaud, appellant could not have any higher 
or greater right than Vance himself had (Burchard v. Hubbard, 11 
Ohio, 332); but it appears that Vance had made full satisfaction to 
Fretelliere, who was the independent executor of the will of Mich- 
aud, and also the testamentary guardian of appellant, for the breach 
of warranty of his deed to Michaud. 

The authority of Fretelliere to make the settlement with Vance, 
which he did make, cannot be questioned. If August Fretelliere, 
the executor of the will of Michaud, and testamentary guardian of 
appellant, has not paid to her the money received from Vance in 
settlement of his broken warranty, she has her remedy against him. 

The judgment of the district court is affirmed. 

AFFIRMED. 

[Opinion delivered June 23, 1882. | 


On Morton ror REHEARING. 


Srayton, Associate Justice.— The motion for rehearing in this 
cause is based upon the ground that the court below erred in not giv- 
ing judgment against John Vance for the full amount of the prin- 
cipal and interest of the sum paid to Vance by Michaud, less the 
sum of $1,500 paid by Vance to Fretelliere, executor and guardian, 
in settlement of the breach of warranty; and this upon the ground 
that there was no consideration for the settlement between Vance 
and the executor and guardian. 

This question does not seem to have been raised in the court 
below; no assignment of error raises it here, nor did brief of counsel 
directly present it when the cause was submitted, and whatever of 
merit there may be in the question, under the settled rules and de- 
cisions of the court, in the absence of an assignment of error raising 
the question, it cannot now be considered. 

The motion for rehearing is overruled. 

Morton OVERRULED. 
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Harpesty Bros. v. Henry FLemine. 
(Case No. 4540.) 

1. ASSIGNMENT OF ERRORS — EFFECT OF ABSENCE OF.— Where there is no assign- 

ment of errors only such objections can be considered as go to the foundation of 

the action, and from which it plainly appears that the judgment is erroneous. 

2°. TAXES ILLEGALLY ASSESSED — RECOVERY BACK.— Where illegally assessed taxes 
are paid under protest, after seizure, the money paid may be recovered back in a 
suit promptly brought against the officer, before he is required to pay it over. 

3. SaME— BoarD OF EQUALIZATION.— This right to recover back exists although 
the tax-payer had not appeared before the board of equalization and contested 
the assessment. 

4. PERSONAL PROPERTY— LIABILITY OF, TO TAXATION— NON-RESIDENCE OF 
OWNER.— It is not necessary that the owner should reside within the state to 
render personal property, situated within the state, liable to taxation. 

5. Fact case.— See this case for circumstances under which it was held that cattle 
from the Indian Territory, allowed to remain within tle state for about five months, 
including January 1, 1880, were not so plainly shown not to be “ situated *’ within 
the state as to justify a reversal of a judgment denying a recovery back of taxes 
for 1880, assessed and paid. 


Arrreat from Wheeler. Tried below before the Hon. Frank 
Willis. 

This suit was brought by appellants to recover from appellee, who 
is the collector of taxes for Wheeler county, the amount named 
in the petition, claimed to have been paid as taxes under protest, 
and after a seizure of their property. They also claimed that the 
assessment was illegal; that they owned no property in the state 
of Texas, January 1, 1880, and therefore owed no tax; that they 
were citizens of Kansas, and kept their cattle in the Indian Terri- 
tory, and if any of their cattle were in Hansford county January 1, 
1880, that they were there without their consent, having been drifted 
there by snow storms, and that they were removed from the state 
as soon as they could gather them. 

Appellee answered that the assessment was legal, and payment 
was properly made. 
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The case was tried by the court without a jury, and judgment 
was rendered against the appellants that they take nothing by rea- 
son of their suit, etc. From that judgment this appeal was taken. 
There was no assignment of errors in the record. The court found 
conclusions of fact as well as law, which were as follows: 

1. That plaintiffs are citizens of Kansas, as alleged in their peti- 
tion, and in 1880, January Ist, they had their headquarters of a 
ranch of about ten thousand head of cattle on the neutral strip, Indian 
Territory, some ten miles north of the Texas Pan Handle. 

2. That during said winter of 1880 and 1881, plaintiffs had a ranch, 
composed of camp outfit and feed, for part of their hands and horses, 
about eight miles south of the state line, in Hansford county, at which 
part of their hands stayed, claiming that they were there for the 
purpose of preventing the drifting of plaintiffs’ cattle into Texas 
during storms, ete. 

3. That about January 1, 1580, there were as many as two thousand 
head of plaintiffs’ cattle in Hansford county, which were for said 
year assessed by the assessor of Wheeler county, the total of state 
and county taxes assessed against said cattle being in the aggregate 
$250.62. 

4. That plaintiffs’ cattle came into Texas, to the amount before 
stated, and remained in Texas probably from early winter until 
about May Ist, grazing in Hansford county and vicinity, said county 
being attached to Wheeler for judicial purposes. 

5. That said taxes were placed upon the tax roll of Wheeler 
county and attached counties, and were approved by the commis- 
sioners’ court of Wheeler county, and placed in the hands of defend- 
ant as sheriff of said county to be collected, he being duly charged 
therewith on said roll. 

6. That defendant proceeded in June, 1881, with a warrant duly 
issued to collect said taxes, the plaintiffs never having appeared be- 
fore the board of equalization of Wheeler county and asked that 
said assessment be corrected or set aside because of any illegality. 
That defendant levied on twenty-eight head of plaintiffs’ cattle for 
said taxes by virtue of said warrant, and advertised and was about 
to sell them in June, 1881, when plaintiffs paid the full amount with 
the legal costs, ete., amounting to $323.62, which plaintiffs paid 
under protest to prevent the sale thereof. 

7. That said cattle so assessed in Hansford county were not as- 
sessed elsewhere, nor did plaintiffs pay taxes on said cattle elsewhere 
for said year 1880. 

8. The court finds as a conclusion of law, based upon the above 
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facts, that they were legally assessed in Hansford county, Texas. 
That the defendant was proceeding legally to collect said taxes, they 
being a legal charge against plaintiffs ; and that although pli uintiffs 
paid ‘the same under protest, they are not entitled in law to recover 
the same back in this suit, and judgment i is therefore rendered herein 
for defendant. 


Throckmorton & Brown, for appellants. 

I. If the taxes were illegally assessed, and plaintiffs paid after 
seizure of their property to prevent its sale, and under protest, they 
have a right to recover the money from the officer to whom it was 
paid. Galveston Co. v. Gorham, 49 Tex., 301; Baker v. Panola Co., 
30 Tex., 86; City of Marshall v. Snediker, 25 Tex., 470. 

II. The power of the state to levy taxes upon property is limited 
to such property as is owned within its limits on the Ist day of 
January of each year. R. S., art. 4662. 

III. Personal property, in the eye of the law, has no locality, but 
attends the person of the owner, and is subject to taxation in the 
state where he resides. St. Louis v. Ferry Co., 11 Wall., 430. See 
authorities under fourth proposition. 

IV. The appellants being citizens of Kansas, holding and owning 
their cattle in the Indian Territory, the state of Texas had no juris- 
diction to tax their property temporarily within its jurisdiction. 

surroughs on Taxation, sec. = Cooley on Taxation, p. 121; R. R. Co. 

. Pennsylvania, 15 Wall., 32 ; Morgan v. Parham, 16 Wall., 476; 
People v. Niles, 35 Cal., aa Oakland v. Whipple, 39 Cal., 112; 
State v. Haight, 30 N. J. L., 428; St. Louis v. Ferry, 11 Wall., 430. 

The Revised Statutes of Texas, art. 4662, authorized the levy of 
taxes upon all property owned in Texas on the Ist day of January 
of each year. By using the words “ owned in the state,” the legis- 
lature made the liability of property to taxation depend upon its 
ownership in Texas and not upon its actual presence here. Personal 
property has, in law, no locality, but attends the person of the owner. 
If conveyed to another, it must be done according to the law of the 
owner's residence, or place of the contract, and not that of the 
country in which it actually is situated at the time. A will as to 
personalty must be executed according to the laws of the country 
of the owner's residence at the time and upon the death of the 
owner; without having made a will, it descends according to the 
laws of his domicile or residence, however different from that of 
the place where the property may beat the time. Sale, will and inher- 
itance are the means by which the ownership is transmitted from 
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one person to another, and being governed by the same laws that 
govern the person of the owner, the ownership attends the person, 
and the property is owned wherever he resides, and not where it is 
at the time; therefore property within this state temporari/y, belong- 
ing to a non-resident, is not owned in this state, but in the state of 
his residence, and the property of plaintiffs did not come within the 
terms of the statute. In the case of R. R. Co. v. Pennsylvania, 15 
Wall., 323, the supreme court of the United States held that the 
property of a non-resident was not owned in that state; and in State 
v. Haight, 30 N. J., 428, it was likewise held that a vessel which was 
within the limits of that state temporarily, but the owners of which 
resided in New York, was not owned in New Jersey. 

The laws of a state can have no extra-territorial force, and cannot 
be made to operate upon persons and property beyond its jurisdic- 
tion. It is well settled that a state may exact from those residing 
within its limits, taxes upon their personal property actually situate 
within another state. It cannot be said that the levy is upon the 
property in this instance, for that is beyond the state’s jurisdiction, 
and the law acts upon the owner, and not upon the property. If, 
then, the owner resides beyond the jurisdiction of the legislature, how 
can it be held that the law can act directly upon personal property, 
the ownership of which is beyond its reach? It is true that where 
the owner voluntarily brings his property within the jurisdiction 
of the state, and maintains or keeps it there permanent/y, he renders it 
liable to taxation, because he thus seeks the protection of the laws 
of the government, and, upon the common principles of right, should 
be required to contribute to its support. But it is not every one 
who receives protection that is or ought to be required to assist in 
bearing the burdens of government. It is held in many cases cited 
in the brief, that property brought into a state in the regular course 
of business, but remaining but brief periods of time, is not subject 
to taxation, although in the state on the very day named in the law. 
The case of St. Louis v. Ferry is one in which the defendant had 
agencies and officers permanently within the city, and its property 
was frequently within its jurisdiction, carried there by defendant for 
profit. Also, in State v. Haight, the property had its regular times 
of arriving within the state’s limits, and defendant, by this means, 
transacted business there. In both of these cases the property was 
entitled to as full and complete protection, while there, as that of 
any resident or citizen. It is apparent upon principle and authority 
that the mere presence of property within the territorial limits of a 
state at a given time does not authorize the assessment of taxes 
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against it. The right to tax rests upon the more liberal basis of 
residence of the owner, or a permanent appropriation of the benefits 
of government by keeping and maintaining his property within its 
limits under the protection of its laws. 

From the judge's finding it is clear that plaintiffs were citizens of 
another state, and that their ranch was not in the limits of this 
state; that plaintiffs had horses, etc., in Texas, to prevent their 
cattle from drifting into the state; that on the Ist day of January, 
1880, their cattle, or a portion of them, were within the limits of 
the state despite their efforts to the contrary, and that their stay was 
temporary, as it is found that the cattle were there *‘ ‘probably 
from the early winter until about May Ist.” 


J. N. Browning, for appellee. 

I. The tax rolls were full and sufficient authority for the defendant, 
as tax collector, to receive and collect the taxes therein levied; and 
the fact that the plaintiffs paid their tax under protest would not 
render the defendant liable for a return of the same, even if they 
should afterwards oe — such tax was illegally assessed. R.S§ 
arts. 4737, 4738, 4746, 938, 939; Erskine v. Holmbach, 14 Wall., 
613; Cooley on ie 559-361: Nowell ». Tripp, 61 Me., 426; 
Same Case, 14 Am. Rep., 572, and cases cited. 

II. All property, real, personal or mixed, within this state, except 
such as is expressly exempted by law, is subject to taxation. And 
all property is required to be listed and assessed for taxation in the 
county where situated, except such as is required to be otherwise 
listed and assessed, regardless of the residence of the owner. , Commis 
art. VIII, sees. 1 and 11; R. S., arts. 4669, 4673; ch. 50, sec. 1, Acts 
of 1879. 


Warts, J. Com. Arp.— As was said by Chief Justice Moore in the 
case of Rt. G. R. R. Co. v. Scanlan, 44 Tex., 650, “ There is no as- 
signment of errors in the record, and only such objections can be 
considered as go to the foundation of the action, and from which it 
plainly appears that the judgment is obviously erroneous. We will 
merely, therefore, briefly consider the objections made to the judg- 
ment, which counsel for appellant insists are of this character.” 

Appellants’ first proposition is as follows, to wit: “If the taxes 
were illegally assessed, and plaintiffs paid after seizure of their prop- 
erty to prevent its sale, and under protest, they have a right to re- 
cover the money from the officer to whom it was paid.” 

The principle of law announced is in a qualified sense correct. 
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If the taxes assessed were illegal, and paid under protest after 
seizure, the officer is liable provided the suit is promptly brought, 
before the officer is required to pay over the money under the law 
or instructions of the comptroller. But, notwithstanding the pro- 
test, if he delay his suit in such way as to indicate that he had 
abandoned the contest, or until after such time as the officer is re- 
quired to pay over the money, then we are of the opinion that the 
action would not be maintainable against the collecting officer. See 
Cooley on Taxation, pp. 567 and 568, and authorities cited. 

Appellee claims that as the appellants did not appear before the 
board of equalizatidn and contest the assessment, that they can 
maintain no action against him, for that he is charged with the 
amount shown by the rolls, and that there is no means by which he 
can exempt himself from that obligation. 

In treating of the powers of the comptroller, the Revised Statutes 
provide that “ He shall remit or make an allowance to every tax col- 
lector in the auditing of his accounts for all sums of money which, 
in his judgment, have been illegally assessed.” Art. 2754. 

The collector could, when the protest was made, have retained 
the money that was collected as state tax, and submitted to the 
comptroller the matter for his action. On failing in this he could 
have retained the fund collected for the state, and reported to the 
comptroller the fact that a suit was then pending to determine the 
legality of the assessment. As to that part of the fund collected 
for the county, the commissioners’ court had full power to correct 
the matter, and in that way protect the officer; or he could have 
retained the fund, and reported to that court the pendency of the 
suit to determine the illegality of the assessment. 

In filing their amended petition, appellants failed to observe the 
rules of court in giving the date upon which the original petition 
was filed, but from the date of the filing of other papers in the 
record, it appears that the suit was brought with reasonable 
promptness. 

Appellants’ second, third and fourth propositions are as fol- 
lows: 

“The power of the state to levy taxes upon property is limited to 
such property as is owned within its limits on the Ist day of Janu- 
ary of each year.” 

* Personal property, in the eye of the law, has no locality, but 
attends the person of the owner, and is subject to taxation in the 
state where he resides.” 

“The appellants being citizens of Kansas, holding and owning 
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cattle in the Indian Territory, the state of Texas had no jurisdiction 
to tax their property temporarily within its jurisdiction.” 

Considering the various séctions of our statute upon the subject 
of taxation, in connection with the several provisions of our consti- 
tution with regard to the same subject, it does not seem to us that 
to render personal property liable to taxation that its owner must 
reside in the state. The constitution provides that “ All property, 
whether owned by persons or corporations, shall be assesse:l for tax- 
ation, and the taxes paid in the county where situated.” It is be- 
yond the power of the legislature to exempt from taxation any 
property made subject thereto by the constitution except certain 
specified property, such as places of religious worship, places for the 
burial of the dead, etc. The language used in art. 4662, Revised 
Statutes, as follows, “and all movable property owned in this state 
on the Ist day of January of each and every year,’ when con- 
strued in the light of the various constitutional provisions upon that 
subject, does not mean that the owner of the property must reside 
in the state on the Ist day of January to render it taxable. The 
legislative intent with respect to this character of property was, 
that if it had a stafws here, that is, was situated here, as distin- 
guished from property merely passing through, or temporarily 
within the state for the purposes of trade, and other like purposes, 
then that such property should be subject to taxation. This inter- 
pretation derives support from a fair construction of art. 4671, where 
money, credits, bonds and other evidences of debt owned by citi- 
zens of the state, are taxed whether the same be in or out of the 
state. There is no such provision with respect to cattle and other 
like property. 

Art. 4676 provides that “ All property, real and personal, except 
such as is required to be listed and assessed otherwise, shall be listed 
and assessed in the county where it is situated.” 

We conclude that as to such personal property as cattle, horses 
and other stock, that if it is situated in the state, it then becomes 
subject to taxation. 

From the finding of the court it appears that appellants had about 
to thousand head of cattle in Hansford county; that they came 
there in the early winter and remained until about the Ist day of 
May. It also appears that the appellants had a ranch, composed of 
acamp outfit and food for part of their hands and horses, about 
eight miles south of the Texas line. The inquiry would naturally 
arise, why, if the appellants did not desire their cattle to come into 
the state, did they establish their line of sign riders eight miles from 
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the boundary. And to this circumstance, doubtless, the court below 
attached importance. At any rate, it appears that these cattle were 
in the state for about five months, including the Ist day of January; 
that they were not passing through the state, nor brought here for 
the purposes of trade. 

There is nothing in the record that would necessarily lead to the 
conclusion that these cattle were not, in the meaning of the law, 
situated in Hansford county on the Ist day of January, 1880. 

An examination of the record fails to disclose any such funda- 
mental error as would require the reversal of the judgment, which 
ought, therefore, to be affirmed. 

AFFIRMED. 


[Transferred to Tyler, and opinion delivered October 24, 1882.] 





Grorce Barnarp v. Mrs. M. L. Tarteron Er AL. 
(Case No. 3539.) 


1, Writ oF ERROR — Parties.— In a suit against G. on a note and deed of trust on 
personal property, and against several other parties to subject the trust property 
in their hands, judgment was rendered against G. for the amount of the note, in- 
terest and costs, but in favor of the other defendants that the plaintitf take nothing 
astothem. The plaintiff sued out a writ of error, making all of the defendants 
parties except G., who was not joined in either the petition or bond. Held, that G. 
Was a necessary party to the writ of error, and that the writ should be dismissed. 

CHARGE OF cCouRT — Practice.— When, after the submission of a case, it is with- 
drawn from the jury and decided by the court, the charge which had been given 
cannot be regarded as showing the legal grounds on which the case was decided. 

3. ASSIGNMENTS OF ERROR.— See this case for assignments held to be too general. 


bo 


ae 


Error from McLennan. Tried in 1875 before Hon. D. M. 
Prendergast. 

This suit was instituted by George Barnard on a promissory note 
secured by a deed of trust, both executed by Max Gervais, one 
of the defendants. The plaintiff in the same suit proceeded by 
sequestration against a certain brick kiln, which plaintiff alleged 
was embraced in the deed of trust; and the petition alleged that 
certain parties, who were made defendants, viz., T. A. Johnson 
(who died pending the litigation, his death suggested, his widow 
and her subsequent husband, John Tarleton, being made parties), 
W. A. Fort, and G. W. Jackson, were in adverse possession of the 
same, claiming to own said brick under a pretended sale from their 
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co-defendant, Gervais. All of the defendants appeared and an- 
swered. The cause was submitted to a jury under the charge given 
by the court, but they failing to agree to a verdict, by consent of 
parties the cause was withdrawn from the jury and submitted to 
the judge presiding upon the evidence which had already been 
adduced, to determine the same upon the facts as well as the law. 
The court rendered judgment for the plaintiff for the amount of the 
note, with interest and his costs, against the defendant Gervais, and 
adjudged that the plaintiff “take nothing as against the defendants 
M. L. Johnson, W. A. Fort and G. W. Jackson,” and adjudged 
them their costs against the plaintiff. 

The plaintiff prosecutes this writ of error. The petition for writ 
of error complained against the judgment so far only as it was 
rendered against the plaintiff in error in favor of the defendants 
Johnson, Fort and Jackson, and the petition for writ of error prayed 
for citation only as to defendants John Tarleton and wife, and as 
to said Fort and Jackson. Citations were issued and served ac- 
cordingly, pretermitting defendant Gervais. The writ of error 
bond was not made payable to Gervais, but to the other defendants. 

The plaintiff in error assigned as error the following grounds: 

ist. The judgment of the court is contrary to the law and evi- 
dence. 

2d. The court erred in construing the mortgage or trust deed sued 
on by plaintiff, as shown in his charge. 

3d. The court erred in holding that the purchase of the brick by 
Johnson and Fort and Jackson, or either of them, before the matu- 
rity of the note sued on, although they had notice of the trust deed, 
if said purchase was absolute and not conditional, passed the title to 
said brick. 

4th. The court erred in giving judgment against plaintiff, in 
favor of defendants Johnson, Fort and Jackson. 

There were no exceptions taken to the charge of the court, nor 
were any counter instructions or supplemental instructions asked to 
be given to the jury. ' : 


Herring, Anderson & Kelley, for plaintiff in error. 
J. M. Maxcy, for defendants in error. 


Waker, P. J. Com. Aprp.— The failure to make the defendant 
Gervais a party to this writ of error proceeding, and to cite him 
duly as such, and to comply with the law otherwise, by making the 
writ of error bond payable to him, alike with the other defendants 
in error, is fatal to the maintenance in the supreme court of this 
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writ of error; and it therefore should be dismissed for the reasons 
given, and upon the authorities cited in their support, in the case of 
Thompson v. Pine, 55 Tex., 429. 

The first and fourth grounds assigned as error are quite too gen- 
eral, vague and indefinite to require consideration. Fisk v. Wilson, 
15 Tex., 430; Green v. Dallahan, 54 Tex., 285; 29 Tex., 362; 52 
Tex., 266. 

The second and third grounds refer to conclusions of law which 
the appellant supposes were held by the court in forming his judg- 
ment in the case. The second refers to the charge of the court 
given to the jury to indicate its construction of the trust deed sued 
on by the plaintiff. The judge having determined the whole case 
upon the evidence, the charge which had been given to the jury can- 
not supply, of itself, a proper medium through which we may see 
and judge of the construction which the court at last placed on the 
instrument in question; and besides, this assignment does not point 
out in what particular view it is in which the court erred in the con- 
struction which it gave to the deed of trust; and being thus indefi- 
nite, and looking to the charge itself to ascertain the supposed error, 
we find nothing there discovering an erroneous view held by the 
judge. 

The third ground is not well taken. The record does not —— 
apparent, unless indirectly or by inference, that the court held, 
determining this case, the special conclusion which the third catanel 
ground imputes to it. The judgment rendered in this case by the 
judge will be sustained if there is evidence of such a character, that 
under it a judgment might be given such as was given. Unless the 
judgment is without evidence, it will not be reversed on appeal. 
Jordan v. Brophy, 41 Tex., 283. 

To warrant a reversal it is not sufficient that the evidence admits 
of a different conclusion from that at which the court arrived; nor 
that some of the reasons assigned for its decree by the court below 
may not be sustained by the evidence, or may be contrary to the 
weight of the evidence;—the judgment must be manifestly erro- 
neous. Dird v. Pace, 26 Tex., 488. 

The proper disposition of this writ of error was indicated at the 
outset of this opinion, but we have thus briefly recurred to the 
grounds of error relied on to indicate to the appellant, that, prob- 
ably, a thorough consideration of the merits of grounds which he 
relies on would not have influenced a different result than follows 
from a dismissal. 

DismisseEp. 


[Transferred to Tyler, and opinion delivered there October 16, 1882. ] 
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D. H. Gieson v. V. W. Hare, Apm’r. 
(Case No. 3455.) 


1. CLAIM AGAINST ESTATE — EFFECT OF PARTIAL ALLOWANCE AND APPROVAL 
or.— An action is not maintainable to estab'ish the balance of an account against 
an estate, after it has been presented duly authenticated to the administrator, and 
has been ®y him in part allowed and in part rejected, and the holder has then 
proceeded to procure its approval by the probate judge. That approval has upon 
the entire claim the force and effect'of a judgment. 


Error from Lamar. Tried in 1876 before the Hon. John C. 


Easton. 
The opinion states the case. 


Wright & McDonald and Mazey, Lightfoot & Denton, for plaint- 
iff inerror— . . . Certainly nothing could be more unfounded 
than the proposition that the action of the judge was res judicata 
as to the whole claim. The cardinal feature of res judicata is iden- 
tity of subject matter or cause of action. Freeman on Judgments, 
sec. 242. The judge did not pass on the rejected portion of the ac- 
count; he had no authority to pass on it. Imd., sec. 249. A claim 
against a decedent cannot be presented in the first instance to the 
judge; it must first be presented to the administrator for allowance; 
if he rejects it zz toto, it can never go to the judge, but the claimant 
must bring his suit to establish it. If the administrator allows in 
toto, the claim goes to the judge, who can approve 7 toto, partially, 
or disapprove altogether. If the administrator allow a portion of 
the account and reject the balance, as in the case at bar, and the 
claimant go to the judge, what is the extent of his power? The 
question almost answers itself. It is simply to approve the allow- 
ance for the amount thereof, or any portion, or to disapprove it al- 
together. Does he pass on the rejected portion of the account? 
Can he pass on it? Can he take any cognizance whatever of it? If 
not, then it is absurd to say that his action in approving the allowed 
portion of the account, over which alone he had any jurisdiction, 
is res judicata as to the rejected portion. The whole doctrine of 
res judicata will be found fully and most ably discussed by Mr. 
Freeman in his work on Judgments, under the head of Estoppel. 
We refer the court specially to sections 249, 256, 257, 259, 260, 268 
and 269. 

2. We differ widely with counsel for defendant in error in the 
proper construction to be placed on the law regulating the manner 
of having claims allowed and approved. Now the statute of 1548 
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(Pasch. Dig., art. 1511) expressly directs the claimant, when any part 
of his claim has been allowed by the administrator, to present it so 
allowed to the chief justice for approval, and he is then authorized 
to receive payment for the amount so allowed and approved, and to 
bring his suit to establish the remainder. Whilst the law under 
which the proceedings in this case took place (Probate Law of 1870, 
sees. 176 to 206, inclusive) is not so specific on this point as the law 
of 1848, just cited, still there is no conflict between them, and the 
law of 1870 will not bear any other construction than that which 
harmonizes with the plain and unmistakable import of the law of 
1848, in which no room is left for construction. 

As authority for sustaining the action of the court below, the 
counsel for defendant in error rely especially on section 191 of the 
probate law of 1870, which we transcribe in full: 

“ Article 191. When a claim, or part thereof, has been rejected, 
the claimant, 77 he do not subinit thereto, shall institute suit thereon 
within ninety days after its rejection by the executor or adininis- 
trator, or the same shall be barred.” The article quoted contains 
two separate, distinct propositions thrown together in the same 
sentence. One proposition is: * When a claim has been rejected, 
the claimant,” ete.; the other is: “ When part of a claim has 
been rejected, the claimant, if he do not submit thereto,” etc. So 
that the submission spoken of does not refer to his acceptance of the 
part allowed, but solely to the rejection of the whole or a part of 
his claim. If a portion of the claim being undisputed, is allowed, 
why litigate about this part of it? What reason is there that the 
administrator should not relieve the estate of the undisputed portion 
of the account by paying it, and thereby stopping the interest, and 
then resist the balance if he so desires? No reason can be given, 
either on principle or authority, why the judgment of the court 
below should be sustained. . . . 


E. L. Dahoney and Hale & Scott, for defendants in error. 


Srayron, AssocratE Justice.— The cause of action, and question 
involved in this cause, is thus stated by plaintiff in error in his brief: 

“The only question in this case, and the one on which it was de- 
cided in the court below, is this: The plaintiff Gibson had an 
account against the estate of Jacob F. McCarty, deceased, for 
$1,544.07, which, after proper authentication, he presented to 
McCarty’s administrator for allowance. The administrator allowed 
the account to the extent of $196, and rejected it as to the balance; 
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on this partial allowance Gibson procured the approval of the judge, 
and the administrator soon thereafter paid him the amount. Gibson 
then (and within ninety days from the date of rejection) brought 
this suit to establish that portion of his account which had been re- 
jected, and the facts as here stated are averred in the petition. To 
this petition the defendant filed a general demurrer, which the court 
sustained, on the ground that the approval by the judge of the par- 
tial allowance of $196 was res judicata as to the whole claim, and 
that thereby Gibson was estopped from further prosecuting the 
same. And this is the point presented by the assignment of errors.” 

This statement may be taken as substantially correct. 

The general rule is, that a judgment rendered upon a cause of 
action sued upon, for less than the entire sum claimed, is a bar to 
another action upon any part of the cause of action upon which the 
first suit was brought, and that the original cause of action is merged 
in the judgment. 

The petition avers that the cause of action in this cause is identi- 
cal with the account presented to the administrator and by him in 
part allowed, and which was afterwards affirmed by the probate 
court, and whether it was an indivisible cause of action or not is 
immaterial; for the petition in this cause does not show what items 
of the account now sued upon were established by the judgment of 
the probate court, and paid by the administrator before the institu- 
tion of this suit; but upon the contrary, this suit is brought upon the 
entire account originally presented to the administrator, and a credit 
is allowed upon the entire account for the money paid. 

If certain items of the account haa been approved and allowed, 
and the residue rejected, and it was admissible even in such case to 
bring a suit for the part rejected after the part allowed had passed 
into a judgment and had been paid, even then it would be incum- 
bent upon the plaintiff to omit from the present action such items 
as had been paid; for the plaintiff had no cause of action upon such 
items after their payment, and it cannot be contended that the 
money paid by the administrator was paid upon the general account, 
- without at least an averment that such was the fact. The petition 
was so uncertain in reference to the items of the account which had 
not been paid, that the court would not have erred in sustaining the 
general demurrer thereto upon that ground, and upon the ground 
of its inconsistency. 

We will consider, however, the effect of the judgment of the pro- 
bate court. 

The allowance of a part of the claim, and the approval thereof, 
occurred under the act of August 15, 1870. The 197th section of 
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that act declared that “The order of approval of a claim has the 
force and effect of a judgment.” Pasch. Dig., 5665. 

Another section of the act provides that “ When a claim or a part 
thereof has been rejected, the claimant, if he do not submit thereto, 
shall institute suit thereon within ninety days after its rejection by 
the executor or administrator, or the same shall be barred.” Pasch. 
Dig., 5659. 

The probate court was not wanting in jurisdiction over the sub- 
ject matter of the whole claim, but the manner in which it was 
presented to that court for its action rendered it impossible for it to 
approve any more of the claim than had been allowed by the 
administrator. 

Upon the rejection of a part of the claim the holder could have 
the claim become a judgment of the probate court in so far as the 
administrator had allowed it, or he could sue upon it in the district 
court and take such judgment as that court might render in his favor. 

He elected to submit to the rejection, and thus permitted a judg- 
ment upon his claim, and there is no good reason why, having so 
elected, such a judgment should not have upon the entire claim “the 
force and effect of a judgment” rendered in any other than the 
probate court. Freeman on Judgments, 319, 215, 216, 222, 239, 
249; Brazier v. Banning, 20 Pa. St., 348. 

The plaintiff in error was under no legal obligation to present his 
claim in its partly rejected condition to the probate court; but by 
electing todo so, he gave that court the power to render a judgment 
upon his claim, which has been by him throughout treated as indi- 
visible, and he must be held bound and concluded by its judgement; 
for there can be but one final judgment in the case. RK. 8., 1337. 

By presenting his claim to the probate court, after the rejection 
of a part thereof, he must be held to have “submitted ” to the re- 
jection. If such was not his intention, he should have sued upon his 
entire claim in some court in which he could obtain a judgment 
thereon, if entitled to it. 

It was never contemplated that persons might litigate a claim 
against estates, which they may and have presented for allowance 
and approval as one single claim, by parcels and in different courts. 
Such a course would introduce into the business of estates such un- 
certainty and expense as was never contemplated. 

The judgment of the probate court must be held a bar to the 
present action. 

The judgment is affirmed. ieeetiin 


[Transferred to Tyler, and opinion delivered October 24, 1882.] 
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Bacon & Bares v. Wm. J. RusseEcu. 
(Case No. 3828.) 


1. PRACTICE IN SUPREME COURT — EssENTIAL QUESTIONS.— See this case for cir- 
cumstances under which the supreme court, of its own motion, suggested and 
considered the question of the constitutionality of a special act of the legislature, 
constituting the basis of the title of both parties, and of the title on which the 
appellee, as plaintiff, had recovered in the lower court. 

2. ConsTiTUTION OF 1870—GRANTS OF LAND PROHIBITED By.— Section 6, art. 
X, of the constitution of 1870 prohibited not only the direct grant of land, but 
also every step which could ultimate in a grant, to other than an actual settler. 

3. SpecrAL act — Bountry.— The terms of the special act of February 19, 1873, 

granting Wm. J. Russell a certificate for six hundred and forty acres of land for 

his participation in the campaign against Bexar in 1835, would be satisfied by any 
participation in that campaign; but those only could claim the bounty granted 

by the act of December 21, 1837, who had rendered the specific services named m 

that act —those ‘*‘ who entered Bexar from the morning of the 5th to the 10th 

of December, 1855, and who actually took part in the reduction of the same.” 

Russell may have rendered services in the campaign against Bexar, and yet not 

have rendered the services entitling him to the bounty granted by the act of 

December 21, 1857. 

4. Same.— The special act of February 19, 1873, was the inception and sole basis of 
Russell's right to a certificate of six hundred and forty acres. 

5. REPEAL OF act OF DECEMBER 21, 1837 —SPECIAL ACT UNCONSTITUTIONAL.— 
But were it otherwise, the effect of the constitution of 1370 was to repeal the act 
of December 21, 1837, and to place it beyond the power of the legislature to 
revive rights to land certificates, granted as a mere gratuity, and the rights lost 
by the failure of parties to apply for and receive the certificates. The special act 
under which Russell claims is unconstitutional. 


Aprreat from Denton. Tried below before P. J. Mullin, Esq., 
special judge. 

Wm. J. Russell sued John Bacon and Wm. H. Bates in trespass 
to try title to six hundred and forty acres of land, patented to him 
under a special act of the legislature of February 19, 1573, setting 
out the act, and claiming that the six hundred and forty acres was 
exempt from sale under execution by virtue of section 4 of the act 
of December 21, 1837, providing that “the lands granted by this 
act shall not be subject to sale or alienation, mortgage or execution, 
during the life-time of the person to whom such warrant or patent 
shall be granted.” The defendants claimed under an execution sale 
of the land as the property of Russell. The case was tried without 
a jury, and judgment rendered for plaintiff. Neither party in their 
original briefs raised any question as to the validity of the grant or 
the constitutionality of the special act under which it was made. 
After the case had been submitted, the court, of its own motion, 
set the submission aside, and referred the case back for further briefs 
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on questions which will be found stated fully in the briefs of counsel 
for appellants, as reported. Counsel for appellee filed no additional 
briefs in response to the questions suggested by the conrt. Only 
so much of the briefs of counsel is inserted as bear on the questions 
considered in the opinion. 


Walton, Green & Hill, for appellants.—The court has referred 
back to counsel two questions in this case: 

Ist. Does not the proper disposition of this case require this court 
to pass upon the validity of the act of February 19, 1873, entitled 
* An act for the relief of William J. Russell?” 

2d. If so, was said act invalid because of the provision in article 
X, sec. 6, of the constitution of 1869? 

_ In the few remarks we have to make in answer to the above in- 
terrogatories, we will first consider the proposition embraced in the 
last interrogatory. And we are free to affirm that, in our opinion, 
the act was, at the time of its passage, prohibited by the clause of 
the constitution referred to. 

The language employed is conclusive of the question, that, by the 
grant of lands, is included certificates for land. Indeed; such being 
almost the uniform method of securing lands, it may be safely 
assumed that by the term “lands,” it was intended to say “ certifi- 
cates for land.” 

The act is set out in full by the appellee in his petition. Its 
caption is, ‘“ An act for the relief of Wm. J. Russell;” and provides: 
Sec. 1. That the commissioner of the general land office is author- 
ized and required to issue to Wm. J. Russell, one of the survivors 
of the Texas revolution, a certificate for one thousand two hundred 
and eighty acres of land, for his services in the army in 1835 and 
1836, and six hundred and forty acres for his participation in the 
campaign against Bexar in 1835. That this is a legislative grant 
seems too plain for argument. 

The answer given to this by appellee is that the act of 1873 
should not be regarded as a grant of land to Wm. J. Russell, but 
should be regarded only as the ascertainment by the legislature of 
an existing right, which right could not be obtained because the 
machinery provided for its ascertainment had been abrogated or 
suspended by other laws; and hence the act aforesaid should be 
construed as being in part materia with the act of 1837 (art. 4464, 
Pasch. Dig.). 

It might be sufficient to say that the act granting land to Wm. J. 
Russell does not by its terms, nor by the import of its language, 
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refer to the act of 1837, inasmuch as the definition of the services 
for which it was granted, viz., “participation in the campaign 
against Bexar in 1835,” does not include that particular class which 
is described in the act of 1837 as “ persons who entered Bexar from 
the morning of the 5th to the 10th of December, 1835, and who 
actually to« sk part in the reduction of the same,” which act, it is in- 
sisted, applies to the grant to the appellee; nor to the explanatory 
act in relation to a grant of three hundred and twenty acres bounty 
originally provided for in the act of 4th December, 1837 (Pasch. 
Dig., 4057), and which grant of three hundred and twenty acres, it 
appears by the preamble of the act of December 30, 1840 (Pasch. 
Dig., 4069), had been refused by General Johnston as secretary of 
war, unless the applicant could show that he had performed a serv- 
ice of three months. That act made an honorable discharge from 
the service, whether they had served out their time of three months, 
sufficient ground to authorize the grant of three hundred and twenty 
acres to those soldiers “who entered Bexar between the 5th and 
10th of December, 1835, and actually assisted in the reduction of 
that place, and remained there until the surrender of General Cos.” 

It is a well known historical fact that there were two classes of 
persons or soldiers who participated in the campaign against Bexar 
in 1835, and that comparatively few of those who performed such 
service were of the class embraced in the acts of 1837 and 1840, 
above cited. The court will not, by implication, extend the terms 
of the grant to mean more than it says, inasmuch as the same is a 
donation or bounty given by the state, and to which, under re- 
peated rulings of this court, the applicant must show himself 
entitled. Commissioners v. Riley, 3 Tex., 239-40; Republic v. Skid- 
more, 2 Tex., 262-4; State v. De Casinova, 1 Tex., 404; State ¢. 
Manchaca, 1 Tex. 589. 

But the act of 1873, for the relief of Wm. J. Russell, is by its 
very terms a legislative grant. The legislature authorizes and re- 
quires the commissioner of the general land office to issue the cer- 
tificate, when there was no law in force by which the party could 
obtain it. It assumes judicially to determine the merits of the ap- 
plicant, the method of proof, and to grant without reference to any 
pre-existing law or right, and to grant to a person named for a serv- 
ice not before recognized, viz.: for * participation in the campaign 
against Bexar.” If the law had been general, providing a method 
by which proof could have been made by all parties entitled to 
land for the particular service mentioned in the act of 1837, there 
would be some show of reason for the construction placed on the 
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law by the appellee’s counsel; but a personal grant to a named per- 
son, who, without legislative enactment, could not otherwise ob- 
tain it, must be construed as being forbidden by the constitution. 
Otherwise this private act must fall under another inhibition of the 
constitution, viz.: the inhibition against the legislature assuming 
judicial power to make the grant and to determine the facts as to 
the qualification and services of the applicant. 

Whether it is necessarily incumbent upon the court to raise the 
constitutional question is another matter. Probably in this case it 
is not. The court may not desire to raise this question when neither 
of the parties below have made that point, and this view seems to 
have authority for its support. Weemer v. Bumberry, 30 Mich., 
i « » « 


Sheeks & Sneed, for appellee— . . . Appellee respectfully sub- 
mits to the court the following propositions in this case, growing 
out of the facts and the law: 

1. At the date of the passage of the special law of the 19th of 
February, 1873, for the relief of appellee William J. Russell, the 
act of December 4, 1837 (Pasch. Dig., arts. 4059 and 4058), and 
the act of December 21, 1837 (Pasch. Dig., arts. 4059 to 4064), had 
not been repealed, but were inoperative because there was no tri- 
bunal or officer authorized to issue bounty and donation certificates 
thereunder. 

2. The legislature of the state at various times has passed laws, 
after the state government superseded that of the republic of Texas, 
for the purpose of enabling persons entitled to bounty and donation 
lands under the laws of the republic to obtain those lands. The 
enactment of such laws became necessary, either on account of 
change of government, or because there was no officer authorized 
to extend to parties entitled to such lands the evidences of their 
rights. Act of April 27, 1846 (Pasch. Dig., art. 4074); act of January 
31, 1854 (Pasch. Dig., arts. 4075 to 4078); act of August 1, 1856 
(Court of Claims Act); act of February 18, 1858 (Pasch. Dig., art. 
1146); act of December 15, 1559 (Pasch. Dig., art. 1155). 

3. If, under any of these several laws, the appellee had obtained 
a certificate for six hundred and forty acres of land “ for entering 
Bexar from the 5th to the 10th of December, 1835, and for actually 
taking part in the reduction of the same,” the land patented to him 
under such certificate would not, during his life-time, have been 
subject to sale under execution, unless the same had been alienated. 
Act of March 2, 1848 (Pasch. Dig., art. 4066). 
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4. The special act of the 19th of February, 1873, was intended as 
a measure of relief for the benefit of William J. Russell, in provid- 
ing a mode by which he could obtain the benefit of the two grants 
of land which had been made to him by the republic of Texas, but 
which he had never obtained. One of these grants was one thou- 
sand two hundred and eighty acres, made to him as a bounty by 
the act of December 4, 1837 (Pasch. Dig., arts. 4057, 4058). 

The other grant was a donation made to him of six hundred and 
forty acres by the sixth section of the act of 21st of December, 
1837 (Pasch. Dig., art. 4964), because he was one of those who 
“entered Bexar from the morning of the 5th to the 10th of Decem- 
ber, 1835, and who actually took part in the reduction of the same.” 

That such was the legislative intention there can be no doubt, for 
these reasons: 

First. The evidence furnished by the title of the act, it being 
* An act for the relief of William J. Russell.” The act does not, 
in its title or otherwise, purport to be an act having for its object 
to make an independent grant of land to William J. Russell with- 
out regard to any right he had under pre-existing laws. If the 
latter purpose had been intended by the legislature, it would not 
have been entitled as “ An act for the relief of Russell,” but “ An 
act making a grant of land to Russell,” or something of the same 
Import. 

Second. The legislature, in the exercise of a sort of judicial power, 
ascertains and determines in that act that appellee was one of the 
veterans of the revolution of Texas, and that he served as a soldier 
in the army of Texas for twelve months, during the years 1835 and 
1836, and because of that fact, it requires the commissioner of the 
general land office to issue to him a certificate for one thousand 
two hundred and eighty acres of iand —just the land granted him 
by act of December 4, 1837 (Pasch. Dig., arts. 4057 and 4058), 

Third. The legislature in that act also-ascertained and determined 
the existence of another fact, and that was that appellee William J. 
Russell actually participated in the campaign against Bexar in 1835, 
and for that reason, and for that reason only, the commissioner of 
the general land office is required to issue to him a certificate for 
six hundred and forty acres of land, which was done, and under 
that certificate the land here in controversy was located and patented. 

5. That the legislature meant, by the use of the language in the 
special act for the relief of appellee, of 19th February, 1873, “for his 
participation in the campaign against Bexar in 1835,” as the reason 
for requiring the issuance of the certificate for six hundred and forty 
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acres of land, the same thing, and to convey the same idea, as that 
expressed in the sixth section of the act of 2ist December, 1837 - 
(art. 4064, Pasch. Dig.), by the language “ who entered Bexar from 
the morning of the ‘Sth to the 10th of December, 1835, and who 
actually took part in the reduction of che same,” there is no doubt. 
In support of this position, the court is referred to the act of De- 
cember 30, 1840, of congress of the republic (Pasch. Dig., art. 4069, 
and the preamble and title of that act). 

In the title of that act, and also in the preamble, “San Antonio” 
is used to designate the same plac > as that called in section 1 of the 
act by the name of “ Bexar.” And again in the title of that act, 
the words “soldiers who served in the campaign against San Anto- 
nio in the fall of 1835” are used to convey the same idea or describe 
the same persons as does this expression in the preamble, “ soldiers 
who had served against San Antonio, and were engaged in the 
storming of that place i in the fall of 1835,” and to describe the same 
persons as are designated by the following language in section 1 of 
that act: “ Soldiers who entered Bexar betw een the 5th and 10th of 
December, 1835, and actually assisted in the reduction of the same.” 
In other words, in the caption, the preamble, and in the body of that 
act, these three expressions are used as synonymous, or as designat- 
mg the same persons: 

“Soldiers who served in the campaign against San Antonio in 
ine fall of 1835.” 

2. “Soldiers who had served against San Antonio, and were en- 
gaged in the storming of that place i in the fall of 1835.” 

3. “Soldiers who entered Bexar between the 5th and 10th of De- 
cember, 1835, and actually assisted in the reduction of that place.” 

In the special act for relief of appellee, the certificate for six hun- 
dred and forty acres of land is required to be issued to him “for his 
participation in the campaign against Bexar in 1835.” The only dif- 
ference between this description of person and that adopted in the 
title of the act of December, 1840, is this: That a person to come 
within the category of the persons named or described in the act of 
December 30, 1840, must have been a soldier, whereas appellee, in 
the act for his relief, is not described as a soldier in the connection 
with “his participation in the campaign against Bexar.” But ap- 
pellee did not obtain his grant under the act of December 30, 1540, 
but under the sixth section of the act of the 21st of December, 1837 
(Pasch. Dig., art. 4064). 

The principal distinguishing features between these two acts is 
that a person had to be a soldier to come within the provisions of 
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the former, while the latter extended its provisions to citizen and 
soldier alike, if they “entered Bexar,” etc. The similarity of de- 
scription is just as striking between the expressions used in section 
6, act of December 21, 1836, and in that used in the special act for 
relief of appellee, as are the different modes employed in the act of 
December 30, 1840, to describe soldiers rendering the same service. 

6. Another view of the last proposition may be suggested. Under 
the constitution in force at the date of the special act for relief of 
appellee (19th of February, 1873), the legislature was prohibited 
from making a grant of land to any person or persons. Const. 
1868, art. X, sec. 6. If the legislature had intended by this special 
act to make a grant or grants of land to appellee, independent of 
and without regard to any pre-existing law, then such special act 
would have been violative of the constitution and void. On the 
other hand, if the legislature intended by the special act merely to 
provide the machinery by which appellee could obtain the benefits 
of grants of land made to him under pre-existing laws (the acts of 
1837), then the special act is free from constitutional objection. 
This court will not construe the special act of 19th of February, 
1873, as violative of the constitution, if any other reasonable inter- 
pretation can be given it. 

7. We conclude, therefore, that the six hundred and forty acre 
certificate issued to appellee, under the special act for his relief, of 
19th of February, 1873, was extended to him under and by virtue 
of the donation made to him in sixth section of act of 21st of De- 
cember, 1837 (Pasch. Dig., art. 4064), as a “ person who entered 
Bexar from the morning of the 5th to the 10th of December, 
1835, and actually took part in the reduction of the same.” If this 
be true, then the special act of 19th of February, 1873, and the gen- 
eral law of the 21st of December, 1837, will be construed 7a pari 
materia, and the exemption from execution contained in section 4 
of the latter act (art. 4062, Pasch. Dig.) applies to the land in con- 
troversy. 15 Tex., 102, 103; id., 320; 20 Tex., 363; Smith’s Com- 
mentaries on Constitutional Construction, sec. 642. 


Stayton, AssoctarE Jusrice.— The appellee claims the land in 
controversy under a patent which issued upon a land certificate 
which he received for six hundred and forty acres of land, under an 
act entitled “ An act for the relief of Wm. J. Russell,” passed Feb- 
ruary 19, 1873, which reads as follows: 

“ Be it enacted by the legislature of the state of Texas, That the 
commissioner of the general land office be and he is hereby author- 
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ized to issue to Wm. J. Russell, one of the survivors of the Texas 
revolution, a land certificate of twelve hundred and eighty acres for 
his services one year in the army of Texas, during the years 1835 
and 1836, and a further certificate of six hundred and forty acres 
for his participation in the campaign against Bexar in 1835.” The 
derivation of his title is set out in his petition, and as he must re- 
cover upon the strength of his own title, it becomes necessary to 
examine its validity, however gladly we would avoid such examina- 
tion, both parties claiming under the same title, were it not essential 
so to do. ; 

The constitution in force when the act of February 19, 1873, was 
passed, provided that “ The legislature shall not hereafter grant 
lands to any person or persons, nor shall any certificates for land be 
sold at the land office, except to actual settlers upon the same, and 
in lots not exceeding one hundred and sixty acres.” Const. 1870, 
art. X, sec. 6. 

This section of the constitution evidently prohibited not only the 
direct grant of land, but it prohibited every step which could ultimate 
in a grant of land, to other than an actual settler, and to such lim- 
ited the grant to one hundred and sixty acres. 

To avoid the effect of this constitutional prohibition, it is claimed 
that the act in question but provides the means by which a prior 
right to a bounty warrant for six hundred and forty acres of land 
might be enforced, and that the right was secured to the appellee 
by the act of 21st December, 1837 (Pasch. Dig., 4059-4064), and 
that this was never repealed. 

It does not clearly appear that the act of 21st December, 1837, 
covered the same class of bounties as that which the legislature 
attempted to confer upon the appellee; for that act was applicable 
only to those persons “ who entered Bexar from the morning of the 
fifth to the tenth of December, one thousand eight hundred and 
thirty-five, and who actually took part in the reduction of the 
same.” 

The act under which the appellee claims does not show that he 
rendered the specific services for which the bounty was given by the 
act of 21st December, 1837, but upon its face appears to be a bounty 
“for his participation in the campaign against Bexar in 1835.” 

Any participation in the campaign against Bexar in 1835 would 
satisfy the act now under consideration, but it would not satisfy the 
act of December 21, 1837; for that gave the special bounty only 
for the specific services named in the act. 

Other services during the campaign against Bexar in 1835 may 
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have been as meritorious as those named in the act of December 21, 
1837; but those only could claim the bounty given by that act who 
came Within the spirit of its language. 

We know historically that the campaign against Bexar did not 
begin on the 5th and end on the 10th of December, 1835; hence the 
implication does not arise from the fact that W..J. Russell may have 
rendered services in the campaign against Bexar in the year 1835, 
that he entered Bexar from the morning of the 5th to the 10th of 
December, 1835, and that he actually assisted in the reduction of 
that place. 

The ordinary bounty for military services rendered in 1835 were 
under the act of November 24, 1835 (Pasch. Dig., 4035); the act of 
December 5, 1835 (Pasch. Dig., 4037, 4039); the act of December 
14, 1835 (Pasch. Dig., 4041), and the act of December 14, 1837 
(Pasch. Dig., 4057, 4058), which last was no doubt explanatory of 
preceding acts, and probably regulated the entire matter of issuing 
bounty warrants after its passage, for military services, for which 
special bounties were not provided. 

It not being shown that under any former law the appellee 
would have been entitled to a certificate for six hundred and forty 
acres of land as a special bounty for services at Bexar, it must be 
held that the inception of, and sole basis for, his right rests upon 
the act of February 19, 1873. 

It is not perceived, however, if the appellee brought himself 
within the letter of the act of December 21, 1837, that it would 
better his condition. 

It is true that the act of 21st December, 1837, was never in ex- 
press terms repealed; but it is believed that the provision of the 
constitution referred to had that effect, if it had not been practically 
repealed before the adoption of the constitution. 

The grant of bounty certificates by the act of December 21, 1837, 
was a mere gratuity, based upon no prior promise for service to be 
rendered, and the government could have withdrawn the power to 
issue them at any time without violating any rule of constitutional 
law. . 

From the date of the statutes which authorized the issuance of 
such certificates until the act of December 15, 1559, various acts 
were passed, to enable all who were entitled to receive the bounty 
of the government to obtain their certificates. Pasch. Dig., 1146, 
1155, 4074, 4075, 4078, and note 437. 

In many of the acts a time within which application should be 
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made was named, with a declaration that all who did not apply for 
their certificates should be barred. 

So stood the law at the time of the adoption of the constitution 
of 1870. Ample time had been given to all who were entitled to 
receive the bounty of the government, and those who had not done 
so were barred. 

In the absence of the constitutional provision referred to, the leg- 
islature might have removed the bar, and have given further time 
and means to acquire the certificates, as had been so often done 
before; but the right having ceased, and the constitution having de- 
clared that the grant should not be made, the legislature was power- 
less to revive the right which had once existed, but had been lost by 
the failure of the party to apply for and receive the same from some 
of the officers of the government authorized from time to time to 
issue the certificates. 

If the certificates had been issued but not located, the constitution 
of 1870 fixed a period after which they could not have been located. 
Const., art. X, sec. 4. 

The bar thus fixed for the location of land certificates was removed 
by the present constitution and a further time given. Const., art. 
XIV, sec. 2. The time thus given has now expired, and certificates 
not located and returned to the land office within the time pre- 
scribed are now barred, and the legislature might as well undertake 
to authorize parties holding such barred certificates now to locate and 
have them patented, in the face of the constitution, as for the legis- 
lature in 1873 to direct the issuance of land certificates in defiance 
of the constitution then in force. These are examples of the exer- 
cise of the right by the state to prescribe a bar for even issued 
certificates, and it was but the exercise of an undoubted power. 

We are of the opinion that the act of February 19, 1875, under 
which the appellee claims, is in violation of the constitution then in 
force, and consequently void; hence he has no title whatever to the 
land in controversy. 

This view of the case renders it unnecessary to inquire whether 
the property was subject to execution or not, further than has been 
incidentally done. 

The judgment is reversed and the cause is dismissed. 


REVERSED AND DISMISSED. 


[Transferred to Tyler, and decided November 10, 1882.| 
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Houston & Texas Crenrrat R’y Co. v. Spencer Baker. 
(Case No. 3499.) 


1. FREEDMAN — MARRIAGE— RIGHT OF FATHER TO svuE.—An adult freedman, 
born of parents who were slaves in Georgia, was accidentally killed on the H. & 
T. Central Railroad in 1873. The fathez, who was still a resident of Georgia, 
sued the company for damages. Held that, in the absence of evidence showing 
that the laws of Georgia differ from those of Texas, the legal relation of father 
and son existed between the two, and the father was competent to sue as such. 

2. EXEMPLARY DAMAGES — RicguT OF FATHER TO.—In 1875 there could be no re- 
covery of exemplary damages in such cases unless the homicide occurred through 
some willful act or omission; nor, where it so occurred, was the father one of the 
class of heirs who could recover exemplary damages. 


Arprat from Washington. Tried in 1877 before the Hon. E. B. 
Turner. 

Spencer Baker, a freedman, and resident of Georgia, brought this 
suit against appellant to recover damages, May 10, 1873. Lee 
Baker, an adult freedman, who claimed to be the son of appellee, 
was in the employ of appellant as brakeman on a freight train, and 
on the night of February 13, 1873, while in the discharge of his 
duty as such, was killed. The alleged matters of fact constituting 
the negligence were, in substance, that the death was caused by a 
beam or scantling, carelessly fastened or suspended across the track 
over the bridge, by workmen of defendant, engaged in repairing or 
rebuilding the bridge, so low that a man of ordinary size, standing 
at the brakeman’s post on top of a box car, could not pass under it 
in safety, and that Lee Baker, while so standing at his post, was 
brought into violent contact with the beam, and was knocked from 
the car and killed. It was further alleged that the accident was due 
in part to the reckless conduct of the engineer of the defendant’s 
train, whose orders Lee Baker was bound to obey, in sounding the 
signal for setting the brakes immediately before entering on the 
bridge, and then rushing the train at an improper rate of speed 
across the bridge and under the beam, while Lee was at the brake 
in obedience to , the orders of the engineer, whereby he was killed. 

Lee Baker was an adult; his father was in indigent circumstances, 
and Lee occasionally sent him presents of money to help him along, 
not as a regular or uniform stipend, but spasmodically, at odd times, 
and in odd amounts. 

The court charged the jury that under the proof the plaintiff had 
failed to show such a pecuniary interest in the life of Lee Baker as 
entitled him to recover any actual damages; but if, under other 
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charges, they should find that his death was caused by the gross 

negligence of the defendant and its er iployees, they might find for 

the plaintif exemplary damages; and the jury returned a verdict 

for $3,000 exemplary damages, for which the court gave judgment. 
From that judgment this “appeal was taken 


Sayles & Bassett, for appellant. 

I. Was the plaintiff, upon the evidence, the parent of Lee 
Baker, so as to entitle him to recover under the damage act? Pasch. 
Dig., 15 et seg. 

Lee Baker was born in Georgia, a slave, of slave parents, owned 
by different masters. His mother died about 1854. He was brought 
by his master to Texas, and was emancipated here; his father re- 
mained in Georgia, and was emancipated, and still lives in that state. 
Since the war, the putative relationship of father and son has been 
recognized by the parties. 

Under the law of slavery, the slave was a chattel, and the mar- 
riage relation, with its concomitants of offspring, legitimacy, heir- 
ship, etc., was wholly unknown. Timmons v. Lacy, 30 Tex., 157, 
and authorities cited. The mother having died long prior to eman- 
cipation, and the relationship between her and the plaintiff being 
thus severed, it is not believed that any subsequent matter has in- 
tervened to change the rule of law which made Lee Baker and his 
putative father strangers to each other in blood. 

Mutual recognition could not have such effect; for, while such 
mutual recognition might, in the absence of proof, raise a presump- 
tion of the fact, it would be nothing more than evidence to go to 
the jury, subject to explanation and rebuttal, and could not prevail 
over the express proof made by the defendant. 

The court will not, in the face of the demonstration made by de- 
fendant, that the parties could not under the law have sustained the 
relation of parent and child, award to the simple recognition of the 
parties the legal consequences of paternity and legitimacy , unless 
required to do: so by some paramount law. 

The plaintiffs counsel contend that such a rule is found in the 
provision of the constitution of 1869, art. XII, sec. 27. 

We insist, however, that if the section could otherwise apply, it 
has not, nor was it intended to have, any extra-territorial operation, 
so as to include a party who has never resided within the state. 

The section in question imposes obligations as well as confers rights ; 
and since the plaintiff has never subjected himself, by residence or 
even by temporary sojourn in Texas, to the operation of the law in 
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question, he cannot claim its benefits, which are the compensative 
and correlative of the obligations imposed by it. 

A state may regulate the condition, capacity and state of all per- 
sons within it; and the capacity or incapacity imposed by the law 
of domicile follows him elsewhere; but if this plaintiff, owing no obli- 
gation to the law of Texas, might have contracted another marriage 
if his slave wife was still living, or otherwise have disregarded our 
law with impunity, he ought not to be entitled to the benefit of a 
provision of law conferring a personal stafvs and personal rights 
upon those subject to all its conditions. Story’s Conflict, $$ 18, 
50 et 8Eq., 65. 

II. The court rightly charged the jury that the plaintiff was not 
entitled, on the proof, to any actual damages; but, with singular 
inconsistency, proceeded to charge that, if gross negligence were 
shown, the plaintiff might recover exemplary damages. 

The effect of the charge is, that, an act of gross negligence on 
the part of the defendant being shown, one may, without being 
pecuniarily injured thereby, recover exemplary damages for the act. 

The case made was not, in any event, a proper one for exemplary 
damages against the defendant — no fraud, malice or other improper 
motive beifig imputed to it. At most, a party injured by the negli- 
gence of its subordinate servants would be entitled to actual com- 
pensation. 

But counsel and the court below rested the recovery of ex- 
emplary damages on the supposed authority of the constitutional 
provision (art. XII, sec. 30, Const. 1869), which reads as follows: 

“Every person, corporation or company that may commit a homi- 
cide through willful act or omission, shall be responsible in ex- 
emplary damages to the surviving husband, widow, heirs of his or 
her body, or such of them as there may be, separately and consecu- 
tively, without regard to any criminal proceeding that may or may 
not be had in relation to the homicide.” 

It ought to have been a sufficient reply to this position to say that 
parents are not among those to whom such damages may be given. 

sut further, the liability under this section is only for willful 
acts. The charge of the court was, however, that if the allegation 
of gross negligence had been sustained by the proof, the plaintiff 
might recover exemplary damages. The substance of this charge 
is, that, as matter of law, gross negligence is equivalent to a willful 
act. 


Shepard & Garrett, for afpelle.— . . . Plaintiff and his de- 
ceased son were slaves from birth until the date of general emanci- 
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pation. We contend that this issue is not properly raised in the 
record; the objection should have been taken by plea in abatement. 

Assuming, however, that the question is before the court, we do 
not deny the general proposition that our former slaves could not 
contract valid marriages and had no rights of inheritance. But 
after emancipation, the consent of slaves, we think, could relate back 
and give legal effect to the moral relations formerly existing. Girod 
v. Lewis, 6 Mart. (La.), 559. 

Is not the continual recognition by these persons, since emancipa- 
tion, of the relation of parent and child sufficient to endow each 
with the right to inherit from the other? And in considering the 
decisions relating to the legal relations of slaves, after emancipation, 
which were formerly made in our Southern States, we must not 
overlook the fact that the emancipated slave then was not a freed- 
man in the sense of the word as applied to him now, since the 
amendments to the constitution of the United States. There peo- 
ple are now invested with all the inalienable rights of the free born 
white; shall the inhuman doctrine made necessary by the laws of 
slavery be adhered to when its reason utterly fails? 

The right of this plaintiff to inherit the cause of action is made 
indisputable, however, by constitutional provision enacfed prior to 
the decease of Lee Baker. Const. 1869, art. XII, sec. 27. By this 
section the children of “all persons, who at any time heretofore 
lived together as husband and wife to the time of the decease of one 
of them,” are made legitimate. 

Plaintiff and the mother of Lee Baker lived together as husband 
and wife in the state of Georgia until the decease of the mother. 
They are included in the words those who “heretofore lived to- 
gether,” etc. In the absence of proof the court was obliged to pre- 
sume that the same rule prevailed in Georgia. Crosby v. Huston, 1 
Tex., 231; Green v. Rugely, 23 Tex., 544. If this presumption did 
not lie, then it would be that the common law had always prevailed 
there. At common law, slavery could not be presumed to exist at 
all, because of the abhorrence in which it was held, and of the utter 
impossibility of its existence in the land where the common law had 
its origin. 


Warts, J. Com. App.— In the absence of evidence to the contrary, 
the presumption will be indulged that the laws of Georgia are 
the same as the laws of this state. At the time of the accrual 
of the supposed cause of action asserted in this case, the constitu- 
tion of 1869 was in force. By section ®7 of the general provisions 
of that instrument, it is provided that “all persons who, at any 
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time heretofore, lived together as husband and wife, and both of 
whom, by the law of bondage, were precluded from the rites of 
matrimony, and continued to live together until the death of one of 
the parties, shall be considered as having been legally married, and 
the issue of such cohabitation shall be deemed legitimate.” 

It appears from the record that the appellee, Spencer Baker, and 
the mother of Lee Baker were both slaves; that they lived together 
as husband and wife, and were so recognized, from 1847 until the 
death of the wife in 1854; during that time Lee was born, and 
had always been recognized by appellee as his son, and he had al- 
ways recognized appellee as his father. 

Without indulging in a discussion upon the law of slavery, or the 
relative rights of parties growing out of the permitted cohabita- 
tion of slaves, it is sufficient, for the purposes of this case, that by 
the above-quoted provision of our constitution the relation of father 
and son between appellee and Lee Baker was legalized; and appel- 
lee could maintain such suit, with respect to the death of that son, 
as was authorized to be maintained by any father in regard to that 
particular matter. 

The court instructed the jury that the evidence furnished no basis 
for the recovery of actual damages, but that if they believed from 
the evidence that the death of Lee Baker was caused by the gross 
negligence of appellant, that then they might find such sum as ex- 
emplary damages as they thought proper, not toexceed the amount 
claimed in the. petition. Under the charge the jury returned a 
verdict against appellant for the sum of $3,000 exemplary damages. 

At common law the surviving relatives had no right of action for 
damages in cases like this. By statute a right of action was in such 
cases given for actual damages, and the persons authorized to sue 
are thus designated in the statute: “Surviving husband, wife, child 
or children, and parents of the person whose death shall have been 
so caused.” Pasch. Dig., arts. 15 and 16. 

Section 30 of the general provisions of the constitution of 1869 
provides that “ Every person, corporation or company that may 
commit a homicide through willful act or omission, shall be respon- 
sible in exemplary damages to the surviving husband, widow, heirs 
of his or her body, or such of them as there may be, separately and 
consecutively,” ete. 

As was said by Justice Bonner in Railroad Co. v. Le Gierse, 51 
Tex., 203, “The constitutional provision giving exemplary damages 
in such cases did not repeal the previous act of the legislature, but 
was simply cumulative. The act was intended, according to the 
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well-settled construction of similar statutes, to give compensatory 
damages only: but the constitution went a step beyond, and gave 
also exemplary damages.” 

In treating of these two kinds of damages in such cases, the one 
given by statute and the other by constitutional provision, in the 
case of Campbell v H. & T.C. R. RR. Co., Texas Law commen, Feb- 
ruary 1, 1882, p. 312, Presiding abi Walker said: * Neither the 
one kind nor the other being given by the common law, the plaintiff 
acquires his right of action for the dam: ges he claim to the terms of 
that law w hich sanctions its recovery. In order to recover in actions 
of this character, the plaintiff must frame his petition for exemplary 
damages with reference to the distinguishing elements which char- 
acterize it; he must set up facts w hich, if true, entitle him to such 
damages.” 

To entitle a party to a recovery for either the actual damages 
awarded by the statute, or exempl: wy damages given by the consti- 
tution, he must not only allege such facts as entitle him to the dam- 
ages sought, but he must sustain such allegations by competent 
evidence. 

In this case there is no evidence to sustain the verdict for exemplary 
damages; the burden was upon the appellee to show that the death 
of Lee Baker occurred through the willful act or willful omission 
of the appellant. It might be conceded that the evidence suffi- 
ciently shows that the death was caused by the negligence or care- 
lessness of the employees and agents of the appellant; this, however, 
would only entitle the appellee to a recovery for actual damages, if 
any were sustained. And though it amounted to gross neglect, that 
would not change the result under the constitution then in force, for 
it was only when the homicide was committed through willful act 
or willful omission that a right to exemplary damages accrued. 
That, however, is different under the present constitution; now, if 
the homicide be committed through willful act or willful omission 
or gross neglect, a right of action accrues for exemplary damages. 
Const. 1876, General Provisions, sec. 26. In this particular we con- 
clude that the court erred in overruling appellant’s motion for a new 
trial. 

There is another fatal objection to the judgment awarding exem- 
plary damages, which is fundamental. By the terms of the consti- 
tution, only the surviving husband, widow or heirs of the body of 
the person whose death oceurred by such willful act or omission are 
entitled to maintain actions for and recover exemplary damages for 
such homicide. It will not, we apprehend, be seriously claimed that 
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the appellee, Spencer Baker, is heir of the body of his son, Lee 
Baker. That term has a well-defined meaning at common law, and 
includes only the children begotten by the person. That, too, is the 
generally, and we might add univers ally, accepted signification of 
the term, when used in common pariance. It is only those persons 
to whom the right is given that can maintain the suit under the 
constitution for exemplary damages. 

Under the statute then in force, the father could maintain an ac- 
tion for actual damages for the death of his son, provided such act- 
ual damage is shown to have resulted to him by reason of such 
death ; for there the right of action is given to the “sur viving hus- 
band, wife, child or children, and parents of the person whose death 
shall have been so caused.” 

The other errors presented, in view of recent decisions of the 
supreme court, need not be considered; some of them, at least, will 
not likely occur upon another trial. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED 


(Transferred to Tyler, and opinion delivered November 13, 1882. 





J. M. Kerrn v. Wu. Hynpman. 
(Case No. 4654.) 


1. HomestEap — BLENDING OF RURAL AND URBAN — BURDEN OF PROOF.— Or- 
dinarily there can be no blending of homestead rights so that the exemption can 
be partly in town and partly in the country; and the burden of establishing facts 
making a case an exception to this rule devolved on him whose residence and 
place of business were in town, and who claimed, as part of his homestead, a 
separate ten-acre tract, one thousand yards distant from his residence, and lying 
partly outside of the corporate limits. 

2. SamME— EvIDENCE INSUFFICIENT.— Where proof was not made showing, prima 
facie, that any part of the ten-acre tract within the corporate limits was used for 
homestead purposes, or that it was acquired and improved previous to the incor- 
poration of the town and designation of its boundaries, in view, too, of the dis- 
tance of the ten acres from the residence, the evidence was insufficient to establish 
its exemption. 


Aprrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

This suit was brought by J. M. Keith against Wm. Hyndman to 
recover a tract of land containing ten acres, described as a part of 
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the Rachel Leach tract survey, lying three-fourths of a mile north- 
east of the town of Corsicana. T he plaintiff's title was derived 
through a sheriff’s sale and deed to the plaintiff as purchaser; sale 
made to satisfy a judgment in favor of the plaintiff against the de- 
fendant; deed dated 3d day of May, 1881. The land in controversy 
was acquired by the defendant and his wife by a deed of convey- 
ance from Laura West to Ladusca B. Hyndman, the wife of de- 
fendant, which conveyance embraced also a lot in the town of 
Corsicana. The deed describes the ten-acre tract as being a part of 
the Rachel Leach survey, “one mile N. of Corsicana in Navarro 
county.” 

The defendant answered by a general denial, the general issue of 
“not guilty,” and special plea setting up the defense of homestead 
exemption, the defendant being the head of a family. 

A jury was waived, cause submitted to the court upon the facts 
as well as the law, and judgment for the defendant. 

The defendant’s residence was in the town of Corsicana, situate 
upon the lot which was conveyed together with the ten acres of 
land in controversy in the same deed. The ten-acre tract is one 
thousand yards from the residence; the defendant’s blacksmith 
shop, which he worked at the time of the levy and sale, was situated 
on a lot different from that of his residence. A portion of the ten- 

acre tract or lot was not within the corporation limits; the evidence 
did not show with certainty where the line ran; the city marshal 
testified that there had been two or three surveys made of the lines 
of the corporation, which differed with each other. There was upon 
the tract in question a tenement house, garden and stable, which 
said witness thought were upon that part of the land which is out- 
side of the corporate limits of the town, and that the line passes 
through that portion in which the fruit trees are planted. The wit- 
ness said further that he is informed by a certain surveyor that a 
small part of the lot on the north side, some two or three acres, is 
not in the corporation limits. The defendant also testified that he 
had recently learned that a small portion of the upper edge of the 
tract was beyond the corporate limits. 

The defendant testified that soon after purchasing the ten-acre 
tract he fenced it in, planted it partly in grape vines; afterwards, the 
grapes failing, he planted an orchard, and had a garden on the prem- 
ises. That the property has been used for five years past for a gar- 
den, orchard, and, for the past year or two, as.a place for taking 
care of defendant’s horses; that his poultry were kept and raised on 
that lot for the use of his family. The defendant and his wife both 
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testified to various circumstances and facts tending to show the ex- 
clusive use of the lot in controversy to have been made for the con- 
venience and benefit of the family in connection with the house or 
place of residence in town, and not as a source of profit otherwise; 
as for instance, by renting the premises for money, or to sell the 
produce raised upon them. 

Mrs. Hyndman testified that, before any levy or sale of the prop- 
erty, she engaged Mrs. Magee to attend to her poultry on the lot; 
that her husband has had men to look after the garden, orchard 
and stock on the lot from year to year since its purchase. That 
they have always used the lot for the purposes of orchard, garden 
and poultry yard, for supplying their table, and that they had never 
charged rent to any person they had had on the lot. | 

Mrs. Magee’s testimony corroborated the statement which Mrs. 
I1yndman made concerning her occupancy, and stated that she had 
never been charged any rent for the occupancy of the place. 

Thomas Dallashide testified that he had cultivated the orchard 
and garden on the lot during the year 1881. He had raised about 
a bale of cotton on it, and was not charged any rent. That he 
furnished Mr. Hyndman’s family with vegetables, after supplying 
his own family. 


Tee & Damon and R. S. Neblett, for appellant, 

I. In order to render property exempt as homestead, it must be 
used for the purposes of a home, or as a place to exercise the business 
of the head of the family. The defendant never has resided on the lot 
in controversy. At the time of the levy of the execution, defendant 
was residing on a lot in the city of Corsicana, one thousand yards 
distant from this property, where he had a good two-story dwelling- 
house, nice shrubbery, walks and gardens, horse-lots, cribs and barns 
and a family garden, wells and cisterns, and all the conveniences 
and comforts of a home; a short distance from his residence, and on 
another and different lot, is his blacksmith shop, a neat, comfortable 
brick, where he pursued his calling as a blacksmith. The lot in con- 
troversy was occupied by a man in defendant’s employ, who culti- 
vated the place mostly in cotton. On this place near the tenant 
house was a small family garden, planted and cultivated by defend- 
ant’s tenant in vegetables. From this garden the tenant sometimes 
carried vegetables to the defendant’s family; the garden was the 
tenant’s garden. The cotton raised on the premises was divided 
equally between the defendant and his tenant. Const. 1579, art. 
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XVI, sec. 51; Iken & Co. v. Olenick, 42 Tex., 198; Philleo v. Smalley, 
23 Tex., 498; H. & G. N. R. R. Co. v. Winter, 44 Tex., 598; More- 
land v. Barnhart, 44 Tex., 275; Franklin v. Coffee, 18 Tex., 413. 

II. The term lot or lots used in the constitution must be taken 
and construed in the popular sense of those terms, and when so used 
never would be considered as embracing land in the jurisdictional 
limits of the corporation, not connected with the limits of the city. 
The land in controversy is described as ten acres, a part of the 
Rachel Leach survey, about one mile north of Corsicana. It is de- 
scribed by field notes, calling for courses and distances, and giving 
those distances in varas, It is all enclosed together as a farm, has 
but one house on it, is cultivated in cotton, and to all intents and 
purposes is a farm. It is not laid off into streets and squares. A 
large creek separates it from the city; a portion of it is within the 
jurisdictional limits of the city, and a portion, including the house 
and garden, is outside those limits. Taylor v. Boulware, 17 Tex., 
79; Bassett v. Messner, 30 Tex., 604; Iken v. Olenick, 42 Tex., 195; 
Rogers v. Ragland, 42 Tex., 442. See the able brief of Phillips, 
Lackey & Stayton in the case last cited, 42 Tex., 428. 

III. The defendant is entitled to only one homestead, which must 
be wholly rural or wholly urban. 

IV. To exempt property as a homestead it must be used either as 
a home or place of business, or both, and the use must be of the 
property itself and not of the fruits and revenues derived from the 
property. Iken & Co. v. Olenick, 44 Tex., 195; Thompson on Home- 
steads, §§ 130, 131, 132, 133; Evans ». Womack, 48 Tex., 23 
Peregoy v. Kottwitz, 54 Tex., 497; Andrews v. Hagadon, id., 575. 

V. The land in controversy, consisting of ten acres, most of which 
is in the city, and the appellee not residing thereon, only so much 
of the land in the corporation as is actually used for the purposes 
of the home will be exempt. Franklin v. Coffee, 18 Tex., 413; Pere- 
goy v. Kottwitz, 54 Tex.,501; Andrews v. Hagadon, id., 571; Thomp- 
son on Homesteads, §§ 131, 132, 133; Clark v. Nolan, 38 Tex., 422. 

VI. Where a party resides in a city proper, and uses two or three 
acres outside of the corporate limits which is not connected with 
nor adjacent to the residence lot, the land being out of the jurisdic- 
tional limits of the city, will not be exempt as a part of the home- 
stead. Iken & Co. v. Olenick, 42 Tex., 195; Rogers v. Ragland, id., 
442. 


[No briefs for appellee have reached the Reporter. ] 
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Watker, P. J. Com. Apr.— The constitutional provision (section 
51 of article XVI, Const. of 1876) defines both of the respective 
kinds of homesteads, rural and urban, as follows: 

“The homestead, not in a town or city, shall consist of not more 
than two hundred acres of land, which may be in one or more 
parcels, with the improvements thereon; the homestead in a city, 
town or village shall consist of lot or lots, not to exceed in value 
$5,000 at the time of their designation as the homestead, without 
reference to the value of any improvements thereon; provided, that 
the same shall be used for the purposes of a home, or as a place to 
exercise the calling or business of the head of a family; provided, 
also, that any temporary renting of the homestead shall not change 
the character of the same, when no other homestead has _ been 
acquired.” 

The defendant’s homestead is urban, and therefore to determine 
its extent, and to fix its boundaries, it is essential to ascertain what 
portion of the lots or land owned by him within the limits of the 
town of Corsicana was used for the purposes of a home. The eall- 
ing which the head of the family pursued, so far as we may infer 
from the evidence, was that of a blacksmith; and his place of busi- 
ness was the blacksmith shop described by a witness. The lot or 
tract of land certainly was not his place of business, and it is not 
claimed to be exempt under any such pretension as that it was so. 

Evidently the urban homestead exemption which the law con- 
templates is confined to a lot or lots which are within, and not 
outside, the limits of the town or city; and it is restricted to such 
part only of a lot or lots as shall be used for the purposes of a 
home. The evidence shows, beyond controversy, that a portion 
of the ten-acre lot of ground in question was not within the limits 
of the town or city of Corsicana; and the only testimony which 
attempts to designate the locality of the dwelling-house on the lot 
in question, and the garden and stable, is that of Barrett, the city 
marshal, who gives it “as his information” on the subject, that 
those buildings and the garden are situated on that part of the land 
which is outside the corporate limits of the town, and that the line 
passes through that portion in which the fruit trees are planted. 

The burden is upon the defendant to establish by evidence the 
facts necessary to protect his claim of homestead (see Iken ». Ole- 
nick, 42 Tex., 196), and the evidence fails to establish a prima facie 
case even, that that particular part of the contested lot which was 
used adjunctively to supply his family with vegetables, poultry, and 
to keep a horse upon, was at all within the limits of the corpora- 
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tion. Such being the case, the correlative fact in this connection is 
that the residue of the lot, and which is situated within the corpo- 
ration, was not used for the purposes of a home; consequently nei- 
ther portion of the lot of land forms auy part of the defendant's 
town or city homestead. 

Assuming that the tract of land or lot in question was partly 
without the limits of the incorporated town of Corsicana, in which 
town the defendant resided, the rule applies, as it is declared in Iken 
v. Olenick, 42 Tex., 195, in the opinion of Justice Moore, to the 
effect that ordinarily there can be no blending of homestead rights 
so that the exemption can be-partly in town and partly in the 
country (unless, as he added, under some very extraordinary cir- 
cumstances, citing Taylor v. Boulware, 17 Tex., 77). There appears 
to be nothing in the evidence to remove this case from the applica- 
tion of the ordinary rule so as to bring it within any supposed 
exception or qualification, there being nothing in the facts of the 
case which suggest to the mind a doubt as to the fact that the de- 
fendant acquired and improved both his home residence as well as 
the lot in dispute, subsequently to the incorporation of, and prescrib- 
ing the boundary line of the town, which seems to have run trans- 
versely through the lot in controversy. Consequently the evidence 
does not support the conclusion that any part of the lot within the 
boundaries of the city of Corsicana was used for the purposes of a 
home by the defendant; at all events, the defendant certainly failed 
to show that any portion of the lot which was used for his home 
purposes was situated within the city limits. The best that can be 
said for the defendant’s case on that point is that it was doubtful 
whether such portion thus used was within the limits, and the 
preponderance of testimony was against the defendant. The evi- 
dence did not indicate any specific portion of the tract as being 
exempt; therefore there was not afforded a basis for a judgment in 
his favor, either for the whole or any part of the lot. 

The evidence does not show that the whole of the lot was used in 
a manner which could be properly designated as the “ purposes of 
a home,” in the sense which is meant in the constitutional provision 
heretofore quoted. “ Whether such lot or lots are part of the home- 
stead is a question of fact for the jury, to be determined by the 
evidence; and there are two requisites that must concur to make 
them a part of the homestead: 1st. The owner must intend the 
property asa part of his homestead. 2d. He must in some way 
use it as such.” Andrews v. Hagadon, 54 Tex., 571. This test 
finds proper place for its application in this case. It is a question 
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of fact to determine whether the defendant did in fact intend or 
dedicate the property in question, or any part of it, as a part of his 
homestead, and if he did do so, whether he did use the whole or a 
part of the tract, parcel or lot of land as a part of his homestead, 
or “for the purposes of his home.” 

Facts and questions relating to urban homesteads were discussed 
and determined by the supreme court, analogous to those which are 
here presented, in the cases of Rogers v. Ragland, 42 Tex., 422, and 
Evans v. Womack, 48 Tex., 232, but they arose upon the construc- 
tion and meaning of constitutional homestead provisions which were 
contained in previous constitutions to that of 1876, under which 
this case now before us has arisen. Chief Justice Roberts, in de- 
livering the opinion in Evans v. Womack, notes the fact that the 
decision of that case is made in reference to the constitution and 
laws of 1860. In previous constitutions there did not exist a clause 
of qualification or proviso, as contained in our present constitution, 
as follows: * provided, that the same shall be used for the purposes 
of a home, or as a place to exercise the calling or business of the 
head of a family.” 

We do not perceive any meaning contained in the clause which 
has been just quoted to render inapplicable the cases cited to the 
facts of this case. We believe, therefore, that the defendant cannot 
claim as exempt from forced sale any greater portion of the tract 
in question than such part of it, if.any, as was used for a garden 
for the use of his family; and of a poultry house or yard, if any 
there was, actually dedicated to such use,—for use of his home; 
and such other like portions exempted for similar reasons as these. 
It is not intended by our present constitution, any more than was it 
by those which preceded it, that the use which might be made of 
lots, though conducing to the advantage of the family and its sup- 
port —as for farm, fruit, or vegetable products — constitute such 
lots a part of the homestead; but, in order to constitute them a part 
of the homestead, the cultivation and use made of the lots which 
furnish such products as are above suggested, must be in such mode 
and manner as is consistent with the premises in question being 
appurtenant to,—a part of the home establishment, even though dis- 
connected therefrom by streets, squares and blocks. 

To avoid misconception as to what otherwise might be construed 
to be the scope of this opinion in regard to the conclusiveness of the 
corporation boundary line leaving a part of the premises in dispute 
beyond the town limits, we add that we do not determine in this 
case that such boundary line establishes, under all circumstances, a 
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conclusive and unvarying standard whereby the extent of a town 
or city homestead is to be determined. We have already in the 
course of this opinion indicated that we recognize the rule with its 
exception as stated by Justice Moore in [ken v. Olenick, supra. We 
mean in this case to decide, so far as that question is involved, that 
in view of the distance of the three acres which were outside of the 
city limits from the defendant’s domicile, and of the mode of its use, 
that it cannot be regarded as a lot or lots exempted as a part of the 
city homestead, it not being in the meaning of the constitution a 
lot within a town or city; that the facts of the case require that it 
shall be treated as rural in character, and subject to the ordinary 
rule which we have quoted as having been stated in [ken v. Olenick. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Transferred to Tyler, and opinion delivered October 24, 1882.] 





Ema Atroecr, Execurrrx, v. Damien Brisrer. 
(Case No. 4610.) 


1. CHarnGe or court.— A charge which makes the controlling issue in the case one 
to which no evidence had been adduced, is erroneous. 

2. SAME ON WEIGHT OF EVIDENCE.— So also is a charge which is so framed that 
the jury might have inferred from it the opinion of the court on a material issue 
of fact, as to which there was conflicting evidence. 

3. SUIT AGAINST AN EXECUTRIX — EvIDENCE — STATUTE CONSTRUED — TRANSAC- 
TION WITH DECEASED.— A party suing an executrix should not be permitted to 
testify that he entrusted money to the deceased to be loaned, for this would be 
evidence as to a transaction with deceased, within the meaning of the statute. 


Arrrat from Bexar. Tried below before the Hon. George IL. 
Noonan. 

On June 6, 1879, Brister instituted this suit against appellant as 
executrix of the last will and testament of Ernest Altgelt, deceased, 
to recover the sum of $1,200 and interest, the amount claimed to 
be an over-charge by Altgelt against Brister, on a certain house and 
lots on North street, in the city of San Antonio, purchased for him 
by Altgelt from D. Y. Portis; and that the over-charge was con- 
cealed from him by Altgelt, ete. 

Appellant answered, denying the allegations of the petition; also 
that Grister had ratified and approved the purchase; that Brister 
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had placed with Portis a large sum of money to be loaned at inter- 
est and on security, and that Portis had used for his own purposes 
$2,800 of the same, and was insolvent; that Altgelt and Portis 
were partners in the practice of, the law; that after they had dis- 
solved, Altgelt procured Portis to convey the land to Grothaus, 
and Grothaus to Brister, in payment of the $2,800; that this prop- 
erty was the only property Portis owned at the time, and that 
it was his homestead; that all of this was done with the knowledge 
and consent of Brister; that Altgelt was not liable for the money 
used by Portis, but that if he was, then Portis was a necessary 
party to the suit, ete. Also, that the matter had been fully settled 
between Altgelt and the agents of Brister. He also pleaded two 
years’ limitation. 

March 19, 1881, the cause was tried and resulted in a verdict and 
judgment for Brister for $400, with legal interest from the Ist day 
of May, 1876. From this judgment Mrs. Altgelt appealed. 

So much of the evidence, not stated in the opinion, as is material 
to a proper understanding of the questions passed on, will be found 
correctly given in the brief of appellant, as reported. 


Waelder & Upson, for appellant. 

I. The court erred in permitting the plaintiff to testify in his own 
behalf, over the objections of the defendant, as to transactions had 
with her testator. The plaintiff was permitted to read from his 
own deposition that he never heard anything about the matter after 
his first visit for a long time; that he did not know that the house 
was his until January, 1878; that he knew nothing about the deeds 
in June, 1876; that the firm of Altgelt & Portis had his business; 
that he placed his money with them to be loaned on _ security. 
R. &., art. 2248. 

II. The court erred in giving the first section of the special charge 
asked by plaintiff, because the said charge is not applicable to the 
issue made by the pleadings of the parties, not applicable to the evi- 
dence adduced, and because said charge is upon the weight of 
evidence. 

Ill. The charge complained of in this assignment is improper as 
being upon the weight of evidence, in assuming that the house and 
lots were worth $ £2,000, while $2,800 was charged to plaintiff; the 
evidence as to value being conflicting. 

The witness D. Y. Portis says: “The property was then my 
homestead, and was worth $3,500; it- had cost me $3,750 a few 
years before; since that property had generally depreciated some. 
Vou. LVII— 28 
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I preferred to give up the property even for $2,800 to owing Brister 
money.” 

F. E. Grothaus: “TI offered Altgelt $2,700 for the North street 
property a short time before the deeds were made, and would have 
taken it at that figure. Portis held it at $3,000." . . . “I 
wished to buy as cheap as possible, and considered that the property 
was well worth $2,700 at that time.” 

W. H. Young: “The property was worth in June, 1876, 
$3,000." . . . “T loaned Brister $1,500 on the property in Jan- 
uary, 1878, and considered the property well worth $3,000.” 

L. C. Grothaus: “ My brother and myself, just previous to the 
conveyance, offered Portis $2,700, which Portis refused. I consid- 
ered the property worth that or more, though I would not give 
more for it.” 

For the years 1877 and 1875 the property was assessed for taxes 
to Brister at $2,500. 

James L. Trueheart, F. L. Paschal and Edward Miles examined 
the property during the trial, and then considered it worth $1,800 
to $2,000 in June, 1876. 

IV. The charge complained of was further objectionable as it in- 
dicated to the jury the opinion of the court on that branch of the 
case. Andrews v. Marshall, 26 Tex., 215. 


Tarleton & Boone, for appellee.— Article 2248 of the Revised 
Statutes only prohibits testimony as to transactions with and state- 
ments by the testator, intestate or ward, etc., and cannot be so 
extended by implication or otherwise as to prevent a party to a suit 
from testifving in his own behalf as tod other matters than those 
inhibited by the statute. 

The court below ruled out all the testimony of Daniel Brister, 
which in any manner could have been properly excluded under the 
terms of the statute. 

As to the balance of matters and points raised and referred to by 
appellant in the case, we submit that the record will show that the 
testimony in the case was conflicting, and the jury having passed 
upon that, we apprehend that this court will not disturb their find- 
ing; and we therefore respectfully submit that the judgment of the 
court below ought to be affirmed. 


Warts,.J. Com. App.— Appellee’s case, as made by the petition, is 
that Altgelt was his agent and attorney, and in that capacity con- 
trolled large sums of money belonging to appellee. That on the 
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16th day of June, 1876, Altgelt, after having been duly informed 
by appellee that he would pay $1,600, and no more, for a certain 
house and lots situated on North street, in the city of San Antonio, 
then belonging to D. Y. Portis,— Altgelt, w ithout the knowledge or 
consent of appellee, and for the purpose of defrauding him, pur- 
chased from Portis the house and lots, and procured the same to be 
conveyed to appellee through F. E. Grothaus, and charged appellee 
with the sum of $2,890 therefor; charging that the fraud was con- 
cealed from him, and that the property was only worth $1,600 at 
that time. 

The evidence showed that Portis & Altgelt were partners in the 
practice-of the law and had been for several years; that appellee 
and Portis were old friends, and had known each other for a long 
time, and that appellee was then unacquainted with Altgelt; that 
he entrusted large sums of money to Portis to be loaned at interest, 
and that Portis had used $2,800 of this money: that all the prop- 
erty Portis then owned was the house and two lots on North street; 
that Altgelt had in connection with Portis taken charge and man- 
agement of the business of appellee, that is, to the extent of loaning 
appellee’s money. Just prior to June 16, 1576, Portis & Altgelt 
dissolved their copartnership, but still continued to manage appellee’s 
business in conjunction. 

Altgelt procured the conveyance to the North street property to 
be mi de from Portis to Grothaus, and from Grothaus to appellee, 
in payment of the $2,800, the amount of appellee’s money that had 
been used by Pertis. The record is silent as to whether Altgelt, in 
any way, had any connection with the appellee’s money prior to 
the time Portis had used for his own purposes the $2,800. Upon 
this state of case the court charged the jury as follows: 

“You are instructed that if you believe, from the evidence, that 
Ernest Altgelt was the attorney and agent of plaintiff in June, 
1876, and as such purchased for Daniel Brister, or caused to be pur- 
chased, the house and lots on North street, without the knowledge 
or consent of said Brister, and paid therefor out of Brister’s money 
in his hands, then you are instructed that Brister could not be 
charged beyond a reasonable price therefor. And if you believe, 
from the evidence, that the property in question, upon the date of 
its transfer to Brister, was not reasonably worth more than $2,000, 
while it was charged to Brister at $2,800, then you are instructed 
that the plaintiff is entitled to recover the difference between the 
actual value of the property and the price paid for him.” 

That charge is objectionable, for that the evidence clearly and 
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unmistakably shows that Altgelt did not purchase the property and 
pay for it out of appellee’s money, which was in his hands as agent 
and attorney; but that he took it from Portis for appellee in pay- 
ment of the $2,800 which Portis had used of the money of appel- 
lee. In other words, the court by the charge submits to the jury 
an issue not made by the evidence —an issue to which there was no 
evidence adduced. 

The facts and circumstances might exist that would have rendered 
Altgelt jointly liable for the $2,800 used by Portis, and in that 
event, if he accepted the house and lots for appellee in payment of 
that sum, without the knowledge or consent of appellee, when in 
fact the actual value of the property was less than that amount, 
then Altgelt might be liable to appellee for the difference. But if 
Altgelt was not jointly liable with Portis for the amount of money 
used by the latter, and Portis was insolvent, and had no other 
means out of which to pay appellee except the lots and house on 
North street, which was then the homestead of Portis, we are un- 
able to perceive, in the light of the evidence disclosed by the rec- 
ord, how the appellee was injured by the action of Altgelt in this 
particular. If it had been made to appear that Portis had since 
that time accumulated effects out of which the debt could have 
been made, then, perhaps, Altgelt might have become liable, as he 
had accepted the conveyance of the property in satisfaction of the 
claim. 

However this might be, it is certain that Altgelt did not purchase 
this property and pay for it with the money of appellee then in his 
hands. And in submitting that issue the court went outside of the 
case as mace by the evidence, and made the controlling issue in the 
case one to which there had been no evidence adduced. 

This charge is also objectionable, in view of the evidence found 
in the record, in that the court thereby impliedly assumes that the 
true value of the property at the time of the conveyance was not 
more than $2,000. At least from the language in which the latter 
portion of this charge is couched, the jury might have assumed 
that the opinion of the court was that the real value of the prop- 
erty was $2,000. Andrews v. Marshall, 26 Tex., 215. 

Our statute provides that, “In actions by or against executors, 
administrators or guardians, in which judgment may be rendered 
for or against them as such, neither party shall be allowed to testify 
against the others as to any transaction with, or statement by, the 
testator, intestate or ward, unless called to testify thereto by the 
opposite party,” etc. R.S., art. 2248. 
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In this case appellee was by the court permitted to testify, over 
the objections of appellant, that Altgelt & Portis had charge of his 
business, and that he had entrusted to them his money to be loaned 
on security, ete. 

Certainly the entrusting money with the deceased to have it 
loaned by him on security, constituted a transaction with the de- 
ceased, within the meaning of the above-quoted article. The rule 
is axiomatic, that where there has been a full, final and complete set- 
tlement had between parties as to particular matters, that such set- 
tlement is conclusive unless it be shown that it resulted from fraud, 
inadvertence or mistake. And the rule is the same whether the set- 
tlement be made by the parties in person or through their lawfully 
authorized agents. If, as claimed, there was a final settlement of this 
matter had between Altgelt for himself, and Portis and Robinson as 
the agents of appellee, duly authorized to act for him in that matter, 
then such settlement would conclude appellee unless he should aver 
and prove to the satisfaction of the jury that it was the result of 
fraud, inadvertence or mistake; otherwise the settlement could not 
be reopened, and the matters therein determined again adjusted. 

We conclude that the court erred in the particulars indicated, and 
that the judgment ought to be reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Transferred to Tyler, and opinion rendered October 30, 1852.] 





Micnart Trerney v. Ben. Frazrmer anp Le Grerse & Co. 
(Case No. 3169.) 


1. Execution — Levy — SHERIFF, WHEN PROTECTED.—A sheriff is protected in 
levying an execution, although he may have been notified of outside facts render- 
ing it invalid. 

2. Same — Know.epGr — Norice.—The law will not charge the officer with knowi- 
edge of the invalidity of the writ by reason of his having been so notified. But 
quere, would the sheriff be protected where the facts rendering the execution void 
had occurred under his personal observation ? 

3. Same — Payment — Recerpr.— Where the defendant in execution produced to 
the sheriff receipts from the judgment creditor acknowledging full satisfaction of 
the judgment, but specifying the receipt of a sum several dollars less than tbe 
judgment, and specifying also that the party giving the receipt would pay all costs, 
the officer was justified in declining to pass upon the genuineness and validity of 
the receipts, and in proceeding to make a levy. 
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4. Same — MAatice In oFrricer.— The act of levying, being legal, would not be- 
come actionable though done with a bad intent, or maliciously and willfully. 

5. Practice IN SUPREME CoURT — DEMURRER TO EVIDENCE.— An appellant who 
joined in a demurrer to the evidence without objecting to it as not made at the 
right time, eannot make that objection available in the supreme court. 

6. DEMURRER TO EVIDENCE.— See this case for facts held sufficient to sustain a de- 
murrer to the evidence. 


Error from Caldwell. Tried below before the Hon. John P. 
White in 1875. 
The opinion states the case. 


Nive & Storey, for plaintiff in error. 


James H, Burts, for defendants in error. 

I. While the execution was regular upon its face, a receipt from 
the plaintiff in execution, in full payment of the judgment, de- 
stroyed the power or authority of the sheriff to proceed under it, 
and the sheriff who proceeds to levy under such an execution does 
so at his peril. The law will presume the sheriff to be a man of 
some brain, and of ordinary perceptive faculties, and will expect 
and require him to be satisfied with testimony that would satisfy 
any other reasonable mind. There is no excuse for any doubt on 
the part of Frazier of the genuineness of the receipt and certificate. 
They are written on the printed letter-head paper of Le Gierse & 
Co., dated at Galveston, October 28, 1874. Tierney declared to him 
that these papers were executed and delivered to him upon the pay- 
ment of this judgment, and that he owed plaintiff in execution 
nothing. 

II. It is not proper for the court to consider a demurrer to evi- 
dence, unless the demurrer is submitted before the party demurring 
introduces his evidence. In this case the demurrer was not sub- 
mitted by appellees, Le Gierse & Co., until after they had introduced 
all their testimony ; in fact, until after all the evidence was introduced 
on both sides. They thus get the moral weight of their own evi- 
dence to aid their demurrer to other evidence. It is said by this 
court in Harwood v. Blythe, that * A demurrer to the evidence is a 
demurrer to the competency of the evidence, and admits its suffi- 
ciency ; consequently all the judge can decide on a demurrer to the 
evidence is whether any competent evidence was given or not.” See 
32 Tex., 803, 804; also Bradbury wv. Reed, 23 Tex., 260. 


Goutp, Cuter Justice.— Le Gierse & Co., of Galveston, having 
recovered a judgment in a justice’s court of Dallas county against 
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M. Tierney for $95.55 and costs of suit, amounting to $17.50, caused 
execution thereon to be issued to Caldwell county, to which Tierney 
had removed. This execution came to the hands of the sheriff Oc- 
tober 26, 1874, and being by him placed in the hands of his deputy, 
Frazier, was by the latter, about November 3d, levied on four mules, 
the property of Tierney. This suit is brought by Tierney to re- 
cover damages for said levy, alleging that he had, on October 28th, 
paid off and satisfied said judgment to Le Gierse & Co., at Galves- 
ton, and charging that the seizure of his property thereafter by 
virtue of the execution was unauthorized and wrongful, and charg- 
ing further that the levy was made by the deputy sheriff, knowing 
the facts, maliciously, and for the purpose of extorting money, and 
was maliciously instigated by Le Gierse & Co. In support of his 
action he produced the following instruments: 


“Le Girrse & Co., Wholesale } No. Galveston, Texas, 





Grocers and Importers. 4 October 28, 1874. 
“Received of Mr. M. Tierney ninety-two *°; dollars ‘in full of 
account up to date. Le Gierse & Co. 
© $92.00. Per lk.” 
“1. LE GIERSE. M. LASKER. B. MARCUS. 


“Office of Le Gierse & Co., Wholesale Grocers and Importers, 
Corner Strand and 22d Streets. 
“Gatveston, Texas, Oct. 28, 1874. 

“This is to certify that the judgment which was rendered in our 
favor against M. Tier ney has been satisfied by him, and that we will 
pay all costs accrued in same. Le Gierse & Co.” 

One or both (the evidence is contradictory) of these instruments 
was exhibited to Frazier when he first demanded a levy, but ina 
day or two afterwards he proceeded to levy on the mules. On 
November 13th he was about to sell the mules, when a letter from 
Le Gierse & Co. to the sheriff, directing the return of the property 
levied on, was produced by Tierney, to whom it had been inclosed 
in reply to a letter by him, and by order of the sheriff, who was 
present, the property was released. There was a large amount of 
evidence adduced, but this statement is believed sufficient to present 
what we regard as the main legal question in the case. The jndge 
instructed the jury that the execution was regular and in due form; 
that having such process in his hands, the officer was under no obli- 
gation to inquire further, but, unless satisfactory evidence was pro- 
duced that the judgment was satisfied, was bound to proceed to 
demand a levy, and that to find him liable for the wrongful levy of 
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such an execution, the evidence must show that he acted “ mali- 
ciously, willfully and wrongfully.’ The position taken by appellant 
is that the payment of the judgment destroyed the authority of the 
sheriff to proceed under the execution, and that evidence of such 
payment which would satisfy a reasonable mind having been pro- 
duced to him, he became liable as a trespasser by thereafter 
proceeding to levy. The following extract from Freeman on 
Executions presents that side of the question: “It is clear that, if 
the writ gives notice of the matters rendering it void, the officer is 
responsible; for, while it is reasonable to protect officers against 
secret vices in the proceedings, it is unreasonable that they should 
be encouraged in the perpetration of a legal wrong of which they 
have been notified. But suppose that, though the writ is in due 
form, the officer has, outside of the writ, been informed of a state 
of facts which, if set forth in the writ, would make him answerable 
as a trespasser for its attempted execution; is it any greater hard- 
ship to require him to know the legal consequence of these facts, 
than it is to make a similar requirement when his knowledge had 
been obtained from an inspection of the writ? If he is competent 
to determine the question in the one case, he is equally so in the 
other; and we think that the majority of the reported cases will sus- 
tain the proposition, that an officer is not justified in attempting to 
execute a void writ when he has knowledge of the facts rendering 
it void, whether his knowledge be obtained from the writ or other- 
wise.” Freeman on Executions, sec. 103, citing Sprague v. Birchard, 
1 Wis., 457; McDonald v. Wilkie, 13 Ill, 22; Batchelder v. Currier, 
45 N. H., 460; Watson vw. Bodell, 14 Mees. © Welsb., 57; Grace +. 
Mitchell, 31 Wis., 533 (11 Am. Rep., 613). 

In McDonald v. Wilkie the officer was protected, and the remark 
that if he had “ notice of an excess or want of jurisdiction in the jus- 
tice to issue the process, he would doubtless render himself liable 
under it,” was a dictum. The same may be said of Sprague v. Bir- 
chard, as appears from the reference to it in Grace v. Mitchell, in 
which latter case the opinion of the court was made to turn 
on the right of an officer to demand indemnity before levying. 
Watson v. Bodell was a case in which the plaintiff was detained by 
virtue of a written order, which order was without jurisdiction, and 
void ; and as in other cases where the want of authority appears on the 
face of the writ, the officer was bound to know its invalidity. These 
are all the authorities cited except the case in 45 N. H., which is not 
accessible to us at this place. We think that they fall short of es- 
tablishing Mr. Freeman’s proposition, which is limited to cases where 
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the officer has knowledge of the facts rendering the writ void, and 
much more do they fall short of establishing that the officer is to be 
treated as a trespasser, if it turns out that the judgment, though un- 
satisfied when the execution issued and came to his hands, was sat- 
isfied at the time of the levy, because he was notified of the fact in 
some questionable or unsatisfactory manner, or in any way which 
might fail to produce a conviction equivalent to actual knowledge. 
Mr. Justice Cooley, in his book on Torts, takes a different view 
from Mr. Freeman of the question. ‘“ Whether, when an officer 
knows that back of process fair on its face are facts which render it 
void, he is nevertheless protected in serving it.” After admitting 
that this is a point on which the authorities are not agreed, and re- 
ferring to the authorities on each side, including a recent case in 
Illinois not cited by Mr. Freeman, and to which we have not access, 
he concludes thus: “ It seems to us, therefore, that the weight of au- 
thority and of reason is clearly in favor of the proposition, that the 
officer may safely obey all process fair on its face, and is not bound 
to judge of it by facts within his knowledge, which may be supposed 
to invalidate it.” He cites Weller v. Gay, 24 Wend., 485; People 
v. Warren, 5 Hill, 440; Wilmarth v. Burt, 7 Met., 257; Twitchell 
vy. Shaw, 10 Cush., 46; Watson v. Watson, 9 Conn., 140, 146 (citing 
Belk v. Broadbent, 3 T. R., 183-185; Gruman v. Raymond, 1 Conn., 
40; Miller v. Davis, Comyn, 590); Cunningham ». Mitchell, 67 
Pa. St., 78; Brainard v. Head, 15 La. Ann., 489; Wall v. Trumbull, 
16 Mich., 228; Bird v. Perkins, 33 Mich., 28; Richards v. Nye, 5 
Oreg., 382. : 
Our examination of a number of these authorities (we have not 
access to all of them) leads us to agree with Judge Cooley both as 
to the weight of authority and of reason. Chief Justice Shaw, in 
a case where the evidence exhibited to the officer was a discharge 
under the insolvent law of the state, states the reason for “ this 
valuable rule” to be, “that it would paralyze the action of an offi- 
cer, and often defeat the service of legal process, if he were bound 
to stop and try the genuineness and validity of a certificate of dis- 
charge under a bankrupt or insolvent law. The certificate may not 
be genuine or legally authenticated, and yet the officer can take no 
evidence, nor even put the debtor himself under oath to prove it.” 
Again he says: “Is the officer to try all the questions of law and 
fact involved in the question of the genuineness, the validity and 
the application of the discharge to this particular debt? To hold 
that an officer would be liable in trespass for executing the com- 
mand of his precept, would be to hold that an executive officer 
must try all these questions without power to summon a witness or 
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hear the parties, and to decide the case correctly, upon peril of 
being liable for damages for false imprisonment.” Wilmarth . 
Burt, 7 7 Met., 260, 261. 

The safe rule seems to us that which protects the executive offi- 
cer in obeying a legal writ in his hands, and does not charge him 
with know ledge of the invalidity of that writ by reason of any out- 
side facts of w vhich he may be notified. Whether the same protec- 
tion should be extended to the officer where the facts rendering the 
writ void became absolutely known to him by means of his own 
personal observation of their occurrence, it is not, in this case, im- 
portant to inquire. 

The case of Twitchell ». Shaw has many points in common with 
the one before us. Shaw, a constable with an execution in his hands 
against Twitchell, proceeded to make a levy, notwithstanding the 
latter produced to him a receipt from the judgment creditor ex- 
pressed to be in full satisfaction of the debt, and notwithstanding a 
disinterested person told him at the time that he was present at the 
settlement, and saw ‘the money paid and the receipt and discharge 
executed and delivered. It seems that the amount named in the 
receipt was less than the sum for which the judgment was ren- 
dered. The court say: “ We are strongly inclined to the opinion 
that, as between the parties, a receipt for a smaller sam cannot op- 
erate as the discharge of a larger, because it is without considera- 
tion for the excess, and is not an accord and satisfaction. Brooks 
vw. White, 2 Met., 283; Tuttle ». Tuttle, 12 Met., 554. " But another 
ground appears to us decisive. We do not understand that after 
the execution was delivered to the officer for service, the plaintiff, 
the execution creditor, gave him notice not to serve it. The debtor 
exhibited his receipt, and offered a witness to prove the settlement. 

sut the officer was not bound to investigate the genuineness or suf- 

ficiency of the receipt; he held an execution from a court of com- 
petent jurisdiction, and that was a legal justification to him for 
taking and selling the present plaintiff's property. No action, there- 
fore, either of trespass or case, ~ maintained against him by 
the present plaintiff.” 10 Cush., 

The judgment against “haa was several dollars in excess of the 
amount of the receipt which he held, and the question of its suffi- 
ciency to show a satisfaction in full of the judgment would reason- 
ably have suggested itself to the deputy sheriff. More than that, 
the costs, as appeared by the execution, amounted to $17.50, and the 
other instrument held and exhibited by Tierney showed that at the 
date of its execution those costs remained unpaid, Le Gierse & Co. 
promising to pay them. Under these circumstances, can it be said 
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that judgment was satisfied, or that the execution conferred no 
authority to levy and sell? This court has heretofore declined to go 
beyond the authorities in holding executions void by reason of mat- 
ters not appearing of record. Owen v. City of Navasota, 44 Tex., 
521- 

With the lights before us we are not prepared to say that the 
execution was invalidated by reason of the payment made and 
receipts given. But however this may be, we are satisfied that the 
deputy sheriff was legally justified in declining to pass upon the 
genuineness and validity of the receipts held by Tierney, and in 
proceeding to make a levy, and that by so doing he did not subject 
himself to any action by Tierney for damages. The act of levying 
being legal, it did not “amount to a legal injury, and could not be 
actionable because it was done witha bad intent.” Cooley on Torts, 
p. 688, and authorities cited. That part of the charge which allowed 
me jury to find against defendant Frazier if the levy was made 

‘maliciously, willfully and wrongfully,” was erroneous. It may be 
remarked that an examination of the evidence has led us to the con- 
clusion that no bad motive or wrongful intent on the part of Frazier 
was shown. But at all events, his act in levying was justified by 
the execution, and the action was not maintainable against him. 
That being the case, it is not material to inquire whether the charge 
on his branch of the case was in all respects correct or not. 

In regard to the other defendants, the case was taken from the 
jury by a demurrer to the evidence, and that demurrer was sustained 
by the court, and we think rightly sustained. They had given to 
Tier ney two instruments evidently designed to protect him from any 
execution on the judgment, and having done this, they might well 
rest in the belief that Tierney would use them as intended, and that 
they would effectively serve as their order countermanding the exe- 
cution. See Schiebel v. Fairbrim, 1 Bos. & Pull., 388, cited and 
stated in Brown v. Peter, 7 Wend., 308. When they learned that 
these had not proved effective, they followed them up by an order 
to the sheriff. The circumstances negative the charge that the levy 
was authorized or instigated by them, or that they were culpably 
negligent in the matter. 

The objection that the demurrer to the evidence was not made at 
the right time cannot avail the appellant, because he not only failed 
to make it at the time, but actually joined in the demurrer. 

Being of the opinion that the judgment below should be affirmed, 
it is so ordered. Avoca: 


Transferred to Tyler, and opinion delivered October 30, 1882. ] 
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M. C. Lee & Co. v. Stowe & WiutMeERDING. 
(Case No. 3222.) 


1. Deposrrions — ANSWERS TO INTERROGATORIES.— So much of the deposition of 
a witness as is not pertinent to the interrogatories propounded, should, when prop- 
erly objected to, be stricken out. 

2. SameE— PrRacrice.— Formerly such an objection might be made at the trial; but 
now, under the Revised Statutes, it seems that it goes to the form and manner of 
taking, and that notice thereof should be given in writing before the trial com- 
mences. 

3. LEADING INTERROGATORIES, HOW OBJECTED TO— Practrice.— It is question- 
able whether the objection to an interrogatory as leading, is not aiso one going to 
the form and manner of taking, and which should be made like other objections 
of that class. The bearing of Purnell v. Gandy, 46 Tex., 198, on this question, 
considered. (See opinion for the individual views of Associate Justice Stayton on 
this question.) 

4. INTERROGATORIES — EFFECT OF FAILURE OR REFUSAL TO ANSWER.—The re- 
fusal of a witness to answer relevant and proper interrogatories is good ground 
for excluding his deposition, if notice of the intention to move to exclude be given 
before the commencement of the trial, as required by the statute. 

. VERBAL GUARANTY — CONSIDERATION — PARTNERSHIP — DissOLUTION OF.— 
A verbal guaranty made at the request of a firm to certain of its creditors to pay 
certain subsisting demands against the partnership, followed by payment, though 
made after and with notice of the dissolution of the partnership, constitutes a 
good cause of action against the firm. 

6. SameE—SraTuTE OF FRAUDS— MORAL OBLIGATION.— Although the verbal 
guaranty was not legally binding by reason of the statute of frauds, it constituted 
an obligation morally binding, and supported as between plaintiffs and defend- 
ants by a valuable consideration, and the defendants had no right to ask the 
guarantors to violate the obligation by refraining from payment, or interposing the 
defense of the statute of frauds. 

7. PaRTNeRsHoip — PAYMENT AT REQUEST OF, AFTER DISSOLUTION.— If, during the 
existence of the partnership, there was a request to pay certain subsisting bills at 
maturity, and the plaintiffs so paid them after the dissolution and with notice 
thereof, the partnership would be liable unless there had been a revocation of the 
request. 

8, PARTNERSHIP — NOTICE OF DiIssoLUTION.— But if the only request was by one 
of the firm after dissolution, the other member of the firm would not be liable 
unless before the dissolution there had been a similar course of business between 
the firms, and the payments were made without notice of the dissolution. 


qr 


Apreat from Washington. Tried in 1875 before the Hon. [. B. 
McFarlane. 

The plaintiffs, Stowe & Wilmerding, were commission merchants 
in the city of Galveston. The defendants, M. C. Lee & A. J. Rob- 
erson, had carried on a mercantile business in Washington county 
under the firm name of M. C. Lee & Co., the capital being furnished 
by Roberson and the business managed by Lee. The plaintiffs 
claimed that during the winter of 1871-2, at the special instance 
and request of M. C. Lee & Co., they had guarantied the payment 
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of certain sums of money falling due by that firm to various houses 
in Galveston, and that they had afterwards paid said sums. They 
Sued to recover the amounts so paid, with interest and commissions 
for advancing. Lee made no defense. One of the answers filed by 
Roberson charged that whilst the partnership of M. C. Lee & Co. 
existed, Lee had remitted to plaintiffs large sums of money and 
shipped them large quantities of cotton and other articles which 
should have been placed to the credit of M. C. Lee & Co., but by the 
fraudulent contrivances of plaintiffs and Lee were placed to the 
individual credit of the latter. He claimed that all firm indebted- 
ness to plaintiffs had been paid. The plaintiffs had made an ex- 
hibit ofa letter written in the firm name by Lee, dated April 8, 1872. 
This letter contains a request that plaintiffs would pay the bills of 
M. C. Lee & Co., coming due in Galveston, making no reference to 
any preceding guaranty. An amended petition sought a recovery 
on the ground of payment at the request of defendants. Roberson 
denied under oath the authority of Lee to bind him by that letter. 
It was a contested question of fact on the trial whether the part- 
nership was dissolved in March, 1872, or on April 15th of that vear 
The plaintiffs propounded interrogatories to the plaintiff Stowe to 
prove the guaranty of the various sums of money set out in the 
petition and their payment as alleged. Defendant Roberson filed 
a number of cross-interrogatories to the witness concerning the con- 
temporaneous dealings of plaintiffs with M. C. Lee, and demanded 
an exhibit of the moneys paid to them by Lee, and the cotton, ete., 
shipped by him to them during the same period. Witness Stowe 
declined to answer these cross-interrogatories, stating that their deal- 
ings with Lee constituted a separate matter. Roberson moved the 
court to exclude the depositions for the failure and refusal of the 
witness toanswer. The motion was overruled and exception taken. 
So far as the evidence develops, the guaranties were made verbally, 
in December, 1871, and January, 1872, and the payments were made 
in the months of April, May and June, 1872. The additional facts nec- 
essary to understand the questions discussed are stated in the opinion. 
The trial resulted ina judgment in favor of ocr for the amount 
claimed. Roberson brought the case up by appeal 


Sayles & Bassett, for appellant. 

I. The court erred in overruling the objections of the defendant, 
Roberson, to the depositions of the plaintiff, Stowe, and permitting 
them to be read in evidence. 

Two depositions of W. N. Stowe, one of the plaintiffs, were read 
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in evidence, over the objection of defendant that the witness had 
failed to answer the cross-interrogatories. This witness testified to 
the payment of the several items in their account, and that it was 4 





made at the request of the defendants. On cross-examination he 
was asked the following questions, all of which he absolutely refused | 
to answer: 

2. Did not Lee ship you considerable amounts of cotton during 
the fall and winter of 1871 and 1872? 

3. Render a stat »ment of all the cotton shipped you by Lee dur- 
ing the above period, and state the net proceeds of the sales thereof, 
when sold, to whom, and whether for gold or currency 

4. Did not Lee send you considerable sums of money during the 

said period, and state the date of such remittances Ss, amounts and 
character of money? 
5. Did he not remit you, in draft of Bassett & Bassett, on Ball, 
Hutchings & Co., about the 15th of Januar vy, 1872, the sum of $180, 
in gold; and afterwards, about the 22d of January, 1872, in draft 
of same parties, the further sum of $272.35? 
.6. Did you not receive from him, during the season, other 
drafts for gold and currency? [ender a statement thereof under * 
oath. 

7. Did you not collect said drafts? 

Stowe’s evidence was retaken by plaintiffs; and after he had stated, 
in answer to cross-interrogatories, that his firm were engaged with 
Lee in buying cotton in 1871-72, and that he had shipped them cot- 
ton and cattle, he was asked to render an account of the cotton and 
other produce shipped by Lee, and to. render a statement of the 
money paid during the same period, which he declined to do, simply 
stating that such shipments and payments were not on account of 
M. C. Lee & Co. 

The plaintiff voluntarily placed himself upon the stand as a wit- 
ness, and testifies so far as he deems important in his own behalf, 
but flatly refuses to render an account of his transactions with par- 
ties concerned in the business of M. C. Lee & C o., and leaves the 
defendant Roberson, who had no personal knowledge of the busi- 
ness of the firm, utterly without redress. We say that under these 
_circumstances the plaintiffs were not entitled to the benefit before 

the jury of their ex parte evidence. In Smith »v. Griffith, 3 Hill, 
333, it was held that the whole deposition of a witness, who had 
refused to answer a material interrogatory put by the defendant, 
should be rejected, because the examination was imperfect, one- 
sided, and, in effect, ex parte; and this rule should apply with more 
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force, where the party himself is the witness and was bound upon 
a simple request to render the accounts asked for. 

II. The court erred in overruling the objection of the defendant 
Roberson to a portion of the answer of M. C. Lee to the first inter- 
rogatory. 

In relation to his co-defendant, Roberson, Lee stood as any other 
witness. Bassett v. Garthwaite, 22 Tex., 230. With the interroga- 
tory of plaintiffs as to the existence of the partnership in December 
and January, which was not denied, it was not necessary to inter- 
rogate the witness further on that point. Had the interrogatory 
shown the purpose of plaintiffs to prove by the witness the date of 
its dissolution, or rather of its continuance in April, the defendant 
Roberson might, by cross-interrogatories, have called the attention 
of witness to facts which would have fixed the date of the actual 
dissolution in March. Certainly, an answer that a partnership, ac- 
knowledged to exist, continued “until April 15, 1872,” is not re- 
sponsive to the question as to who composed the firm in December 
and January. But the appellant was practically denied the oppor- 
tunity of cross-examination, or of testing the accuracy of the wit- 
ness’ memory, by the course pursued. The witness may, and 
doubtless did, drop into the error as to the dates, by confounding the 
dissolution of the firm with the notice of dissolution, which was 
published on the 15th of April. 

III. The court erred in instructing the jury “that if the evidence 
shows that at the request of the defendants, or one of them, either 
verbally or written, while they were partners, the plaintiffs paid the 
various sums mentioned, then they are entitled to recover as against 


both defendants the amount still due ” 


Shepard & Garrett, for appellees. 

I. There was no error in overruling the objections of defendant 
Roberson to the deposition of the plaintiff, W. N. Stowe. 

The accounts of M. C. Lee, M. C. Lee & Co., and of Lee & 
Powell, were separate and distinct, and not one general account. The 
defendant Roberson stated in evidence that Lee bought produce on 
his own account, and that the firm of M. C. Lee & Co. did no busi- 
ness of the kind; also, that the firm of Lee & Powell succeeded 
that of M. C. Lee & Co. Stowe testified that the accounts were 
separate and distinct, and so kept. The questions which the plaint- 
iff Stowe declined to answer were not relevant, and therefore not 
material, and the statements in answer thereto would have tended 
to confuse and mislead the jury. The answer of defendant Rober- 
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son, filed on the eve of trial, charging conspiracy between Lee and 
plaintiffs, was palpably for the purpose of excluding the testimony 
of Stowe; but it is wholly unsustained by proof, and had the court 
had any hesitation about its ruling, that would have been dissipated 
by the evidence adduced on the trial. 

Stowe answered all of the cross-interrogatories complained of in 
his second deposition, but did not furnish Lee’s individual account, 
for the reason, as he stated, that it had no connection with that of 
M. C. Lee & Co. 

Il. The answer of Lee to the interrogatory as to who constituted 
the firm of M. C. Lee & Co. in the months of December, 1571, and 
January, 1872, was just such an answer as a person desiring to state 
the whole truth would have given; and was not calculated to mis- 
lead the appellant, who certainly knew the true date of the dissolu- 
tion; and if he speculated on the chances of Lee’s saying nothing 
about it, and lost, he has no one to blame for it but himself. The 
answer Was responsive to the interrogatory and did not pertain to 
anything foreign to it. 

It was discretionary with the court to permit the answers to the 
interrogatories objected to as leading to be read. “ Indeed, when 
and under what circumstances a leading question may be put, is a 
matter resting in the sound discretion of the court, and not a matter 
which can be assigned for error.” 1 Greenleaf on Evy., 435 ad jin.; 
citing Moody v. Rowell, 17 Pick., 498; Donnell v. Jones, 13 Ala., 490. 

III. But we think that the judgment should be affirmed on the 
request to pay, both as proven verbally, and by the letter of M. C. 
Lee & Co. to the plaintiffs. 

It was shown conclusively that there was no dissolution until the 
15th of April, 1872, a week after the letter was written. There is 
no proof of notice of dissolution to plaintiffs, except that the paper 
containing the published notice was mailed to them. Defendants 
called on plaintiffs in Galveston, in December, 1871, and requested 
their assistance in purchasing a bill of goods on time, which was 
extended to them. They afterwards called on plaintiffs in January, 
1872, and procured their services in purchasing several bills of goods, 
also on time; and on April 8, 1872, wrote to the plaintiffs request- 
ing them to pay the bills, which, in accordance with the general 
understanding shown to have existed from the organization of the 
partnerghip of defendants, were paid, and it is presumed without 
notice to plaintiffs of the dissolution. The defendants cannot enjoy 
the benefit of the goods, and avoid payment for them, when plaint- 
iffs, having no knowledge of the dissolution of their partnership, 
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advanced for them, with at least the moral obligation of a guaranty 
from them to the merchants, and in response to a letfer requesting 
them to do so. Notice of dissolution is necessary to all parties who 
have had dealings with the firm, unless there is actual knowledge 
proven otherwise. Parsons’ Law of Part., 412. 

Whether a person has actual knowledge of a dissolution is a 
question of fact for a jury, and not of law forthe court. Id., 413. 

Taking the case in the attitude strongest for appellant, which is 
that there was no mutuality of contract until the acceptance of 
plaintiffs, or some action on their part showing an acceptance, the 
testimony then shows that plaintiffs, in compliance with the request, 
paid ihe first bill before the date of dissolution, the second before 
its publication, and the rest of them immediately after. The 
mutuality was complete when plaintiffs paid the first bill. 1 Par- 
sons on Contracts, 375. 

The dissolution could not have operated as a withdrawal of the 
request made in writing or otherwise, and acted upon before the dis- 
solution; certainly not without notice. 

The authority of Gale v. Miller, 54 N. Y., 536, can apply only on 
the hypothesis that the dissolution took place prior to April 8, 1872, 
the date of the letter, and that it was an individual obligation of 
Lee’s that was being paid, very much the same as though Lee had 
bought something without the scope of partnership, for the payment 
of which plaintiffs were seeking to bind the firm. 


Srayron, Associate Justice.— One of the controverted questions 
in this cause was, when was the firm composed of M. C. Lee and 
A. J. Roberson dissolved? In answer to an interrogatory which 
asked who composed the firm of M. C. Lee & Co. in the month of 
December, 1871, and the month of January, 1872, the witness 
answered that the firm was composed during those months of M. C. 
Lee and A. J. Roberson, and further answered that the firm so con- 
tinued until the 15th of April, 1872. The latter part of the answer 
was objected to, because the answer was not responsive to the in- 
terrogatory, and the objection was overruled. This was error; for 
by the law then in force it was provided that “If any deposition 
shall contain any testimony not pertinent to the interrogatories 
propounded, such testimony shall be deemed surplusage and shall be 

stricken out by the court.” Pasch. Dig., 3732. 

Whether the same rule would apply under the statute now in force 
may be questioned, for, unlike the former law, it requires objection 
to be made thereto. R.S., 2237. It would seem that such objec- 
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tion would go to the form and manner of taking, and that notice in 
writing should be given thereof before the trial commences. Clem- 
ent v. Cureton, 36 Ala., 120; McCrary v. Turk, 29 Ala., 244; Salt- 
marsh v. Bower, 34 Ala., 613; Weeks’ Law of Depositions, sec. 404. 

It was also objected that certain interrogatories addressed to M. 
C. Lee, one of the defendants, were leading, and on that account 
during the trial application was made to exclude the answers, and 
same was overruled, no notice of such objection having been given 
before the trial commenced. 

The interrogatories to which this objection applied were addressed 
by the plaintiffs to one of the defendants, and as it is a matter of 
discretion in the court under the circumstances of the case, and of 
the witness, to determine whether such an interrogatory shall be 
used or not, a cause would not be reversed upon the sole ground 
that a witness had been permitted to answer an interrogatory which 
was clearly leading. 

Whether an objection of this kind could be made when the depo- 
sition is offered in the trial of the cause, without notice thereof 
being given in writing before the trial commences, may well be 
questioned. 

The statute provides that “ Depositions may be read in evidence 
upon the trial of any suit in which they are taken, subject to all 
legal exceptions which might be made to the interrogatories and 
answers were the witness personally present before the court giving 
evidence.” KR. S., 2236. This determines the character of exceptions 
which may be taken, but does not provide or determine the time or 
manner in which such objection should be made. 

Objections to the form or manner of taking a deposition cannot 
be heard unless such objections are in writing, and notice thereof is 
given to the opposite counsel before the trial of suit commences. 
R. S., 2235. 

Objections which go to the competency of the witness or rele- 
vancy of the evidence may be made when the evidence is offered. 
The question as to whether an objection to an interrogatory, leading 
in its character, but which calls for an answer in no way objection- 
able, must be made in the manner provided for such objections as go 
to the manner and form of taking depositions, has not been directly 
before this court. 

In the case of Purnell v. Gandy, 46 Tex., 198, an objection had 
been taken to an interrogatory that was leading, and which called 
for the conclusion of the witness as to a matter of opinion or of 
law, and it was held that the objection to the interrogatory and 
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answer did not go to the form and manner of taking the deposition, 
and that thevedans written notice of intention to exclude it was not 
necessary 

The w riter is of the opinion that an objection to a deposition, 
upon the ground that an interrogatory is leading, goes to the man- 
ner and Pn of taking the deposition, and that correct practice 
requires notice of such objection to be given as provided by statute, 
or that otherwise such objection is waived. 

As was said by the supreme court of Ohio, “Exceptions to depo- 
sitions for other causes than the competency of the witness, or the 
relevancy of the testimony, should not be heard unless noted on the 
de ‘positions, or notice thereof given to the opposite party before 
the cause is called for trial. Objec tions to parts of depositions, merely 
formal in their nature, will be taken to have been waived, if not 
made, or notice thereof given to the other party, until after the 
trial has commenced. To prevent parties from being taken by sur- 
prise during the progress of a trial, and for the furtherance of jus- 
tice, this is required by the general rules of practice in the absence 
of any adopted rule of court to that effect. . . . The objection 
that a question is leading in its form is an objection, not to the sub- 
stance or relevancy of the evidence, but to the form and manner of 
obtaining it, and should be made at the time the question is pro- 
pounded ; but if not made then, or within proper time before the 
cause is called for trial, it will be fairly and reasonably taken to 
have been waived.” Crowell v. Western R. Bank, 3 Ohio, 409; 
Akers v. Demond, 103 oe 322; Kyle & Gunter v. Bostick e a/., 
10 Ala., 591; Towns ef a/. v. O° Brien et al., 2 Ala., 381; Overton v. 
Tracy, 148. & R., 324. 

In this cause certain interrogatories were propounded by the 
plaintiffs to Stowe, who was a plaintiff, and cross-interrogatories 
were also propounded to him, which called for a full statement of 
the account between Stowe & Wilmerding and M. C. Lee, one of 
the defendants. The witness declined to answer the cross-interrog- 
atories in this regard, 

Before the commencement of the trial notice was given, as 
required by the statute, of the intention of the defendant Roberson 
to move the exclusion of the deposition. The defendant Roberson 
had filed an answer in which he alleged in substance that his 
partner, M. C. Lee, had forwarded to the plaintiffs various sums 
of money, and articles of property to be by them sold, which 
was the property of the firm composed of M. C. Lee and himself, and 
that instead of appropriating the same in liquidation of the debt 
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sued upon, the plaintiffs, in collusion with Lee, and in fraud of his 
rights, had appropriated the same to the account of Lee, and that 
if the proper appropriation was made, the claim sued upon was fully 
paid. Upon hearing the motion to exclude the deposition of Stowe, 
the court overruled it, and we are of the opinion that this was 
error, for the pleadings made the evidence desired relevant and 
proper. 

This action was brought to recover certain sums of money which 
the plaintiffs claimed to have paid at the request of the defendants 
to several mercantile firms and persons for bills of goods bought by 
the defendant firm, and for the payment of which they alleged that 
they became guarantors at the time the goods were bought. 

There was a controversy upon the trial as to whether the request 
of the defendant firm, which was made by M. C. Lee, to the plaint- 
iffs to pay for the goods was made before or after the dissolution of 
the firm of M. C. Lee & Co., and as to whether the plaintiffs had 
notice of such dissolution at the time the payments were made by 
them; and there were many charges given or refused bearing upon 
the liability of the defendant firm under the various aspects of the 
question as presented, the giving and refusing of which is assigned 
as error. 

For the disposition of the cause it is not necessary to consider 
these several assignments which call in question the giving and re- 
fusing to give the several charges, and we will only indicate the 
rules which ought to be applied in determining the ultimate rights 
of the parties. 

If the plaintiffs, at the request of the firm of M. C. Lee & Co., 
verbally guarantied the payment of bills of goods which they pur- 
chased, then upon payment of such bills by the plaintiffs when 
they became due they are entitled to recover the same, whether 
such payments were made before or after the dissolution of the firm 
of M. C. Lee & Co., and if after dissolution, whether there was no- 
tice of that fact or not; and this, notwithstanding the plaintiffs 
might have interposed the statute of frauds as a defense had they 
been sued by the sellers upon their verbal guaranty. Beal v. Brown, 

3 Allen, 115; Cahill v. Bigelow, 18 Pick., 372; Ames v. Jackson, 
a Mass., 512; Browne on Statute of Frauds, 116, 135; Godden v. 
Pierson, 42 Ala., 374. 

It is true that the verbal guaranty was an imperfect obligation as 
between the sellers and plaintiffs, but it was upon valuable consider- 
ation, and, as between the plaintiffs and M. C. Lee & Co., not in 
violation of the statute of frauds, or of any rule of public policy. 
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It was an obligation morally binding, which M. C. Lee & Co. had 
no right to ask them to violate by interposing the statute of frauds 
as a defense; nor had they even ‘the right, when the bills matured 
and they failed to meet them themselves, to ask the plaintiffs to 
refrain ye promptly paying them as they were morally bound 
to do. 18 Pick., 369. 

The request to make the guaranty in the first instance follows the 
transaction from its inception, and is a continuing element of con- 
tract which raises a promise to pay, that will exist “until the promise 
thus raised is discharged by payment or otherwise; and with such 
obligation the dissolution of the firm can have no greater effect 
than it has upon any other debt contracted during the existence of 
the partnership. 

If there was no verbal guaranty made at the request of M. C. 
Lee & Co., at the time the bills of goods were purchased, but. there 
was a subsequent request by that firm during its existence, to the 
plaintiffs, to pay the bills upon maturity, then if they did so, even 
after the dissolution of the firm of M. C. Lee & Co., with knowl- 
edge of such dissolution, without a revocation of such request, 
then the defendants would be liable; but if there was no such 
request save such as was given by M. C. Lee after the dissolution of 
the firm, then the defendant Roberson would not be liable, unless 
before the dissolution there had been a similar course of business 
between the firms, and no notice existed of such dissolution at the 
time the payments were made. 

For the errors indicated, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


(Transferred to Tyler, and opinion rendered November 3, 1882. | 





Tuos. A. Presstey’s Hers v. Mary E. Roprnson er at. 
(Case No. 3379.) 


1. HomestEap — Rent — Partition — PLeapine.— After the death of his wife in 
1°65, P., with the children of that marriage, continued to occupy the community 
homestead tract of four hundred and fifteen acres, and to use the other community 
property. In 1868 P. married a widow who had a homesfead of her own, but 
lived with him on his homestead. P. died in 1873, and his widow married R., 
and with him continued to occupy the P. homestead, denying the demand of P.’s 
children by his first wife for possession or partition. P.'s administrator took pos- 
session of his personal estate, including community property of the first marriage, 
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and its proceeds. The heirs joined by their guardian brought this suit in the dis- 
trict court against Mrs. R., her husband and the administrator, stating these and 
other facts, praying for partition and other relief. A general demurrer to 
the petition was sustained. On appeal, held — 

(1) That the surviving husband did not become liable to the children of the 
community for and by reason of his continued occupation of the entire homestead 
tract of four hundred and fifteen acres, no partition having been demanded. 

(2) The second wife was during P.’s life-time protected in his homestead rights 
in the old homestead, but those rights, being personal to him, terminated at his 
death. 

(5) The second marriage may, in its effects on the rights of the wife, be re- 
garded as equivalent to the establishment of a new homestead on land owned by 
the husband in common with the children of the first marriage, the homestead 
right attaching only to the husband's interest in the tract and so as not to preju- 
dice any rights of the children. 

(4) These homestead rights were not affected by the fact that the second’ wife 
at the time of her marriage with P. already had a homestead. 

(5) On the death of P. his children became entitled to partition of their inter- 
est derived through their mother, irrespective of the question of homestead; and 
after demand and denial of their rights, they became also entitled to the value of 
the use and occupation. 

(6) The rights of the children to partition as heirs of P. were subject to the 
homestead rights of their step-mother, attaching to their father’s interest in the 
community homestead tract, and subject also to the rights of the administrator of 
their father’s estate. 

(7) The children were also entitled to their mother’s interest in the personal 
property, or its value, and subject, as just stated, to their interest in their father’s 
personal estate. 

(8) The homestead rights of P.’s widow were not forfeited by her marrage 
to R. 

(9) The petition stated a good cause of action, and one within the jurisdiction 
of the district court. 


AppraL from Tarrant. Tried in 1876 before the Hon. J. A. 
Carroll. 

This suit was filed at the March term, 1875, by appellants Gar- 
rett Pressley, Mollie Pressley, Parlee Pressley, Jenkins Pressley and 
Josephine Pres sley, by their guardian, G. F. Chrisman, against Mary 
E. Robinson and her husband, W. T. M. Robinson, and Randal 
Robinson, administrator of the estate of Thomas A. Pressley. The 
defendants answered at the same term; but the original papers 
having been destroyed, were substituted July 25, 1876. 

The history of the case, as stated in the petition, is as follows: 
Thomas <A. Pressley and Catharine M. Pressley, the father and 
mother of plaintiffs, were married in 1854. They acquired prop- 
erty of the value of $3,000, consisting of a tract of land in Tarrant 
county of four hundred and fifteen acres, and personal property 
consisting of horses, «cattle, hogs, wheat, corn, etc., and $1,000 in 
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money. Upon the tract of land was their homestead. Catharine 
died in August, 1866, intestate. The community owed no debts. 
There was no administration upon her estate, nor did her husband 
qualify as the community survivor. Thomas A. Pressley married 
defendant Mary E. R binson in 1868. She was a widow, and had a 
homestead on land adjoining the land of Thomas A., which she 
continued to claim and use as a homestead after her said marriage, 
but she lived with said Thomas A. as a member of his family, as 
did also the minor plaintiffs. Thomas <A. died in 1873, intestate, 
and owing no debts, and leaving no children by his second wife, the 
said Mary E. Thomas A. owned at the time of his death, besides 
his half imterest in the land, personal property of the value of $1,500, 
being the property of the first community and the increase, and 
$1,000 in money, most of it belonging to the first community. Im- 
mediately after his death the defendant Mary E. took possession 
of the money and appropriated it to her own use, to the exclusion of 
the rights of plaintiffs, and withheld it from the administrator of 
said Thomas A., the defendant Randal Robinson, who, upon his ap- 
pointment, took possession of all the personal property belonging 
to the estate; set apart a portion of it of the value of $1,000 to 
the said Mary E., and sold the remainder thereof to the highest 
bidder; and after paying such debts as existed, still had on hand 
$700. The petition further avers that in the year 1873 defendant 
Mary E. intermarried with her co-defendant, W. T. M. Robinson, 
and from that time they have held exclusive possession of the above 
described tract of land, including the homestead, excluding plaint- 
iffs, and appropriating to their own use the entire revenues from the 
land, which are worth annually $500. The petition is indorsed as 
an action of trespass to try title. Plaintiffs averred that defendants 
Mary FE. and her husband are strangers, and not members of the 
family; that their guardian is the head of the family, and pray for 
a restitution of their rights in the homestead. They prayed for 
judgment for the land; for a writ of possession; for judgment 
against said Mary E. for the sums of money, ete., which she has ap- 
propriated; for judgment against her and her husband for the rents 
and profits of the land, and for judgment against the estate of 
Thomas A. Pressley for the money, property, rents, ete., appropri- 
ated by him during his life-time, and which belonged to them as the 
heirs of their mother. They also praved in the alternative for par- 
tition (if they had mistaken their remedy), and that their interest 
in the land be set apart to them. 

The cause was called for trial August 23, 1876. The court sus- 
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tained a general demurrer to the petition, and (plaintiffs declining to 
amend) dismissed the suit, and rendered judgment against plaintiffs 
for costs. 

Plaintiffs appealed, assigning for error the judgment of the court. 





G. F. Chrisman, for himself.— It is respectfully submitted that, 
immediately upon the death of Catharine M., the first wife of Thos. 
A. Pressley, her interest in the community estate of herself and 
husband vested in her only heirs, the minor plaintiffs, subject only to 
the payment of the community debts. . . . The minor plaintiffs, 
as heirs of their mother, were joint owners or tenants in common 
with their father in the said tract of land, and were entitled to have 
the same partitioned in the district court, under the general juris- 
diction of that court. Ellis ». Rhone, 17 Tex., 131. . . . The 
district court, it is insisted, is the proper tribunal in which the rights 
and interests of plaintiffs, as against the administrator of the sep- 
arate estate of Thos. A. and the community estate of him and his 
second wife, should be determined. The claim of plaintiffs as 
against Robinson, administrator of, Pressley’s estate, is not as dis- 
tributees of said estate, but as heirs of their mother, and joint 
owners of the four hundred and fifteen acre tract. See Rhone ». 
Ellis, cited above. The father having died in 1873, plaintiffs, as heirs 
to him, have an interest in his undivided interest in land. The said 
interest of plaintiffs’ father was his separate property. It is further 
shown that the same was his homestead, and being a homestead, did 
not pass as assets to the said administrator of his separate and of the 
community estate of himself and his second wife, defendant Mary 
E. Pasch. Dig., art. 5487. It is shown from the petition that Thos. 
A. Pressley’s separate estate and the community of him and his 
second wife is solvent, and that after payment of all the debts the 
administrator has on hand the sum of $700. It is shown that the 
estate is ready for a general distribution. ' The estate being solvent, 
the homestead was subject to partition, and as against defendant 
Mary E., the minor plaintiffs are entitled to have their interest in 
the same set apart to them. Iams v. Thompson, 14 Tex., 467; 
O’Docherty v. MceGloin, 25 Tex., 72; Singletary v. Hill, 43 Tex., 
590; Sossaman », Powell, 21 Tex., 666. The estate being solvent, it 
is insisted that plaintiffs’ rights in the homestead are determined and 
fixed by the statutes of descent and distribution, and that their in- 
terest in the same is not changed or governed by the provisions of 
the law regarding the administration of the estates of deceased per- 
sons. But if the homestead of the father, the same being his undi- 
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vided interest in the four hundred and fifteen acre tract belonging 
to the estate of himself and his first wife, cannot be partitioned, 
then, it is submitted, the same must be used for the joint benefit and 
support of the family, and controlled by the head of the family. 
Defendant Mary E. is not, by reason of her relationship with the 
father of the minor plaintiffs, their natural guardian. There is upon 
her no legal duty to rear, support and maintain them. By her mar- 
riage with defendant W. T. M. Robinson, she went out from, and 
was no longer a constituent member of, the family to which said 
— belonged. By her said act an entirely new family was 

eated, with defendant W. T. M. Robinson as its head, and thereby 
Ys forfeited and abandoned any rights she may have had in and to 
said interest of Thos. A. Pressley in said land as a homestead. By 
reason of the marriaze of defendant W. T. M. Robinson with de- 
fendant Mary E., no duty was devolved on him either to protect, 
support or educate minor plaintiffs. An intruder upon the land, and 
a stranger so far as they are concerned, it is shown by averments in 
plaintiffs’ petition that himself and wife are deriving the sole and 
exclusive benefit from the occupation of the land,— not only the in- 
terest of the deceased husband, but also the interest of said Catharine 
M., the mother of minor plaintiffs; and it is further shown that said 
W. T. M. Robinson and wife deny the right of entry upon and pos- 
session of any part of said four hundred and fifteen acre tract of 
land to plaintiffs. It is respectfully urged that plaintiff G. F. Chris- 
man, as guardian of the estates and persons of the minor plaintiffs, 
is, by reason of his representative capacity, the head of the family 
to which said minors belong, as he alone stands én loco parentis as to 
them, and he alone is responsible for the maintenance, support and 
education of said minors. It is further respectfully submitted that, 
as appears from the agreement to substitute lost papers, as well as 
from the judgment of substitution, this suit was filed, and defendants 
were duly cited, and had filed their defense, at a time prior to the 
28th day of March, A. D. 1876. The suit must necessarily have 
been commenced in the district court, and if that court did not have 
jurisdiction to finally dispose of the same on the merits, the order 
should have been made transferring the same to the county court, 
and should not have been for dismissal. 


[No brief for appellees has reached the Reporter. ] 


Bonner, Associate Justrice.— It may be inferred from the brief 
of counsel, but not from the record, that the court below dismissed 
this case for want of jurisdiction. If so, this was error. Ellis v. 
Rhone, 17 Tex., 131. 
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In our opinion, the plaintiffs’ pleadings set out a good cause of 
action, and the court erred in sustaining the demurrer thereto and 
in dismissing the suit. 

This cause of action may be considered from two standpoints: 
First. What were the rights of the plaintiffs on the death of their 
mother, Mrs. Catharine M. Pressley? Second. What were their 
rights on the death of their father, Thomas A. Pressley, and were 
these rights changed by the subsequent marriage of his surviving 
wife, now the defendant Mrs. Mary E. Robinson? 

I. At the death of Mrs. Catharine M. Pressley, the community 
property of herself and Thomas A. Pressley descended, subject to 
the debts and obligations justly and legally chargeable against the 
same, one-half to the plaintiffs below, | as her childr en and heirs at 
law, and the other half to Thomas A. Pressley, as the surviving 
husband. They thereby became tenants in common. Wright ». 
Hays, 10 Tex., 130; Thompson v. Cragg, 24 Tex., 582; Johnson v. 
Harrison, 48 Tex., 254; Tieman v. Robson, 52 Tex., 415. 

It does not become ‘necessary to decide whether, under the statute 
then in force, the plaintiffs could have compelled a partition of the 
homestead after the death of their mother. That this could not be 
done now, is expressly guarantied by constitutional provision. 
Const. 1876, art. XVI, sec. 52. Such partition was not sought, but 
Thomas A. Pressley, as the head of the family, continued to occupy 
the former homestead, and, under the circumstances, his estate 
should not be held chargeable with any rents therefor. 

As there were no debts against the estate of Catharine M. Press- 
ley, and no necessity for an administration, and no administration. 
in fact, and as Thomas A. Pressley did not qualify as surviving 
husband under the statute, the plaintiffs could have legally de- 
manded a partition of the remaining lands, not the homestead, and 
of at least such personal property as was not exempt from forced 
sale; and if Thomas A. Pressley wrongfully converted any portion 
of the plaintiffs’ half of this property to his own use, his estate 
would be liable therefor, having due regard to his rights and privi- 
leges as the survivor of the community (Lumpkin v. Murrell, 46 
Tex. ., 51); or, if he converted it into other property, their rights to 
it would attach so long as it could be clearly traced and idk ntified. 

In addition to his homestead rights, Thomas A. Pressley had also 
title to an undivided one-half of the land in controversy, and which, 
as above stated, made him a tenant in common with the plaintiffs. 
His subsequent marriage with the defendant, now Mrs. Robinson, 
neither increased nor diminished his homestead rights, but she by 
that marriage acquired also certain rights. By reason of being his 
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wife, she was, during his life-time, protected in his homestead, which 
was the old homestead as it existed at the death of the first wife, 
Mrs. Catharine M. Pressley, it not having been abandoned nor par- 
tition thereof claimed by the plaintiffs. 

Thus stood the rights of the parties at the death of Mrs. Cath- 
arine M. Pressley and during the life-time of Thomas A. Pressley. 

Il. What were their rights at the death of Thomas A. Pressley, 
and were these rights changed by the subsequent marriage of his 
widow, the defendant Mary E. tobinson ? 

Whatever rights Thomas A. Pressley had to the old homestead as 
it existed at the death of the first wife, as against the rights of the 
plaintiffs to a partition, were personal to him and did not descend to 
the second wife. To hold otherwise would be to permit parties to 
pile one homestead upon another, to the probable exclusion of the 
rights of the children of the first marriage for years, if not during 
their whole lives, and which might extend even to the children of 
the third and fourth generations. This would be a perversion of 
the homestead law from the wise and beneficent objects of its 
creation. 

If Mrs. Robinson, therefore, can claim a homestead on this land 
at all, it must be in some other right than that which remained to 
Thomas A. Pressley on the death of the first wife. 

Viewed in the most favorable light for her, the second marriage 
may be considered as the establishment of a new homestead; or 
rather that this gave her all the rights which would have attached 
had a new homestead been then established. Considered apart 
from the first homestead right, and-which expired at the death of 
Thomas A. Pressley, although he could have established a new 
homestead on the land held by him in common with the plaintiffs, 
vet he could not have done this to their prejudice. Clements v. 
Lacy, 51 Tex., 165. It would follow that he could not have estab- 
lished a new homestead to the defeat of their right to a partition of 
the land, if such partition had been to their interest and they had 
demanded it. The most that he could have claimed was, that on 
final partition his claim for improvements should have been 
‘espected. 

The defendant Mrs. Robinson, as the surviving wife of Thomas 
A. Pressley, could not, as against the plaintiffs, claim any greater 
rights than he himself had, and on his death the plaintiffs were en- 
titled to a partition of their interest in the land derived through 
their mother, and this irrespective of the question of homestead, 
They are now not only entitled to this, but also to the reasonable 
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value of the use and occupation of their hatf, so long as they, after 
demand therefor, were deprived of this partition and of the right of 
possession thereunder. They were also entitled to their mother’s 
interest in the personal property or its proceeds, of the first com- 
munity, or its value, under the rule above stated. 

On the death of Thomas A. Pressley, the plaintiffs, in addition to 
the one-half undivided interest in the land which they inherited 
from their mother, inherited from him also the remaining half, sub- 
ject, as to this half, to a one-third interest for life in the defendant 
Mrs. Robinson, as his surviving wife, under the statute of descents 
and distribution. The question arises, were the plaintiffs entitled 
to a partition of this half also? 

We are of opinion that as the homestead rights of defendant 
Mrs. Robinson attached to this half during the life. time of Thomas 
A. Pressley, and the rights of plaintiffs theveto, as his heirs, did not 
attach until his death, that their rights to a partition were subordi- 

nate to her previously-acquired honnestood right; and that so long as 
this homestead right continues, the plaintiffs cannot legally demand 
a partition of so much of that half as had been appropriated to 
a homestead, although they might as to the other portion of it, if any. 

We are further of opinion that this homestead right of Mrs. Rob- 
inson, though subject at his death to a partition with the plaintiffs, 
so as to sever the interest which they derived through their mother, 
was not impaired by her subsequent marriage with her co-defendant, 
W. T. M. Robinson. Her marriage did not prejudice the rights of 
the plaintiffs, as without marriage she could have claimed the home- 
stead, as stated above. It is not believed that her marriage should 
work a forfeiture of her previously-existing legal rights, or that the 
introduction of a husband into the home of the wife should make it 
less a homestead, so long as they may continue to claim and occupy 
it as such. 

Upon this branch of the case, we are of opinion that upon the 
death of Thomas A. Pressley, the plaintiffs, as his heirs at law, were 
subject to the homestead rights of his surviving wife, now Mrs. 
Robinson, and subject to an administration upon his estate for the 
payment of the just debts and charges against it, entitled to a par- 
tition and distribution of this estate “also, both real and personal 


REVERSED AND REMANDED. 


Notrre.— I am requested to add, that although the whole court agree upon the 
result reached, that my brother Stayton, in some particulars, bases his conclusion upon 
a different ground from that stated in the opinion. Bonner, J. 
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Susan E. Purnam er an. v. J. G. Youna. 
(Case No. 1177.) 


1. Parties.— See statement of case for facts under which the heirs alone could not 
prosecute a suit to recover real or personal property, which would be assets in the 
hands of an administrator for the payment of debts. 

2. HomestEAD — Partition.— One owning and occupying land, on a part of which 
there was his rural homestead, had a wife and children; the wife died in 1864 
while the land was thus occupied, leaving children of the marriage surviving; the 
husband married again in 1865, and died in 1870, and his second wife, who con- 
tinued to occupy the homestead with the children of the first marriage, afterwards 
married. There was no administration on the estate of the first wife. In a suit 
by the heirs of the first marriage against the surviving widow of the last marriage, 
for the land and for partition, held — 

(1) To the extent that the heirs sought to recover the excess of the interest of 
the estate of their deceased father in the land, over and above the homestead 
(administration being pending on his estate), and which amount would have been 
assets in the hands of the administrator, the suit by the heirs alone could not be 
maintained. 

(2) To the extent that such a suit sought to recover the interest inherited by 
the heirs from their mother in the community property of the first marriage, in- 
cluding the interest, if any, in the homestead as it existed at her death, they were 
the only proper parties, there having been no administration on her estate. 

(3) In such a suit, the plaintiffs were entitled to an account and partition of their 
mother’s interest on the death of their father. 

(4) The surviving widow was entitled, subject to such a partition and the equities, 
if any, growing out of it, to the enjoyment of her deceased husband's half interest 
in the old homestead, existing at the date of the death of the first wife, and which 
was still continued at his death, or the enjoyment of a newly acquired homestead; 
but she was not liable for use and o2cupation of the homestead, so long as she did 
not hold it adversely to the rights of the children of the first marriage to a joint 
possession. 

(5) If the estate of the deceased husband was insolvent, then, under the laws 
in force when he died, the homestead descended in fee to his widow and minor 
children, and neither was entitled to exclusive possession. 


Appeat from McLennan. Tried below before the Hon. X. B. 
Saunders. ) 

Suit brought July 26, 1874, by J. G. Young, guardian of the 
minors Elizabeth Ann Miller, Mary M. Miller and John Miller, 
against Susan E. Putnam and her husband, Willis Putnam, to re- 
cover a tract of six hundred and sixteen acres of land. 

The petition alleged that the land was the community property 
of John and Melissa M. Miller, the father and mother of the minor 
plaintiffs; that Melissa M. died in June, 1864, and that from her the 
plaintiffs inherited an interest of one-half in the land; that in 1865 
John Miller married Susan E. Young, one of the defendants, and 
that he died in 1870, and the plaintiffs thus became the owners of 
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the entire tract of land; that Susan E., after the death of John 
Miller, intermarried with her co-defendant, Willis Putnam, and that 
they were setting up some pretended claim to the land and illegally 
keeping plaintiffs out of its possession. They prayed for judgment 
against defendants for the land, “ and that if it should appear that 
said defendants are entitled to any portion of said land, that com- 
missioners be appointed to partition the same between the parties 
hereto;” for rents and profits, for damages, costs, and general and 
special relief. The rental value of the land was alleged to be $1,000 
per annum. 

In August, 1874, defendants answered by general demurrer anil 
general denial. In January, 1876, they set up by amendment that 
defendant Susan E. was the surviving widow of John Miller; that 
administration on his estate was still pending, and that the estate 
was insolvent; that the land sued for was the homestead of John 
Miller and of his family at the time of his death; that it was occu- 
pied as such by his widow and family after his death, and that it 
was still occupied by said Susan E. and her family as their home- 
stead. They prayed the court for protection in their homestead 
rights in the property, and that if a partition should be ordered, 
that a homestead of two hundred acres of land be set aside to said 
Susan E. and her family as their homestead. 

June 8, 1876, the intermarriage of the plaintiff Elizabeth Ann 
Miller with T. J. Davis was suggested, and he was made a party and 
also guardian of the two minors. 

On the trial it was shown by plaintiffs that the land was the com- 
munity property of John Miller and his first wife, the parents of 
plaintiffs; that the first wife died in 1864, and that John Miller died 
February 12, 1870; that there were no children of the second mar- 
riage; that defendants were living on a farm on the land; that sev- 
enty or eighty acres of the land was in cultivation, and that its 
rental value was $5 per acre. 

Defendants proved that John Miller and his second wife (the de- 
fendant Susan E.) and her children were living on the land as their 
home at the time of his death; that defendant Susan E. had con- 
tinued to live on the place ever since; that the children had con- 
tinued to live with her up to and after the time of her intermarriage 
with her co-defendant. There was no proof that the children had 
ceased to live upon the homestead. It was shown that administra- 
tion upon the estate of John Miller was still pending. Defendants 
offered to prove that the estate of John Miller was insolvent, and 
the evidence was excluded over objection. 
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The court charged the jury as follows: “ It being admitted in this 
case that the land in controversy was community between the 
father and mother of plaintiffs, you will find .a verdict for the 
plaintiffs for the land, and such damages for rents, if any, as they 
have shown themselves entitled to by the proof. You will also find 
for the defendant Susan E. Putnam, in money, an amount that in 
your opinion, from the testimony, the life interest of Mrs. Putnam 
is worth, her interest being a one-sixth interest for life in the rents 
and profits and use of the place. The plaintiffs are entitled to the 
value of five-sixths of the rents and profits since the death of John 
Miller. If you find that the rents due the plaintiffs exceed the value 
of the life estate of Susan Putnam, you will deduct the value you 
find of the life estate of Susan Putnam from the amount you find 
of rents due the plaintiffs. If you find an amount for life interest 
of Mrs. Putnam greater than rents due plaintiffs, you will deduct 
rents found from amount found for life interest, it being admitted 
that Mrs. Putnam never had any children by John Miller, and after 
her marriage with Putnam cannot hold the property of plaintiffs 
against their will.” 

The jury returned the following verdict: “ We, the jury, find for 
plaintiffs the land, and assess the value of the place at $300 per 
year for four years, and find the sum of $50 for twenty years the 
life interest of Susan Putnam, said twenty years to commence from 
date hereof: 


** Defendants to plaintiffs, Dr. 


‘Por four pears wont ab GOGO 2+. sacs ce-cvicerescrenes Sikhs head eee eta ee $1,200 

“Cr. by one-sizth interest of Sasan Putnam... .00..0010000c0c.cccrccesses 260 
‘*Balance due plaintiffs ..... RNase Ne Pe See ee ee eR Te eR ae OSE $1,000 

‘** A further credit of life-time interest of twenty years, at $50 per year..... 1,000 * 


Judgment for plaintiffs for the land and for costs, and awarding 
writ of possession. 

Motion for new trial on the following grounds: 1. Error in charge. 
2. Error in rejecting evidence of the insolvency of the estate of 
John Miller. Verdict contrary to law and evidence. Verdict un- 
supported by evidence. Motion overruled and defendants appealed. 

Errors were assigned: 1. In the charge. 2. In refusing a new 
trial. 3. In rejecting evidence of the solvency of the estate of John 
Miller. 


Jones, Sleeper & Jones, for appellants. 


Ilevving, Anderson & Kelley, for appellees. 
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Bowyer, Associate Jusrice.— This is a companion case to that of 
Pressley’s Ileirs v. Robinson, decided at this term, ‘nfra, as they are 
similar in many of the material questions presented. The opinion 
in that case is here referred to, and adopted as the opinion in this, 
in so far as the questions are the same. 

As both John and Melissa M. Miller, the father and mother of 
plaintiffs, died prior to August 15, 1870, the rights of the parties, 
so far as governed by our probate laws, must be regulated by that of 
March 20, 1848 (Pasch. Dig., p. 300). 

As there was a pending administration on the estate of John 
Miller at the institution of this suit and at the trial of the cause 
below, the plaintiffs, as his heirs, did not, so far as appears by the 
record, come within any exception to the general rule that the 
heirs could not prosecute alone a suit to recover real or personal 
property of his estate, which would be proper assets in the hands of 
the administrator for the payment of debts. 

To the extent, then, that the plaintiffs seek to recover the excess 
of the interest of the estate of John Miller in the land in controversy, 
over and above the homestead, and which would have been assets 
in the hands of the administrator, this suit by the heirs alone, under 
the case as made, should not be sustained. To the extent, however, 
that it sought a recovery of the interest which the plaintiffs inherited 
from the estate of their deceased mother in the community prop- 
erty of the first marriage, including this interest, if any, in a 
homestead as it existed at her death, they were the proper parties, 
and the only proper parties, as there was no administration on her 
estate. 

Under the decision in Pressley’s Heirs ». Robinson, supra, the 
plaintiffs were entitled to an account and partition of their mother’s 
interest, at furthest, on the death of their father, John Miller. His 
surviving widow, now the defendant Melissa M. Young, was, how- 
ever, subject to this partition and the equities, if any, growing out 
of it, entitled to the enjoyment of his half interest in the old home- 
stead, if any, existing at the death of the first wife and which was 
still continued at his death, or to the enjoyment of a newly acquired 
homestead. She was not liable for use and occupation of the in- 
terest to which she was entitled in such homestead. In fact, she 
was not liable for the use and occupation of the whole of such 
homestead, if she did not hold the interest of the plaintiffs, or some 
of them, adversely to their right of joint possession. 

If the estate of John Miller was insolvent, then under the law in 
force at his death, the homestead descended in fee to his widow and 
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minor children, for their joint benefit; and neither she nor the 
minor children were entitled to its exclusive possession to the pre}- 
udice of the other. Horn v. Arnold, 52 Tex., 161. 

In this connection, the solvency of his estate became a material 
question, and the court erred in excluding the testimony offered on 
this issue. The court also erred in the charge to the jury. For 
these errors the iudgment below is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 29, 1882. ] 





P. J. Wituts & Bro. v. W. L. McNett. 
(Case No, 1285.) 


1. ATTACHMENT — RECONVENTION — EVIDENCE ADMISSIBLE.— In an attachment 
suit on a note given for a balance due on a settlement of a former attachment, 
the issue being on a plea in reconvention for damages for the wrongful and ma- 
licious suing out of the last attachment, it was not error to admit evidence 
showing the circumstances connected with the first attachment and its set- 
tlement. 

2. BILL OF ExcEPTIONS.— A bill of exceptions which shows that the only objection 
raised to evidence offered was obviated, and that the evidence was then intro- 
duced without further objection, shows nothing of which the party can complain. 

'. EVIDENCE — OPINION OF WITNESS.— Questions asking what would be the effect 
on the credit and commercial standing of a merchant should he ask and obtain 
an extension of time on his indebtedness, or execute and have recorded a mort- 
gage to secure his indebtedness, are objectionable, as seeking to elicit opinions 
and not facts. 

4. EvrpENcE — IRRELEVANT.— Questions whether it was customary for a merchant 
in good standing to execute a mortgage to secure his debts, or, on being requested 
by his creditor, to furnish a statement of his assets and liabilities, were irrelevant 
to the issue whether an attachment, sued out on the ground that the defendant 
was about toconvert his property into money for the purpose of defrauding his 
creditors, was sued out wrongfully and maliciously, or not. 

». ARGUMENT OF COUNSEL — WEALTH OF PARTIES — PRAcTICE.—It is error in 
the court to allow counsel to discuss before the jury the irrelevant question of the 
wealth of a party, and to insist that the wealthier the parties the greater should 
be the amount of damages assessed against them; and this error is not cured by 
the failure of opposing counsel to interpose objection at the time, 

G. MISLEADING CHARGE — REFUSAL OF SPECIAL CHARGE CORRECTING.— Where 
portions of the charge given were calculated to mislead the jury, although the 
view of the law intended to be presented was correct and would have been 
rightly understood by one of legal training, a special charge clearly presenting 
the law, being asked, should have been given. 

Vou. LVII — 30 
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. Matice — PROBABLE CAUSE.— Malice is not an inference of law from the want 
of probable cause, but is a mere inference of fact, which the jury may or may 
not draw, according to the facts and circumstances of the case. 

8. Same — PRINCIPAL AND AGENT — EXEMPLARY DAMAGES.— To make the prin- 
cipal liable for exemplary damages b2cause of the milice of his agent, the evi- 
dence must show that he had knowledg:= of and participated in the malice, or 
afterwards ratified, adopted or approved the malicious acts. 

9. ACTUAL AND EXEMPLARY DAMAGES — EXCESSIVE EXEMPLARY DAMAGES.— In 
this case the jury found $1,084.50 actual damages, and $12,000 exemplary dam- 
ages. Held, that the exemplary damages were excessive. 

10. CHARGE OF couRT — Form oF —SuGGEstions.— See the opinion in this case for 
suggestions objecting to the form of a charge, which, in a suit for damages, telis 
the jury that, if they find damages, they are authorized to find an amount not to 
exceed so many dollars, naming the amount claimed in the petition. 

11. CHARGE OF coURT — REPETITIONS IN.— See also the opinion fora suggestion 
as to the evil effects which may result from the repetition in the charge of a legal 
principle which has already been once clearly stated. 

12. EXEMPLARY DAMAGES — LEGISLATION LIMITING, SUGGESTED.— See also the 

opinion for suggestions as to the propriety of a legislative limit to the amount of 

exemplary damages recoverable. 


Appreat from Henderson. Tried below before the Hon. John C. 

tobertson. 

This was an attachment suit instituted by P. J. Willis & Bro., 
of Galveston, March 8, 1881, on a promissory note for $385.89, dated 
January 29, 1881, due at ninety days, executed by the defendant 
W. L. MeNeill. The affidavit for the attachment was made by 
C. L. Coyner, an attorney, acting under a power of attorney from 
plaintiffs, and it charged that McNeill was “about to convert his 
property into money for the purpose of placing it beyond the reach 
of his creditors.” On application of plaintiffs, certain goods levied 
on by virtue of the writ of attachment on April 4th, were sold by 
order of the court in July, 1881, for $425.15. 

MeNeill’s answer admitted the justness of the note, but alleged 
that the attachment had been sued out wrongfully, maliciously and 
without probable cause; that the plaintiffs caused and procured the 
issuance and levy of the writ, and in doing so were moved by mali- 
clous motives; claiming damages for injury to the goods whilst 
under seizure, $1,500; also damages to his business, to his credit and 
standing as a merchant, and claiming as further damages $20,000. 

On the trial the evidence showed that McNeill had been in the 
mercantile business for about eighteen years. In June, 1880, he and 
N. J. Harrison formed a partnership, which was dissolved in the latter 
part of January, 1881, by McNeill buying Harrison out, giving or 
rather promising Harrison $1,000 for his interest, and assuming the 
firm indebtedness. The firm of McNeill & Harrison was at that 























Wirtus & Bro. v. McNem. 





Statement of the case. 





time indebted to plaintiffs $1,026. McNeill testified that he had 
quit trading with plaintiffs for several years; that he did not quit on 
friendly terms, and that the bill for $1,026 was made after strong 
solicitations, and was the only one he had made with them since. 
Late in January, 1881, Field, an agent of plaintiffs, acting under 
instructions from plaintiffs informing him that McNeill had been 
sued in Galveston, and that the firm of McNeill & Harrison were in 
trouble, called to see McNeill, and demanded payment of the $1,026 
debt, or that it be secured. He also asked a statement of defend- 
ant’s assets and liabilities. McNeill told him he could not make a 
monied payment of $250, and declined to secure the claim, or to 
make the statement asked for, but testified that he told Field what 
property he had and that he would pay the debt in twenty days. 
In the course of their interview it appeared that McNeill was shipping 
his cotton to St. Louis, and Field testified that McNeill said that he 
shipped it there because he wanted money. McNeill testified that 
Field wanted him to ship some cotton to Galveston, to Willis & 
Bro., to be applied to his account; that it was also more convenient 
to him to ship to St. Louis; that there was considerable competition 
between St. Louis and Galveston as cotton markets, and that most 
of the money realized from shipments to St. Louis was sent to Gal- 
veston to pay debts there. Harrison testified that they shipped 
their cotton to St. Louis because they thought it the best market, 
and there was other testimony that St. Louis was the better market 
for lower grades of cotton. After his interview (during which Me- 
Neill says there was some feeling between them), Field testified that 
he got Coyner to examine the records of Henderson county to as- 
certain the condition of MecNeill’s property, which examination 
showed several mortgages on his real estate, of which up to that 
time witness said he had not heard. Acting under advice from Coy- 
ney, he sued out an attachment on the $1,026 debt. This was levied 
on some cotton, but the matter was arranged by McNeill selling to 
Coyner, as agent for plaintiff, cotton sufficient to reduce the 81,026 
to $385.90, and for that amount McNeill gave the note sued on. 
Previous to the institution of this suit two other suits were brought 
by other parties against defendant, and attachments issued in these 
suits were settled without levy previous to the levy of the attach- 
ment of Willis & Bro. on April 4th. Coyner testified that he sued 
out the attachment because he honestly thought the facts existed as 
stated in the affidavit, and that he acted throughout as he was au- 
thorized and required by plaintiffs to do. McNeill testified that he 
had settled all his commercial debts except one of $450, not includ- 
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ing his debt to Harrison. He testified to the destruction of h's 
eredit by the attachment proceedings, and that previously he had 
no difficulty in buying on a credit, and did a business of 819,000 a 
vear. At the trial he was still doing a small business, mainly selling 
the remnant of his old stock. There was evidence tending to sup- 
port his character for honesty, and there was no evidence tending to 
show that he was slow in paying, had been to protest, ete. The 
mortgages of record by McNeill bear date in 1878, 1879, and the 
last in May, 1880. McNeill testified that at the date of the attach- 
ment all the mortgage debts had been paid off except one of S500, 
though the record failed to show their release. 

This statement is but an outline of the case as developed by the 
evidence, omitting details and matters having more or less bearing 
on the merits of the case, but not regarded essential to a proper un- 
derstanding of the opinion, or the questions decided. 

The charge of the court, omitting the part devoted to a statement 
of the case, and some formal directions at the conclusion, was as 
follows: 

“ You are the exclusive judges of the facts of this case, to be ascer- 
tained from the testimony of the witnesses, and it will be your duty 
to find for the plaintiffs the amount of the note sued on, and the 
interest due thereon to this date at ten per cent. per annum; the 
burden of proof to establish the defendant’s plea in reconvention 
for damages devolves upon the defendant. 

“Tf you believe, from the testimony, that the plaintiffs sued out 
the attachment in this case, and the ground for suing out said at- 
tachment was untrue in fact, that is, if they believed that the defend- 
ant was not ‘about to convert his property, or any part thereof, 
into money for the purpose of placing it beyond the reach of his 
creditors,’ the suing out of said attachment would be in law wrong- 
ful, and in such case the plaintiffs would be liable to the defendant 
for the actual damages sustained by him. 

“Tf, besides being untrue, the plaintiffs in suing out the attach- 
ment acted maliciously, and without probable cause for believing 
the ground of the attachment to be true, the plaintiffs are liable, in 
addition to the actual damages, by way of compensation for injuries to 
his credit or standing as a merchant, and injury to his business, if any 
be proven, for vindictive or exemplary damages, and as a punishment 
for the wrongful and oppressive use of the process of attachment. 
Malice and the want of probable cause must both concur to support 
the charge of maliciously suing out the attachment. Neither is 
alone sufficient. Any unlawful act done willfully and purposely 
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which is to the injury of another, is, as against that person, mali- 
cious. Any improper motive constitutes malice; in the sense here 
used, it does not necessarily imply hatred or ill-will, and may be 
implied in the want of probable cause; but this implication may be 
repelled by facts and circumstances indicating a fair and legitimate 
purpose and honest pursuit of a claim believed to be just. 

‘If you find in the case that the ground on which the attach- 
ment was sued out did not in fact exist, and you also find 
that it was maliciously and without probable cause sued out, and 
you find that the malice, if there was malice, was the malice 
of the agent, you cannot impute such malice to P. J. Willis & 
Bro. by presumption. But if there was a want of probable cause 
for suing out the attachment, malice may be implied; and 
if P. J. Willis & Bro. authorized their agent to sue out the attach- 
ment, or concurred in it, assented to it, or adopted it, or ratified 
it after it was done, the law would impute the malice to them. 
If the plaintiffs authorized or required the agent to sue out this at- 
tachment without knowing the cause to exist, they did so at their 
peril; and in absence of probable cause to believe the ground was 
true, malice would be imputed to them, unless the proof shows 
good faith in an honest effort to collect a just debt. In order to 
decide whether the attachment was wrongfully sued out, you must 
ascertain whether the defendant McNeill was about to convert his 
property for the purpose of placing it beyond the reach of his cred- 
itors. If he was, he can recover no damages in this suit. If he 
Was not so about to convert his property, he would be entitled to 
recover as explained in this charge. If the jury believe there was 
a want of probable cause for suing out this attachment, and you 
further believe, from the testimony, that the plaintiffs, P. J. Wil- 
lis & Bro., had not authorized the attachment to be sued out, and 
they have not concurred in it since, or approved or adopted the acts 
of their agent, malice would not be impled against them. 

* Probable- cause, as applied to this case, is a belief founded on 
circumstances sufficiently strong to justify a reasonable man in be- 
lieving that the grounds for suing out the attachment were true; 
that is, that MeNeill was about to convert his property, or a part 
thereof, into money, for the purpose of placing it beyond the reach 
of his creditors. 

“ As before instructed, if the ground for suing out the attachment 
in this case was not true in fact, the suing out .of the attachment 
would be wrongful either sued out by plaintiffs or their agent, and 
the plaintiffs would be liable to the defendant for the actual dam- 
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ages sustained by him, by reason of the suing out of said attach- 
ment and by levying on and seizing the defendant’s goods. 

“In this case the goods having been sold, the measure of actual 
damages would be the value of the goods so seized at the time taken, 
and at the place taken, with eight per cent. interest thereon from 
the date of the seizure to this date, not to exceed $1,500. If you 
find that the ground for suing out the attachment was true in fact, 
you will on this issue find for the plaintiffs, and you need not in- 
quire further on the question of damages; because if in fact the 
defendant was about to convert his property or any part of it into 
money for the purpose of placing it beyond the reach of his credit- 
ors, he can neither recover actual or exemplary damages, for in such 
case he would be guilty of a fraud on his creditors which would au- 
thorize an attachment. But if you find that the ground for suing 
out the attachment was not true under the above issue, you will find 
for the defendant the actual damages, 7. ¢., as above explained. You 
will next inquire whether the same was maliciously sued out and 
without probable cause. If vou find it was, you will then be au- 
thorized to find for the defendant exemplary damages not to exceed 
$20,000. In this you are authorized to look to and allow such rea- 
sonable compensation for injury to his business, his credit and com- 
mercial standing, if any have been proven, as you believe to be just 
and right. In case of malicious suing out of an attachment, the 
law has fixed no accurate rule for the measure of damages except 
the sound discretion of the jury, under all the evidence in the case, 
looking to the injury to defendant’s business, his credit and standing 
as a merchant, if any are proven, and giving to the defendant such 
compensation as he ought in justice to receive and the plaintiffs 
ought in justice to pay, reaching your consideration without passion 
or prejudice for or against either party. 

* And in ease of malicious suing out of this attachment, the jury 
are authorized, in addition to allowing compensation to the defend- 
ant for the injuries sustained by him, to exceed this, and give to the 
defendant such damages as will punish the plaintiffs, by setting a 
public example to prevent the repetition of the like wrongs. As to 
the amount of this, if anything be allowed, you are to be governed 
by your own sound judgment and discretion in view of the objects 
to be attained. If you find the attachment wrongfully sued out 
and allow the actual damages therefor, and also find that it was 
maliciously sued out and allow exemplary damages therefor, you 
should show by your verdict the amount of actual damages and the 
amount of exemplary damages separately. If there was probable 
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cause for suing out the attachment, and the plaintiffs honestly be- 
lieved the cause existed, yet if in truth and in fact the defendant 
would be entitled to recover the actual damages, and if besides being 
untrue, there was no probable cause or reasonable ground to believe 
the grounds existed, and the plaintiffs were moved by an unlawful pur- 
pose and malice, as before expressed, the defendant would be entitled 
to recover exemplary damages to compensate the defendant for the 
injuries sustained, and by way of punishment to the plaintiffs as an 
example to the public to prevent a repetition of the act. In no 
event can you allow the defendant damages unless it be shown that 
the grounds alleged for the attachment were not true in fact. In 
estimating the amount of damages to be awarded, if any are allowed 
by you under the law of this charge and the testimony of the wit- 
nesses, you are to take into consideration all the facts and circum- 
stances proven in the ease, including the situation of the parties and 
the transactions between them, and endeavor to award a just and 
fair compensation for the damages sustained, if any are proven, and 
if entitled to nothing under the law and the testimony, allow 
nothing.” 

The jury found for plaintiffs the amount of the note and interest. 
They found for the defendants $1,084.50 actual damages, and $12,000 
exemplary damages. Judgment was rendered in accordance with 
the verdict, and a motion for new trial being overruled, plaintiffs 
appealed. 

The following bills of exception are inserted, as necessary toa 
iull understanding of the points decided: 

“Be it remembered that on the trial of the above cause, that 
while the defendant was on the stand as a witness in his own be- 
half, his counsel asked him what effect the issuance of an attach- 
ment against a merchant in good standing would ordinarily have on 
his credit and commercial standing; which was objected to on the 
ground that the defendant had not qualified himself to answer. 
The objection was sustained, and he was then asked if he was a 
merchant, and if he was acquainted with the usage and customs of 
commercial men in the cities so as to know what effect the suing 
out of an attachment would have on the credit of a merchant in 
good standing. He answered that he was. The first question 
avove was then repeated, to which no objection was made, and the 
defendant answered it would be “ruinous.” Afterwards, during 
the progress of the trial and after the defendant had concluded his 
evidence, and while the plaintiffs were offering the evidence in de- 
fense to the plea in reconvention, the plaintiffs asked of one of their 
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Witnesses a similar question to the one first propounded to McNeill 
above, to which defendant objected, and the court sustained the ob- 
jection; whereupon the plaintiffs’ counsel stated that he understood 
the court as allowing such testimony expressly to McNeill being al- 
lowed to express what would be the effect of suing out an attach- 
ment, ete., as stated above. The court stated that no objection had 
been made to the question to McNeill, and if it had been it would 
be sustained. The plaintiffs’ counsel stated he thought he had, and 
objected now to exclude the answer of McNeill, stating that the 
suing out of an attachment against a merchant in good standing 
would be “ruinous.” The court excluded the above answer of 
McNeill to said question, and then and there so decided, and in 
formed the jury not to consider said answer. 

* Be it remembered that, on the trial of the above entitled cause, 
the plaintiffs introduced as a witness T. F. Murchison, who swore 
that he was a merchant, and that he had been merchandising in 
Henderson county for twenty-five years, and that he was well 
acquainted with the customs and usages among merchants, and he 
knew what would be the effect on a merchani’s credit and com- 
mercial standing to get an extension of time on his indebtedness,— 
to ask and obtain an extension of time on his indebtedness,— and 
execute and have recorded where he did business a mortgage to 
secure his indebtedness. The witness was then asked what effect 
ordinarily it would have on a merchant’s credit and commercial 
standing to ask for’and obtain an extension of time on his indebt- 
edness, and then to execute and have recorded a mortgage on his 
property to secure said indebtedness. This question was objected 
to by the defendant, and the court sustained the objection. The 
Witness was then asked whether or not it is customary for a mer- 
chant in good standing to execute mortgages on his property to 
secure his debts. This question was objected to by the defendant, 
and the objection sustained by the court. The witness was then 
asked whether or not, in ascertaining a merchant’s solvency, the 
prominent inquiry was as to the incumbrances on his property. 
‘he defendant objected to this question, and the court sustained 
the objection. The witness was further asked whether or not it 
was customary for a merchant, on being requested by his creditors, 
to furnish a statement showing his assets and liabilities. Defendant 
objected to the question, and the court sustained the objection. 

“ Be it understood that, on the trial of the above entitled cause, 
Brock Robertson, Esq., one of defendant’s counsel, was making the 
concluding argument before the court and jury in the case, said 
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attorney arguing before the court as a proposition of law, and also 
before the jury, that in estimating the amount of damages for which 
plaintiffs were liable, the wealth of plaintiffs was a proper and 
legitimate matter of consideration, and insisted that the wealthier 
the plaintiffs were the greater the amount of exemplary damages 
that should be assessed against them. Plaintiffs’ counsel made no 
objection to this at the time, but now tender to the court this bill 
of exceptions thereto, and ask that the same may be signed, sealed 
and filed as a part of the records in this case, which is accordingly 
done.” 


Manion, Adams & Watkins, for appellants 


Richardson & Jones and Robertson & Finley, for appellees, filed 
elaborate briefs and printed arguments, but their length and the 
space occupied by the statement of the case, and the opinion, pre- 
cludes their insertion. 


Bonner, Associate Justice.— There are nineteen assigned errors 
in this case, but we do not deem it necessary or profitable to pass 
upon them all, and shall confine ourselves to those deemed most 
material. 

The first and seventh assigned errors will be considered together, 
and are as follows: 

“1. The court erred in permitting defendant to introduce any 
evidence concerning the issuance, levy and settlement of the attach- 
ment issued January 29, 1881, as shown by bill of exception No. 1, 
herewith filed.” 

“7. The court erred in permitting defendant’s attorneys to dis- 
cuss before the jury the facts and circumstances connected with the 
issuance, levy and settlement of the attachment issued January 29, 
1881, as shown by bill of exception No. 7.” 

The evidence shows that the note upon which the attachment in 
the present case was sued out, was the balance due upon the settle- 
ment of the prior attachment of January 29, 1881. 

We are of opinion, that, under the circumstances, the court did 
not err in permitting this testimony to be introduced, or in per- 
mitting the attorneys for the defendant to comment upon the same. 
The facts attending the first attachment may have served to 
throw light upon the second, and if so, either party could have given 
them in evidence. This case differs from that of Blum v. Gaines, 
decided at the last Austin term. 
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Witnesses a similar question to the one first propounded to McNeill 
above, to which defendant objected, and the court sustained the ob- 
jection; whereupon the plaintiffs’ counsel stated that he understood 
the court as allowing such testimony expressly to McNeill being al- 
lowed to express what would be the effect of suing out an attach- 
ment, etc., as stated above. The court stated that no objection had 
been made to the question to McNeill, and if it had been it would 
be sustained. The plaintiffs’ counsel stated he thought he had, and 
objected now to exclude the answer of McNeill, stating that the 
suing out of an attachment against a merchant in good standing 
would be “ruinous.” The court excluded the above answer of 
McNeill to said question, and then and there so decided, and in 
formed the jury not to consider said answer. 

* Be it remembered that, on the trial of the above entitled cause, 
the plaintiffs introduced as a witness T. F. Murchison, who swore 
that he was a merchant, and that he had been merchandising in 
Henderson county for twenty-five years, and that he was well 
acquainted with the customs and usages among merchants, and he 
knew what would be the effect on a merchanit’s credit and com- 
mercial standing to get an extension of time on his indebtedness,— 
to ask and obtain an extension of time on his indebtedness,— and 
execute and have recorded where he did business a mortgage to 
secure his indebtedness. The witness was then asked what effect 
ordinarily it would have on a merchant’s credit and commercial 
standing to ask for’and obtain an extension of time on his indebt- 
edness, and then to execute and have recorded a mortgage on his 
property to secure said indebtedness. This question was objected 
to by the defendant, and the court sustained the objection. The 
Witness was then asked whether or not it is customary for a mer- 
chant in good standing to execute mortgages on his property to 
secure his debts. This question was objected to by the defendant, 
and the objection sustained by the court. The witness was then 
asked whether or not, in ascertaining a merchant’s solvency, the 
prominent inquiry was as to the incumbrances on his property. 
The defendant objected to this question, and the court sustained 
the objection. The witness was further asked whether or not it 
was customary for a merchant, on being requested by his creditors, 
to furnish a statement showing his assets and liabilities. Defendant 
objected to the question, and the court sustained the objection. 

“ Be it understood that, on the trial of the above entitled cause, 
Brock Robertson, Esq., one of defendant’s counsel, was making the 
concluding argument before the court and jury in the case, said 
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attorney arguing before the court as a proposition of law, and also 
before the jury, that in estimating the amount of damages for which 
plaintiffs were liable, the wealth of plaintiffs was a proper and 
legitimate matter of consideration, and insisted that the wealthier 
the plaintiffs were the greater the amount of exemplary damages 
that should be assessed against them. Plaintiffs’ counsel made no 
objection to this at the time, but now tender to the court this bill 
of exceptions thereto, and ask that the same may be signed, sealed 
and filed as a part of the records in this case, w hich is ‘accordingly 
done.” 


Manion, Adams & Watkins, for appellants 


Richardson & Jones and Robertson & Finley, for appellees, filed 
elaborate briefs and printed arguments, but their length and the 
space occupied by the statement of the case, and the opinion, pre- 
cludes their insertion. 


Bonner, Assoctare Justice.— There are nineteen assigned errors 
in this case, but we do not deem it necessary or profitable to pass 
upon them all, and shall confine ourselves to those deemed most 
material. 

The first and seventh assigned errors will be considered together, 
ee are as follows: 

The court erred in permitting defendant to introduce any 
eV i concerning the issuance, levy and settlement of the attach- 
ment issued January 29, 1881, as shown by bill of exception No. 1, 
herewith filed.” 

The court erred in permitting defendant’s attorneys to dis- 
cuss before the jury the facts and circumstances connected with the 
issuance, levy and settlement of the attachment issued January 29, 
1881, as shown by bill of exception No. 7.” 

The evidence shows that the note upon which the attachment in 
the present case was sued out, was the balance due upon the settle- 
ment of the prior attachment of January 29, 1881. 

We are of opinion, that, under the circumstances, the court did 
not err in permitting this testimony to be introduced, or in per- 
mitting the attorneys for the defendant to comment upon the same. 
The facts attending the first attachment may have served to 
throw light upon the second, and if so, either party could have given 
them in evidence. This case differs from that of Blum v. Gaines, 
decided at the last Austin term. 
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The second assigned error is that “The court erred in permitting 
defendant to be asked what effect on a merchant’s credit the issu- 
ance of an attachment would have, as shown by bill of exception 
No. 2.” 

Rule 58 for the government of the district courts provides that 
“Exceptions to the admission of evidence, where the ground of ob- 
jection is assigned, shall be considered in reference to the objections 
made to it, and the objection shall be stated in the bill of exceptions 
taken to its admission or exclusion.” 

This bill of exceptions shows that the objection raised was obvi- 
ated, and that no further objection was made. Under the cirecum- 
stances the appellants cannot complain, and particularly as the 
testimony was subsequently withdrawn by the court from the 
jury. 

The third assigned error is that “The court erred in sustaining 
defendant’s objection to the several questions asked the witness 
Thomas I’. Murchison, as shown by bill of exception No. 3.” 

In response to this alleged error, I am instructed by a majority of 
the court to say, that, so far as the questions sought to elicit the 
opinions of the witness, they did not relate to a subject matter 
which brought it without the general rule that facts and not opinions 
should be stated; and that so far as they sought to prove the usages 
and customs of merchants, they were not sufficiently pertinent to 
the particular ground upon which the affidavit for the attachment 
was based, as to make the testimony sought, admissible. The Dill 
of exceptions fails to show the ground of objection to the questions 
asked. 

The eighth assigned error is that “The court erred in permitting 
defendant’s attorney in the concluding argument to discuss the 
wealth of the plaintiffs, and to insist that the wea/thier the plaintiffs 
were the greater the amount of damages that should be assessed 
against them, as shown by bill of exception No. 8.” 

The evidence submitted on the trial of a cause should be confined 
to the issues made by the pleadings, and it is the sworn duty of the 
jury to try the case according to the law given them in charge by 
the court and the evidence submitted. 

The rules for the government of the district court prescribe that 
“Counsel shall be required to confine the argument strictly to the 
evidence and to the argument of opposing counsel;” and that 
“The court will not be required to wait for objections to be made 
when the rules as to argument are violated, but should they not be 
noticed and corrected by the court, opposing counsel may ask leave 
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of the court to rise and present his point of objection.” [ules 39 
and 41, 

It is further provided (Rule 121), that any supposed violation of 
the rules to the prejudice of a party may be reserved by bill of 
exceptions, presented as a ground for a new trial, and assigned as 
error by the party who may have conceived himself aggrieved by 
such supposed violation. 

Under these rules the duty devolves affirmatively, first, upon 
counsel to confine the argument strictly to the evidence and to the 
argument of opposing counsel; second, upon the court, on its own 
motion, to confine counsel to this line of argument. If both the 
counsel who is making the argument and the court should fail in 
the discharge of this duty, then the rules give to opposing counsel 
the privilege, but does not make it his duty, to then present his 
point of objection. This discretion given to counsel, as to whether 
he will make the cbjection at the time, was doubtless based upon 
the well known embarrassments and often prejudice which gener- 
erally attend the interruption of the argument of one counsel by 
anothe x; and was intended to place that as a duty where it properly 

belongs — upon the presiding judge. 

In announcing as a rule of practice that which was subsequently 
incorporated into the present rules of court above quoted, it is said 
by the late learned chief justice of this court, in Thompson v. The 
Siate, that “ Zeal in behalf of their clients, or desire for success, 
should never induce counsel in civil cases, much less those represent- 
ing the state in criminal cases, to permit themselves to endeavor to 
obtain a verdict by arguments based upon other than the facts in 
the case and the conclusions legitimately deducible from the law 
applicable to them.” It is further said that such practice is of suf- 
ficiently grave importance and so highly objectionable as to require 
the decided condemnation of the court. 43 Tex., 274. 

Whether counsel under such circumstances remain silent or 
object, may be alike prejudicial to his cause. Silence may be con- 
strued into acaniescence, objection may call forth a damaging 
repartee. 

In Berry v. The State, the distinguished Judge Lumpkin, in com- 
menting oe a similar question and upon the duty of the court to 
check the argument of counsel, says: “ that the practice complained 
of is highly reprehensible, no one can doubt. It ought in every 
instance to be promptly repressed. For counsel to undertake by a 
side wind to get that in proof which is merely conjecture, and thus 
to work a prejudice in the mind of the jury, cannot be tolerated. 














476 Witurs & Bro. v. McNett. [Tyler Term, 





Opinion of the court. 





Nor ought the presiding judge to wait until he is calied on to inter- 
pose. For it is usually better to trust to the discrimination of the 
jury as to what is and what is not in evidence, than for the opposite 
counsel to move in the matter. For what practitioner has not regretted 
his untoward interference, when the counsel thus interrupted, re- 
sumes, ‘ yes, gentlemen, I have touched a tender spot, the galled jade 
will wince; you see where the shoe pinches.” 10 Ga., 522. 

This question was also elaborately discussed, and the practice very 
gravely condemned by our court of appeals, in Hatch v. The State, 
8 Ct. App., 416. 

The argument of counsel, complained of in the present case, did 
not legitimately belong to any proper issue in the case; was not 
based upon any evidence adduced, or which could have been prop- 
erly adduced on the trial, and was calculated to inflame the passions 
and excite the prejudices of the jury. That it did so inflame and 
excite them may well be presumed from the very large verdict which 
was returned. 

The ninth assigned error is that “The court erred in refusing 
the first special charge asked by plaintiffs, to the effect that plaintiffs 
could and should not be held responsible for any malicious acts of 
their agent who sued out the attachment, unless they (the plaintiffs) 
had knowledge of, and participated in, said malicious acts, or unless 
said plaintiffs afterwards ratified, adopted or approved said malicious 
acts of their said agent.” 

This will be considered in connection with the eleventh, as fol- 
lows: “The court erred in the general charge to the jury, wherein 
the following language is used, to wit: ‘If you find in the case that 
the grounds on which the attachment was sued out did not in fact 
exist, and you also find that it was maliciously and without probable 
cause sued out, and you find that the malice, if there was malice, 
was the malice of the agent, you cannot impute such malice to P. J. 
Willis & Bro. by presumption. But if there was a want of prob- 
able cause for suing out the attachment, malice may be implied, and 
if P. J. Willis & Bro. authorized their agent to sue out the attach- 
ment, or concurred in it, assented to it, or adopted or ratified it after 
it was done, the law would impute the malice to them.’ ” 

The special charge asked, and the refusal of which is assigned as 
error, was: “If the evidence in this case shows that the affidavit for 
the attachment was made by an agent or attorney, and not by the 
plaintiffs in person, and if the evidence further shows that said affi- 
davit was so made by said agent or attorney maliciously and without 
probable cause, then before the plaintiffs could be held responsible 
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therefor, and before you could find a verdict against said plaintiffs 
for any damages which defendant may have sustained by reason 
thereof, the evidence must further show that plaintiffs at the time 
had knowledge of, and participated in, said malice, or that since that 
time said plaintiffs have ratified, adopted or approved the said mali- 
cious act of said agent and attorney who made said affidavit; and 
unless the jury should find from the evidence that plaintiffs so had 
knowledge of, and participated in, said malice, or that they after- 
wards ratified, adopted or approved said malicious acts, the jury 
should find for the plaintiffs on this issue.” 

This was a clear presentation of the doctrine of the liability of a 
principal for exemplary damages for the act of the agent in suing 
out a writ of attachment, and i is the rule adopted by this court, and 
should have been given, if not embraced in the general charge. 
Wallace v. Fineburg, 46 Tex., 50; Hays v. Railroad Co., id., 272. 

Although this view of the law was doubtless entertained by the 
learned judge below, and was so presented as to be thus understood 
by the legal mind, yet portions of the charge were calculated to 
mislead the jury by the failure to clearly draw the distinction be- 
tween the non-liability of the plaintiffs for exemplary damages by 
reason of the individual malice of the agent, and their liability 
therefor if they participated therein, or adopted or ratified the same 
with a knowledge of the facts. 

It is quite possible that the jury may have construed the portion 
of the general charge above quoted to mean that they should, as 
a matter of law, infer malice from the want of probable cause. 
This inference, however, does not necessarily follow as a conclusion 
either of law or fact, but it is a mere inference of fact, which the 
jury may or may not draw, according to the facts and circumstances 
of the case. Griffin v. Chubb, 7 Tex., 603. 

We are of opinion that, upon the proposition contained in the 
special charge asked and refused, the general charge may have mis- 
led the jury, and that the special charge asked should have been 
given. 

The thirteenth, fourteenth and sixteenth assigned errors will be 
considered together, and are as follows 

“13. The court erred in the general charge to the jury, wherein 
the following language is used, to wit: ‘In this case, the goods hav- 
ing been sold, the measure of actual damages would be the value of 
the goods so seized at the time taken, and ‘at the place taken, with 
eight per cent. interest thereon from the date of the seizure to this 
date, not to exceed $1,500.’ ” 
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In another part of the charge the jury are instructed, that “you 
will next inquire whether the same (the attachment) was mali- 
ciously sued out and without probable cause; if you find it was, 
you will then be authorized to find for the defendant exemplary 
damages not to exceed $20,000.’ 

7 14. The court erred in the general charge to the jury, wherein 
the following language is used, to wit: ‘ And give to the defendant 
such damages as will punish the plaintiff by setting a public ex- 
ample to prevent the repetition of the like wrongs.” And the court 
erred in repeating the above language in said charge.” 

It is complained because this proposition was announced in three 
different clauses of the charge. 

“16. The whole of said charge is erroneous because it is argu- 
mentative in its character, is a continuous recital and repetition of 
the ways and means by and through which defendant would be en- 
titled to recover damages of the plaintiff, and was in its very nature 
calculated to and did confuse, prejudice and mislead the jury, and 
besides, is a commentary upon the weight of the evidence adduced 
on the trial.” 

The phraseology and arrangement of the charge to the jury, 
when it conforms to the requisites of the statute and to the law of 
the case as applied to the issues and evidence, must be left, in a great 
degree, to the taste and discretion of the judge who gives it. 

The charge under consideration conforms in its general features 
to those usually given in such cases, and what we say under these 
assignments is ‘designed as suggestions which are deemed w orthy of 
consideration, as tending to prevent the frequent recurrence of sim- 
ilar assigned errors to the above. 

Although it is common to use such expressions as that objected 
to in the thirteenth assigned error in charges to the jury, and may 
be said to be authorized by that part of the pleadings ins which the 
plaintiff alleges the amount of his damages, yet the practice is sub- 
ject to objection. It is a well known fact that it is the almost in- 
variable rule with the pleader, as a mere matter of form, to place 
the general allegation of damage at an amount far exceeding any 
reasonable calculation. When, “therefore, the jury are told that, if 
they find for the plaintiffs, they are authorized to give damages not 
exceeding the amount of formal damages thus laid in the pleadings, 
they may take such an expression as an intimation upon the part of 
the court that the evidence authorized a verdict for the full amount 
claimed. 

In Bryan v. Acre, 27 Ga., 87, as quoted in note, p. 332, 2 Sedg. on 
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Damages (7th ed.), where the highest value of a house torn down 
and removed by the defendant, testified to by any witness, was 
$250, and the court instructed the jury that if they found it a case 
for exemplary damages, they might find a verdict for any amount 
not exceeding the sum laid in the declaration, which was $2,000, 
and the jury found a verdict for $567, this was set aside on the 
ground that this instruction might have improperly influenced the 
verdict as to the amount of damages. See, also, Glasscock v. Shell, 
decided at last Austin term. 

Under our practice, the pleadings are always read to the jury, 
and they are thereby advised of the amount claimed, and if, per- 
iulventure, they should now and then exceed this, the error can 
be easily corrected by a remittitur. 

Upon the question raised in the fourteenth and sixteenth assigned 
errors, it is suggested that if a distinct legal proposition as appli- 
cable to the issues and evidence is once clearly announced in the 
charge, its repetition may tend to impress the jury with the belief 
that, in the opinion of the presiding judge, the facts demand its ap- 
plication in the particular case, and thus their verdict may thereby 
be unintentionally influenced. 

The nineteenth assigned error is to the effect that the verdict is 
excessive and that a new trial should have been granted. Exemplary 
damages are said to rest in the sound discretion of the jury. This 
discretion is often abused, but the courts, from the very necessity of 
the case, are frequently embarrassed in deciding where the line of 
proper discretion ends, and where that of arbitrary abuse com- 
mences. The legislature wisely, in the administration of the crim- 
inal law, has seen proper to limit this discretion, by providing as a 
general rule in those cases where a fine in money is prescribed, 
either as the only punishment, or as an alternative for imprisonment, 
that the same shall not be less nor more than a certain amount. As 
illustrations, the fine for false imprisonment does not exceed 8500; 
for libel, which affects the reputation and may also affect the busi- 
ness credit of a party, is not less than 8100 nor more than $2,000; 
for malicious prosecution to extort money or for the payment or 
security of a debt, very similar to the wrongful and malicious suing 
out an attachment, not less than $100 nor more than $1,000; for 
malicious mischief to property, was, under our former statutes, reg- 
ulated in many cases by the value of the property, generally not to 
exceed three times its value, is under the Revised Statutes from $10 
to $2,000. That in criminal cases, the legislature, both for the pro- 
tection of society and of the individual offenders, should place a limit 
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on the verdict of a jury, and yet exemplary damages, which are 
allowed only in those civil cases which are gyves/-criminal in their 
nature, and then as a fine or penalty, should rest in the discretion 
of a jury, whose verdict in a great majority of cases far exceeds 
the highest fines allowed by law in criminal cases, is an inconsistency 
which may well arrest the attention of the legislative and judicial 
minds. By analogy, in the absence of a more definite rule, we 
might look to the example of the legislature in those cases in which 
they have fixed a minimum and maximum amount proportioned to 
the actual injury received. 

What was said by this court in Railroad Co. v. Nichols, decided 
at Austin term, 1882, is applicable in this case, that “ exemplary 
damages, when allowed, should bear proportion to the actual dam- 
ages sustained” (Mobile & Montgomery R. R. Co. v. Asheraft, 48 
Ala., 33); and that, “in this cause the actual damages assessed by 
the jury were $2,000, a sum probably not excessive under the facts 
of the case; but the exemplary damages were assessed at $8,000, 
which to us seems so clearly excessive when contrasted with the 
sum found for actual damages, and considered with reference to the 
facts of the case, that we are forced to the conclusion that it was 
the result of passion or prejudice, stimulated, perhaps, by the course 
pursued on the trial.” 

In that case the proportion between the actual and exemplary 
damages was as tivo bears to eight; here it is nearly as one to twelve. 
In this connection it is deemed proper to say that the case of 
| R. R. Co. v. Randall, 50 Tex., 254, so often cited to sustain large 
verdicts, was one of actual, not exemplary damages. 
| In our opinion the verdict in this case is excessive, and should 
| have been promptly set aside. 
) 

! 





For the errors above indicated, the judgment below is reversed 
and the cause remanded. 





REVERSED AND REMANDED. 


[Opinion delivered October 8, 1882.] 
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Jonun P. Davinpson v. Mosrs L. Parron. 


1. APPEAL TO DISTRICT COURT.—In counties where the civil jurisdiction of the 
county courts is abolished and vested in the district courts, appeals from judgments 
rendered in the courts of justices of the peace may be taken to the district courts. 

2, SAME — CONSTITUTIONAL LAW.— Sec. 3, art. V, Const. of 1876, provides that the 
supreme court shall have appellate jurisdiction only, and which shall extend to 
civil cases of which the district courts have original or appellate jurisdiction. That 
the district court has appellate jurisdiction over a case, is sufficient to confer 
jurisdiction upon the supreme court on appeal in such case. 


Apprat from Nacogdoches. Tried below before the Hon. R. H. 
Guinn, special judge. 

There was a motion to dismiss the appeal. The facts are set 
out in the opinion. 


Reaves & Dodd, for motion. 
John P. Davidson, for appellant 


Bonner, Associate Justice.— Appellee Patton instituted this 
suit against appellant Davidson in the court of a justice of the 
peace of Nacogdoches county, September 16, 1878, for balance of 
$49.12 due on account, and by amendment, October 28, 1578, for 
an additional account for $13.09. A judgment was rendered in 
that court, October 31, 1878, in favor of Patton for $62.21, from 
which an appeal was taken to the county court. Under an act of 
the legislature abolishing the jurisdiction of the county court of 
that county, the cause was transferred to the district court. On 
October 18, 1581, a trial was had in this latter court, which resulted 
also in a verdict and judgment for Patton for $62.21, beside interest 
and costs, from which this appeal was taken by Davidson. The 
question now before us arises on the motion of Patton to dismiss 
the appeal for want of jurisdiction in this court to entertain the 
same. 

Section 3, article V, constitution of 1876, provides that the 
supreme court shall have appellate jurisdiction only, and which 
shall extend to civil cases “of which the district courts have original 
or appellate jurisdiction.” It is not questioned but that the district 
court had appellate jurisdiction of the case, and this was sufficient 
to confer jurisdiction on this court also, under the construction 
heretofore given to the above clause of the constitution. Pevito v. 
Rodgers, 52 Tex., 581. 

Morion OVERRULED. 

[Opinion delivered October 13, 1882.] 
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W. G. Vea er at. v. B. F. Forrson anp Wire. 
(Case No. 1289.) 


1. Surr By HEIR —~ WHEN MAINTAINABLE, AND HOW OBJECTED 50.— The objec- 
tion that the petition of one who sues as heir does not show that thete was no 
administration, and no necessity for administration, cannot be taken by a motion 
in arrest of judgment; nor is such objection, if properly taken, valid, when the 
object of the suit is to cancel the conveyance or unauthorized will of the deceased. 

. VOLUNTARY CONVEYANCE BY MINOR — VOIDABLE BY WHOM.— A conveyance by 
a minor made without consideration may be avoided by the sole heir of the minor, 
the latter having died before becoming of age. 

3. CONVEYANCE— WHEN A WILL — UNDUE INFLUENCE — GUARDIAN.— It is good 
ground to cancel a conveyance by a minor, that it was not to take effect until the 
minor's death, or that it was procured by the undue influence of her guardian. 

4. APPELLANT — PRACTICE IN APPELLATE COURT.— One who, by the order of the 
county court, was awarded relief embraced in his prayer, and on appeal to the 
district court was awarded the same relief, but in an enlarged degree, cannot in 
the supreme court complain of these orders. 

. DEATH OF WARD — EFFECT OF, ON JURISDICTION —SETTLEMENT OF ACCOUNTS 
OF GUARDIAN.— The death of the ward does not deprive the county court of 
jurisdiction to settle the guardian’s accounts. 

6. APPEAL FROM COUNTY CoUuRT— EFFECT OF CONSOLIDATION OF WITH ORIGINAL 
surt.— Where acase appealed from the county to the district court, and an original 
suit between the same parties, are by agreement consolidated and heard together, 
the district court has jurisdiction to make such order as the county court might 
have made, as well as to adjudicate the questions at issue in the suit originally in- 
stituted in that court. 


bo 


ve 


Arrest from Anderson. Tried below before the Hon. Peyton 
F. Edwards. 

Earle E. Cravens was a minor, whose guardianship was pending 
in the county court of Anderson county, and Geo. F. Alford was 
her regular guardian. In her twentieth year, while the guard- 
ianship was still pending, she made a deed conveying to W.G. Veal 
all her lands except four tracts, and at the same time executed 
another written instrument directing Veal to convey the lands to 
certain persons therein named. The wife of Geo. F. Alford was 
one of these persons. So also were Grace and Geo. W. Cravens, 
colored persons, old family servants. There were a number of 
others, amongst them the children of her sister, Mrs. Fortson. 
Earle died a few days after this, without having arrived at her ma- 
jority. The guardian soon thereafter filed his final account and 
report, as required by law, reciting, amongst other things, that 
Earle had executed the conveyance and written instrument above 
mentioned. Appellees, claiming Mary P. Fortson to be the only 
heir and legal representative of Earle, contested the report, and 
the court sustained objections to so much of it “as states that 
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the said Earle E. Cravens during her life-time had conveyed said 
lands” .to Veal; the deed was disapproved by the county court, 
and Alford appealed to the district court. Pending that ap- 
peal, appellees filed their original suit in the district court against 
Veal and others to set aside the deed to Veal and the conve yances 
he had made by virtue thereof, on the ground that it was a nullity 
by reason of Earle’s minority, and that she was induced to make 
the same by the fraud and undue influence of her guardian. The two 
cases, involving the same subject matter, were consolidated by 
consent. 

The following are extracts from the charge of the court: “If, 
under the testimony, you find that at the time of the execution of 
suid conveyance to Veal said Earle Cravens was not twenty-one 
years of age, and was unmarried, and died afterwards before she was 
twenty-one years old, and that said conveyances and the accompa- 
nying instrument directing Veal to convey the property to others 
were donations or gifts, and not sales by Earle Cravens for a money 
or valuable price, and also find that said Mary Fortson is the sole 
heir at law of said Earle Cravens, you will find that the said con- 
veyances are void, and as these facts are not disputed by any testi- 
mony, vou will find for the plaintiffs.” The charge instructed the 
jury to proceed further and find specially on the issues: Ist. Whether 
said deed and instrument were intended to take effect at once, or 
only after the death of Earle Cravens. 2d. Was said conveyance 
executed under undue influence from Geo. F. Alford? On the latter 
issue the court charged: “It is a badge of fraud or undue influence 
for the minor ward, who is at the time a member of the guardian's 
family, to convey property directly or indirectly to the wife or chil- 
dren of the guardian, and nothing but the clearest and _ plainest 
proof that such conveyance was made without the wish or partici- 
pation of the guardian, would sustain such a conveyance.” The 
jury found a general verdict for plaintiffs, and also found on the 
special issues, that the conveyance was not to take effect until 
the death of Earle Cravens, and also that it was procured by the 
undue influence of Alford. 

The testimony of the notary who took the acknowledgment of 
Earle Cravens to the conveyance to Veal and the accompanying 
instrument, is that she directed him to hold the deed until she got 
well, or in case of her death to hand it to W. G. Veal or Geo. F. 
Alford, and after her death he banded it to Alford. She said that 
she thus disposed of her property because she did not wish her 
brother-in-law, B. F. Fortson, to have any of it, because he had not 
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treated her as he ought to have done. The testimony of the attend- 
ing physician who signed the deed as a witness is, that she was at 
the time dangerously ill. Veak proved that the conveyance was 
without consideration and that he had no interest in the lands. 

The nature of the evidence bearing on the other special issue may 
be gathered from the statements in the briefs of counsel. 

The judgment of the court vacated the conveyance to Veal, and 
in other respects followed the order made by the county court, as- 
certaining the balance due Alford as ouardian, and otherwise due 
by the estate, and authorizing the guardian, in turning over the 
property to Mrs. Fortson, the sole heir, to retain seven specified tracts 
of land, subject to the further order of the county court, or until 
settlement of all claims against the estate. The judgment of the 
county court for the sale of lands had been asked by the guardian, 
and that court had allowed him to retain four tracts of land, subject, 
etc., instead of seven. This appeal was prosecuted by Geo. W. Alford, 
and by Grace and Geo. Washington Cravens. 


T. J. Williams, for appellant. 

I. If Earle E. Cravens died while a minor under guardianship, 
leaving an estate incumbered with debt, an administration on said 
estate was necessary to pay said indebtedness, and such administra- 
tion will be presumed in law, unless it be alleged and proved that 
the heir at law claiming said estate has tendered and paid off such 
indebtedness, and that administration is unnecessary. See R.%., 
arts. 2682), 2696, and the general laws of administration of estates 
of decedents. 

If. If there was administration on Earle’s estate pending, the 
administrator was the legal representative thereof, and he ought, if 
any one, to have the legal right to attack her deed to Veal on the 
ground of her minority. 

III. The contract or conveyance of a minor is voidable only, and 
not void, and neither the minor nor any one else for him can attack 
such conveyance until after the minor arrives at majority. If the 
minor dies before majority, the conveyance becomes absolute, except 
in some cases of fraud and undue influence, and as to creditors, 
where the conveyance was a gift without a money or valuable con- 
sideration. The heir at law of such minor cannot attack such con- 
veyance except for fraud and undue influence. 8 Tex., 81; 17 Tex., 
341, 417; 2 Kent, 12th ed., p. 233. 

- IV. The conveyance of a minor can be attacked by the minor 
after majority only upon the grounds that said conveyance was 
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injurious to the minor’s interest, and the consideration must be 
returned. If the minor died a few days after executing the convey- 
ance, the conveyance could not injuriously affect the personal inter- 
est of said minor at majority, in the estate conveyed, and the heir 
at law of said minor could not attack such conveyance on the ground 
of the minority. 

V. The guardian, Geo. F. Alford, was required to act in good faith 
with his ward, Earle E. Cravens, but he was not required by law to 
prohibit her from making the deed to Veal; and if he, at her re- 
peated and earnest solicitations, acting in good faith, merely aided 
her in carrying out her wishes in regard to her property, without in 
any manner using his influence to induce her to make the convey- 
ance, he was guilty of no fraud or undue influence. His private 
“wishes,” or mere “participation” in the transaction, could not 
affect the conveyance. 

VI. If the deed from Earle to Veal was in other respects a valid 
and binding conveyance, the mere fact that it was or may have 
been intended to take effect upon the happening of some future 
event —as that of her death — did not of itself invalidate the deed, 
and the conveyance would have been perfected upon the happening 
of that event. R.S., art. 556. 

VII. If the ward dies before arriving at majority, the guardian- 
ship shall be immediately closed, and the guardian is required to 
make a final report therefor, and the estate shall be turned over to 
the administrator or other person entitled to it. The guardian can- 
not proceed under his guardianship to administer on the estate for 
the purpose of selling lands to pay the debts, nor can the court order 
sales therefor, in said proceeding. If there are debts, a proper, sep- 
arate and distinct administration must be had in the county court 
having jurisdiction. See R.S., art. 2682 ef seg., and the statutes for 
administration of estates, ete. 

VIII. There is a fundamental error in that portion of the judg- 
ment of the district court which reads as follows: “It is further 
ordered and decreed by the court, that the exceptions of appellant 
Geo. F. Alford to the objections of Mary P. Fortson and her bus- 
band, Benjamin F. Fortson, contestants to the final report and ex- 
hibit of said Alford as guardian of the said Earle E. Cravens, in the 
county court of Anderson county, be overruled, and that the objec- 
tions of said Fortson and wife to said report and exhibit be sustained 
as to so much thereof as states that the said Earle E. Cravens dur- 
ing her life-time had conveyed the above described tracts of land 
to the defendant W. G. Veal.” And in that portion following: 
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“And that said plaintiffs do have and recover of the defendant 
Geo. F. Alford the costs of the district court in and about the appeal 
from the county court expended.” 

IX. The deed from Earle to Veal was voidable only, and not 
void, and the county court had no jurisdiction to pass upon its va- 
lidity or to set it aside, and should have discharged the said guard- 
ian if the statements of his report were found to be true, leaving 
the heir at law to her remedy in the district court having jurisdic- 
tion of the subject matter. The district court, on appeal from the 
county court, will not adjudicate matters that the county court had 
no jurisdiction over. See Const., art. V, secs. 8 and 16; R.S., art. 

2682. 


R. S. Peeves, for appellees. 

I. Appellees assert the sufficiency of their petition, and deny that 
the court overruled or took any action on the defendants’ exceptions 
to plaintiffs’ petition. 

II. If administration on the estate of Earle E. Cravens was nec- 
essary it should have been pleaded, and was not a ground to arrest 
the judgment. But appellees (plaintiffs) maintain that they were 
entitled to said estate and had oe to bring the suit, without 
administration on said estate. Lacy v. W illiams, 8 Tex., 182; — 
dings v. Steele, 28 Tex., 748; Rogers v. Kennard, 54 Tex., 36; R.S., 
art. 2618, ch. 18, Final Settlement; ; art. 2682, and following artic se 
arts. 2688, 2689, 2572, 2590 to 2594, 2477, 2105, 2107, 2135, 2136, 
2142-3; Means v. Robinson, 7 Tex., 513; Wright v. Doherty, 50 Tex., 

4; Yerby v. Hill, 16 Tex., 381; Sayles’ Treatise, sec. 98; 1 Par. on 
Con., pp. 329, 330; Title 99, on Will, R.S., art. 4857; Moore v. Moore, 
23 Tex., 637. 

III. Earle E. Cravens, being a minor and under guardianship, her 
conveyance to W. G. Veal was void, and not merely voidable, and 
such conveyance did not become absolute by reason of her death 
during her minority, and the appellees as her heirs at law were 
entitled to bring this suit. 

. . . IV. The court did not err in decreeing that Alford should 
retain in his hands a sufficient quantity of land to pay the claims 
against the estate, and that he should deliver the balance of the es- 
tate to appellants Fortson and wife. The decree of the court was 
made on Alford’s application to sell land for the payment of the 
claims. The appellees Fortson and wife made themselves parties to 
the proceedings in the county court, and claiming the estate of Earle 
Cravens, after payment of said claims, objected to so much of Al- 
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ford’s exhibit as related to her sale to W. G. Veal and Alford’s ex- 
planation of the sale. The court decreed that appellee Mary Fortson 
was heir at law of Earle E. Cravens, and entitled to her estate after 
payment of the claims against it. The district court made a like 
decree, setting aside the conveyances as clouds on appellees’ title. 
Fortson and wife offered to pay the claims. The claims amounted to 
$1,615.96, of which sum more than $1,000 were claimed and allowed 
as commissions to Alford, and the balance was for claims either paid 
by him, or for expenses and costs of the guardianship, as shown by 
his report and the decrees of the court as above referred to. R.S., 
arts. 2469, 2470, 2479. For powers and duties of guardians, see ch. 
8, arts. 2540, 2542, 2544; id., ch. 12, pp. 380, 381; also arts. 2594-5, 
2688, 2477, 2105, 2107. As to jurisdiction, see Wright v. Doherty, 
50 Tex., 42; Murchison v. White, 54 Tex., 83. 


GovLp, Cuter Justice.— The objection that this suit could not be 
maintained by the heirof Earle Cravens without showing that there 
was no administration on the estate, and no necessity for adminis- 
tration, does not appear to have been made in any way entitling it 
to consideration. The record shows no action on the exception to 
the petition, and motion in arrest of judgment was not the proper 
mode of presenting such a question. But even had the question 
been properly made, we are of opinion that a suit of this character 
was maintainable by the heir. The cases cited by appellee are 
precedents forso doing. Moore v. Moore, 23 Tex., 637. The reasons 
which exist for requiring the heir, who sues to recover a debt due 
his ancestor, or to recover personal property, to negative the exist- 
ence and the necessity of administration, do not apply when the ob- 
ject of the suit is to cancel a conveyance of real estate by that 
ancestor, or to vacate his unauthorized will. 

2. We find it unnecessary to inquire whether the court erred ia 
charging the jury, in effect, that if the conveyance by the minor 
was without consideration it was void, and to find for piaintiffs. 
Whether the conveyance was void or not, it was, at all events, void- 
able by the heir. The authorities are ample that the right to avoid 
such conveyances may be exercised by the privies in blood of the 
minor. Tyler on Infancy, 59, and authorities there cited; Bac. Abr., 
“Infancy,” 6; Austin v. Charlestown, 8 Met:, 196; Breckinridge’s 
Heirs » Ormsby, 1 J. J. Marsh. (Ky.), 256; Hoyle v. Stowe, 2 
Dev. & Bat., secs. 322-3; Parsons ». Hill, 8 Mo., 136; Jefford’s 
Adm’r v. Ringold & Co., 6 Ala. (N. 8.), 547; Schouler on Domestic 
Relations, 535. As the plaintiff, the sole heir of Earle Cravens, had 
the right to avoid her conveyance made without consideration, it is 
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not material to decide whether the conveyance was absolutely void 
or not. In either event the verdict must have been for the plaintiff. 

3. But the jury found that the deed was not to take effect until 
the death of Earle Cravens, and they found also that the deed was 
procured by the undue influence of the guardian, Alford. In our 
opinion the evidence is ample to support each of these findings, and 
either of these grounds was sufficient to entitle plaintiff to have the 
conveyance cancelled. These questions having been fairly submit- 
ted to the jury, their verdict is conclusive of the merits of the case. 
The statute of wills cannot be evaded by giving the will the form 
of a deed to take effect on the death of the party. Millican v. Mil- 
lican, 24 Tex., 426; Carlton v. Cameron, 54 Tex., 77. 

4. It is claimed that the court erred in ordering seven tracts of land 
to be retained by the guardian and the balance to be turned over to 
the plaintiff. It must be recollected that one branch of the case is an 
appeal from an order of the county court, and that the guardian 
had asked of the county court an order that he retain four tracts of 
land. It is not perceived that he can complain because the district 
court on appeal allowed him to retain seven instead of four tracts 
of land. Notwithstanding the death of the ward, the county court, 
or, on appeal from the county court, the district court, had authority 
to settle the accounts of the guardian. No administration on the 
ward’s estate was necessary, and in such case there is authority for 
the court to order the estate turned over to the heir. “See Berry v. 
Young, 15 Tex., 369. However, in this case the court made no order 
for the sale of any of the land, and no question as to its power to 
do so is before us. 

5. It is true that the county court had no jurisdiction to finally 
adjudicate the question of the validity of the conveyance, but it had 
authority, in settling the guardianship, to determine whether the 
guardian should account for the land conveyed or not. The district 
court entertaining this case not only on appeal from the county 
court, but as an original proceeding to cancel the deed, had full juris- 
diction to make not only the order which the county court might 
have made, but to determine finally the question of the validity of 
the conveyance. That question embraced the real controversy, and 
was rightly decided in the district court. Afterexamining the vari- 
ous errors assigned by appellants, our conclusion is that no error 
was committed by the court below entitling them to have the judg- 
ment reversed, and it is accordingly ordered that it be affirmed. 


AFFIRMED, 
[Opinion delivered October 10, 1882.) 
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Wirson Lumpkin v. E. B. Suyru, Guarptan, Ere. 


1. APPEAL FROM PROBATE TO DISTRICT CoURT.— Under the probate acts of the 
fifteenth legislature (August 9 and 18, 1876), a bond was required as a pre- 
requisite to an appeal from the county to the district court in cases pertaining to 
estates of deceased persons. 

2. Same.— An application for the probate of a will was resisted in the county court 
by a guardian of the estate of certain minors; being unsuccessful, appeal was 
taken to the district court July, 1879. Held, a motion to dismiss the appeal for 
want of jurisdiction, resulting from the absence of an appeal bond, should have 
been sustained. 


Error from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 


I. J. Williams, for plaintiff in error. 


Greenwood & Gooch and R. A. Reeves, for defendant in error. 

The first assignment of error of the plaintiff in error is, “ That 
the district court erred in overruling the motion of said ree 
to dismiss the appeal from the county court, filed December 5, 1879 
because said Smyth, as guardian, etc., had given no appeal bond as 
required by law.” 

The guardian of the estate of the minor had, at the date of the 
appeal in this case, the legal right to appeal from the decree of the 
county court to the district court without giving an appeal bond. 
See R. S., art. 1489; General Laws of the 12th Leg., $$ 420, 421, 
422, 424, 425; Acts of the 15th Leg., p. 192, $$ 197, 198, 199, 200, 
201, 202; Sayles’ Practice, sec. 681; ‘Davis v. Thomas, 5 Tex., 389; 
Peabody v. Marks, 25 Tex., 19; Act of 1876; R.S., art. 2713; Ennis 
v. Crump, 6 Tex., 35; Daniels v. Gregg, 13 Tex., 384; Battle v. 
Howard, 13 Tex., 347. 


Bonner, Associate Justice.— This proceeding was instituted on 
December 9, 1878, in the county court of Anderson county, by the 
application of Wilson Lumpkin, plaintiff in error, to probate a cer- 
tain written instrument as the last will and testament of E. W. D. 
Murchison, deceased. E. B. Smyth, defendant in error, as the 
guardian of the estates of Benjamin and Walter Murrell, contested 
its probate. On the trial in the county court, had July 26, 1879, 
the instrument was admitted to probate as such will, to which 
Smyth, as such guardian, excepted, and gave notice of appeal to 
the district court, and prosecuted the same without bond. In the 
district court Lumpkin made motion to dismiss the appeal because 
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not material to decide whether the conveyance was absolutely void 
or not. In either event the verdict must have been for the plaintiff. 

3. But the jury found that the deed was not to take effect until 
the death of Earle Cravens, and they found also that the deed was 
procured by the undue influence of the guardian, Alford. In our 
opinion the evidence is ample to support each of these findings, and 
either of these grounds was sufficient to entitle plaintiff to have the 
conveyance cancelled. These questions having been fairly submit- 
ted to the jury, their verdict is conclusive of the merits of the case. 
The statute of wills cannot be evaded by giving the will the form 
of a deed to take effect on the death of the party. Millican v. Mil- 
lican, 24 Tex., 426; Carlton v. Cameron, 54 Tex., 77. 

4. It is claimed that the court erred in ordering seven tracts of land 
to be retained by the guardian and the balance to be turned over to 
the plaintiff. It must be recollected that one branch of the case is an 
appeal from an order of the county court, and that the guardian 
had asked of the county court an order that he retain four tracts of 
land. It is not perceived that he can complain because the district 
court on appeal allowed him to retain seven instead of four tracts 
of land. Notwithstanding the death of the ward, the county court, 
or, on appeal from the county court, the district court, had authority 
to settle the accounts of the guardian. No administration on the 
ward’s estate was necessary, and in such case there is authority for 
the court to order the estate turned over to the heir. “See Berry v. 
Young, 15 Tex., 369. However, in this case the court made no order 
for the sale of any of the land, and no question as to its power to 
do so is before us. 

5. It is true that the county court had no jurisdiction to finally 
adjudicate the question of the validity of the conveyance, but it had 
authority, in settling the guardianship, to determine whether the 
guardian should account for the land conveyed or not. The district 
court entertaining this case not only on appeal from the county 
court, but as an original proceeding to cancel the deed, had full juris- 
diction to make not only the order which the county court might 
have made, but to determine finally the question of the validity of 
the conveyance. That question embraced the real controversy, and 
was rightly decided in the district court. Afterexamining the vari- 
ous errors assigned by appellants, our conclusion is that no error 
was committed by the court below entitling them to have the judg- 
ment reversed, and it is accordingly ordered that it be aflirmed. 


AFFIRMED, 
[Opinion delivered October 10, 1882.} 
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Wirson Lumpkin v. E. B. Suyru, Guarpran, Ere. 


1. APPEAL FROM PROBATE TO DISTRICT CoURT.— Under the probate acts of the 
fifteenth legislature (August 9 and 18, 1876), a bond was required as a pre- 
requisite to an appeal from the county to the district court in cases pertaining to 
estates of deceased persons. 

2. Same.— An application for the probate of a will was resisted in the county court 
by a guardian of the estate of certain minors; being unsuccessful, appeal was 
taken to the district court July, 1879. Held, a motion to dismiss the appeal for 
want of jurisdiction, resulting from the absence of an appeal bond, should have 
been sustained. 


Error from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 


I. J. Williams, for plaintiff in error. 


Greenwood & Gooch and R. A. Feeves, for defendant in error. 

The first assignment of error of the plaintiff in error is, “ That 
the district court erred in overruling the motion of said Lumpkin 
to dismiss the appeal from the county court, filed December 5, 1879, 
because said Smyth, as guardian, etc., had given no appeal bond as 
required by law.” 

The guardian of the estate of the minor had, at the date of the 
appeal in this case, the legal right to appeal from the decree of the 
county court to the district court without giving an appeal bond. 
See R. S., art. 1439; General Laws of the 12th Leg., $$ 420, 421, 
4299, 424, 425; hoe of the 15th Leg., p. 192, $§ 197, 198, 199, 200, 
201, 202; Say les’ Practice, sec. 681; Davis v. Thomas, 5 Tex., 389; 
Peabody v. Marks, 25 Tex., 19; Act of 1876; R.S., art. 2713; Ennis 
v. Crump, 6 Tex., 35; Daniels v. Gregg, 13 Tex., 384; Battle v. 
Howard, 13 Tex., 347. ' 


Bonner, Associate Jusrice.— This proceeding was instituted on 
December 9, 1878, in the county court of Anderson county, by the 
application of Wilson Lumpkin, plaintiff in error, to probate a cer- 
tain written instrument as the last will and testament of E. W. D. 
Murchison, deceased. E. B. Smyth, defendant in error, as the 
guardian of the estates of Benjamin and Walter Murrell, contested 
its probate. On the trial in the county court, had July 26, 1879, 
the instrument was admitted to probate as such will, to which 
Smyth, as such guardian, excepted, and gave notice of appeal to 
the district court, and prosecuted the same without bond. In the 
district court Lumpkin made motion to dismiss the appeal because 
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no bond had been given, which motion was by the court overruled, 
and the decree of the probate court reversed. From this latter 
judgment Lumpkin sues out this writ of error, and assigns as one 
of the errors below, the judgment overruling his motion to dismiss 
the appeal to the district court. 

The decision of this question depends upon the proper construc- 
tion of our statutes of 1876, bearing upon this subject. By the pre- 
ceding act of March 16, 1848 (Pasch. Dig., art. 1503), it was provided 
that no security should be required of executors or administrators 
of deceased persons’ estates, in appeals taken in suing for money or 
property, etc. This statute did not in terms embrace guardians, 
and that it did not exempt them from giving bonds in cases of 
appeal has been expressly decided by this court. Watson v. Guest, 
41 Tex., 559. 

By section 420, probate act of August 15, 1870 (Pasch. Dig., art. 
5783), providing for appeals in matters of probate from the probate 
to the district court, any person who might consider himself ag- 
grieved by any decree, order or judgment of the probate court 
might appeal as a matter of right, without bond. That act not 
only legislated upon the subject matter of estates of deceased per- 
sons, but over that also of the guardianship of estates of living 
persons. Pasch. Dig., arts. 6890-6993. 

Subsequently, in 1876, the fifteenth legislature passed two separate 
acts covering the subject matter of the above act of 1870; one, 
approved August 9, 1876, entitled “ An act to regulate proceedings 
in the county court pertaining to the estates of deceased persons ” 
(Gen. Laws 15th Leg., 93); and the other, approved August 18, 1876, 
entitled “ An act to provide for the guardianship of persons and 
estates of minors,” ete. (Gen. Laws 15th Leg., 175). The former of 
these two acts seems to have been mainly copied from the probate act 
of 1848, and the latter, so far as the same relates to guardianships, 
from that of 1876. By sec. 197 of the act of 1876, pertaining to 
guardianships (Gen. Laws 15th Leg., 192), an appeal from any decis- 
ion, order or judgment pertaining to matters of guardianship was 
given as a matter of right, without bond, not only to the guardian, 
but to any person who might consider himself aggrieved. But by 
sec. 130 of the act of 1876, pertaining to estates of deceased persons 
(Gen. Laws 15th Leg., 128), a bond was required as a prerequisite to 
an appeal from the county to the district court in cases pertaining 
to estates of deceased persons. The controversy in this case arose 
under this act of 1876, pertaining to estates of deceased persons, 
and not under that pertaining to guardianships, and hence the pro- 
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visions of the former requiring an appeal bond, and not that of the 
latter dispensing with such bond, must govern. The jurisdiction of 
the district court, therefore, did not attach, and that court erred in 
overruling the motion to dismiss the appeal. 

It is not inappropriate to mention that the Revised Statutes now in 
force contain an act similar to that above quoted (Pasch. Dig., art. 
1503), but extending its provisions so as to include guardians. R. S., 
art. 1408. 

The judgment of the court below should be reversed and the 
cause dismissed for want of jurisdiction, and the cost of the district 
court and of this court should be adjudged against the defendant in 
error, E. B. Smyth (Wadsworth v. Chick, 55 Tex., 241), and it is 
accordingly so ordered. 

REVERSED AND DISMISSED. 


[Opinion delivered October 13, 1882.] 





Tue Inrernationa, & G. N. R. R. Co. ann Tue Missovrt Pactric 
R. R. Co. v. Marrua Kinprep. 


(Case No. 1280.) 


1. DAMAGES FOR NEGLIGENTLY CAUSING DEATH — RarLroap.— Under the statutes 
(R. S., arts. 2899, 2900), an action for actual damages lies in favor of the parent, 
ete., for damages against a corporation for negligently causing death, whether an 
action ever accrued in favor of the deceased or not. Such action lies in case of the 
instantaneous death. 

SamME— ACTION BY PARENT FOR DEATH OF soN.— In an action for damages by 
the surviving parent (mother) for the death of her adult son, her pecuniary con- 
dition may properly be alleged to show the reasonable expectation of pecuniary 
assistance from the deceased, but not for the purpose of increasing the amount of 
damages. 

. Deposrrions — IDEM sonans.— A commission to take depositions of John McKay 
was returned with testimony given by John Macke. The testimony was ad- 
mitted,— it not appearing but that the words McKay and Macke were idem sonans. 
Held, that there was no error in admitting the testimony. 

4. EvipENCE.— See case where admission of hearsay testimony was held immaterial; 
the same testimuny having been given without objection in answer to other 
questions. 

5. PROVINCE OF JURY — Notice.— It was a question of fact whether a train-master 
charged with the duty of examining for defects, etc., in machinery, etc., actually 
knew or could have known the defect causing his own death. His duty as em- 
ployee does not, as matter of law, relieve the company employing him from re- 
sponsibility for negligence in the use of defective machinery. 

G. Fact cAsE.— See case of conflicting testimony where the court refused to set 
aside a verdict. 
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7. Damages — AnNurty.— The jury are not limited in damages to the present value 
of an annuity for the probable duration of life of the plaintiff, for the amount 
shown to have been actually furnished the plaintiff per annum during her life by 
the deceased son. 


Arprat from Anderson. Tried below before the Hon. Peyton I. 
Edwards. 
The opinion contains a very full statement of the record. 


Greenwood & Gooch, for appellants. 

I. The right of appellee to maintain this action was purely a 
statutory right, and the appellee, to show herself entitled to main- 
tain her action under the statute, must show that a right of action 
accrued to her dead son which could and did survive to her; but 
having shown in her petition, and by the evidence, that the death 
of her son was simultaneous with the injury, she has shown that no 
cause of action accrued to her son to survive to her. See R. &., arts. 
2900, 2903; Const., art. XVI, sec. 26; Hollenbeck v. Berkshire BR. 
Co., 9 Cush., 481; Kearney v. Boston & Wore. R. Co., id., 108; 
Bancroft v. Boston & W. R. Co.,11 Allen, 349; Pierce on Railroads, 
p. 385. 

II. The court erred in overruling the motion of defendants to 
suppress the deposition of John Macke, as shown in bill of excep- 
tions No. 1, there being no interrogatories propounded to John 
Macke, and no commission to take John Macke’s deposition, but 
upon the contrary, the interrogatories were propounded to John 
McKay, and the commission authorized the taking of the deposition 
of John McKay. See R.S., art. 2219; Garner v. Cutler, 25 Tex., 
182; Brown v. Barry, 3 Dall., 367. 

III. The court erred in permitting the plaintiff to read to the 
jury the following portion of the plaintiff's deposition, to wit: 
“ Witness had no means of support except her own labor, and the 
labor of her son up to the date of his death, the same having been 
objected to by the defendants upon the ground that it was irrele- 
vant; that the poverty of the plaintiff, or her helplessness, could 
not increase or diminish her claim to damages.” See Conant v. 
Griffin, 48 Ill., 411; Chicago & N. W. R. Co. v. Bayfield, 37 Mich. ; 
Denver 8. P. & P. R. Co. v. Woodward, 4 Col., 1, 162; Chicago & 
N. W. R. Co. v. Moranda, 93 Ill, 3802; Illinois Cent. R. Co. ». 
Bache, 55 IIL, 379; Chicago & N. W. R. Co. v. Howard, 6 Brad. 
(Ill.), 569; Central R. Co. v. Moore, 61 Ga., 151; Potter v. Chicago 
& N. W. R. Co., 21 Wis., 372; 22 Wis., 615; Barley v. Chicago & 
A. R. Co., 4 Biss., 480; Pierce on Railroads, 397. 
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IV. The court erred in permitting the plaintiff to read the answer 
of John Macke, as follows, in answer to the third cross-interrogatory 
of defendants, to wit: “ Ed. Dowd said he reported the cars in bad 
condition, and witness knows the cars were brought to Houston for re- 
pairs, about two weeks before Kindred was killed; witness don’t 
know to whom report was made,”— the defendants having objected 
to so much of said testimony as relates to what Dowd said, upon 
the ground that it was hearsay. The statements of an agent are 
admissible to charge the principal, only when they are a part of the 
res geste. They are not admissible when made out of the presence 
of the principal and to a third person, having nothing to do with 
the subject matter, and at-a time when the agent was not engaged 
in the business to which the controversy relates. Gonzales College 
v. McHugh, 26 Tex., 677; Whiteside v. Maegasel, 51 Ill; Griffin ». 
Montgomery & C. R. R. Co., 26 Ga., 111; Robinson v. Fitchburg 
R. R. Co., 7 Gray, 92. 

V. The verdict of the jury is contrary to the law as charged by 
the court, and against the law and evidence in this: 1. The 
court charged the jury—‘In order, then, for the plaintiff to 
recover, the proof must satisfy you, first, that the railroad company 
knew of said defect, or by the use of reasonable diligence and care 
might have ascertained the defect, and so knowing, failed to repair 
it within a reasonable time. Second. That Kindred did not know 
of said defect in fact, and that it was not such a defect as he could 
have ascertained with his senses by the use of ordinary care on his 
part at the time he attempted to use the brake. Third. That it 
was not the duty of Kindred to inspect the train and know its con- 
dition, and see that it was repaired.” Where a man has been 
employed by a railroad company as conductor to take charge of a 
train of cars to be used for construction and repairs at intermediate 
points on the railroad, and where it was one of his duties, imposed 
upon him as such conductor, to inspect such train, and to keep it 
in repair with the means furnished by the company, and if not 
furnished, to make a requisition on the company’s principal repair 
officer for such means; and where a brake upon one of the cars in 
his charge got out of repair for the want of a nut or screw on 
the brake-wheel to the brake-rod, so as to make it dangerous in its 
use; and where the conductor failed to inspect said brake, its defect 
being patent or plain to be seen, or where the conductor did inspect 
said brake and knew of its defects, the same being easy to repair, 
and the conductor having time, ability, and the means at hand to 








494 I. &G.N. ann M.P.R. R. Cos. v. Kixprep. [Tyler Term, 





Argument for the appellants. 





repair, failed to do so, and afterwards attempted to use such brake 
whilst the train was in motion, when the wheel thereof came off, 
which caused him to lose his balance and fall between the cars, 
and was crushed and instantly killed; and where the mother of 
such conductor brought an action for damages to herself against 
the railroad company, charging the railroad company with negli- 
gently causing the death of her son, and recovers a verdict and 
judgment for $1,999 against the railroad company,—in such a 
case such verdict and judgment was contrary to the law and the 
evidence, because in such case the deceased, by his negligence, con- 
tributed directly to his death, and such judgment should be reversed, 
because it is against the evidence. See McAfee v. Robertson, +1 
Tex., 357; Raitvend Company v. Doyle, 49 Tex., 199; Pierce on 
Railroads, p. 379, and authorities noted 4 on same page; id., p. 380, 
and authorities in notes 1 and 2. 

VI. Where the conductor of a construction train had knowledge 
of the defect in machinery, or being inspector of his own train, and 
having a reasonable opportunity to inform himself, and who ought 
to have known of such defects, he is presumed, by remaining in the 
particular service, to have assumed the risks of such volunt: uy eX- 
posure of himself in the use of such machinery, and he cannot 
recover for an injury resulting therefrom, and his knowledge has the 
same effect, whether the company was informed or ignorant of such 
defect. 

VII. Where a mother, who is seventy-two years of age and in 
feeble health, and whose probable time of life cannot exceed seven 
vears and seven months, and whose son has been killed by a railroad 
company, at the age of thirty-three, and from whom, when living, 
she had a reasonable expectation of receiving $120 per annum dur- 
ing the remainder of her life, in an action against the railroad com- 
pany for negligently causing the death of such son, and thereby 
destroying her prospect of receiving the $120 per annum during the 
balance of her life, cannot legally recover more money than would 
be necessary to purchase an annuity of $120 per annum during the 
remainder of her life, and any sum of money found in excess of that 
sum is not authorized by the law of the land. Quin v. Moore, 15 
N. Y., 482, 435; Telfor v. Northern R. Co., 1 Vroom, 188; Pym ». 
Great Northern R. Co., 4 Best. & S., 396; Paulmier v. Erie R. Co., 
5 Vroom, 151; Kesler v. Smith, 66 N. C., 154; Burton v. Wil. & W. 
R. Co., 82 N. C., 504; Needham v. Grand Trunk R. Co., 38 Vt., 294; 
Pierce on the Law of Railroads, 393-399; 37 Mich., 205. 
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R. A. Reeves, for appellee. 

I. T he effect of the statute is not to keep alive a cause of action 
that belonged to the deceased, but to give a remedy for the damages 
the survivors may have sustained by the death of the injured party.” 
The injury to the survivors is the basis of the action. R.S., p. 419; 
Houston & T. C. R. R. Co. v. Cowser and Wife, Texas ene Jour., 
August 10; 1881, vol. IV, No. 48, p. 755; Railroad Co. v7. Nixon, 52 
Tex., 19; Southern Law Review, vol. I, No. 4, New Series, pp. 720-3, 
727; Murphy vw. N. Y. R. Co., 30 Conn., 184. 

II. Appellee submits as a counter proposition: It was competent 
to prove the indigent and dependent condition of the plaintiff, and 
the pecuniary advantage of the life of her son after he arrived at 
age, to enable the jury to estimate the damages resulting from his 
death. Houston & T. C. R. Co. v. Cowser and Wife, referred to 
under first assignment; Houston & T. C. R. Co. v. Nixon, 52 Tex., 25; 
Potter v. Railroad Co., 21 Wis., 377; 2 Thomp. on Neg., pp. 1289- 
1292, 1263, sec. 48; Chicago v. Powers, 42 IIL, 170; Atchison v. 
Twine, 9 Kan., 350; Pierce on Railroads, pp. 398, 309, citing numer- 
ous authorities in the notes. 

III. Appellee denies that appellants’ objections, or any of them, 
afford any sufficient ground to set aside the verdict and judgment. 
Kindred did not know of the defects in the brakes, in the exercise 
of reasonable skill and diligence, and was not informed by the de- 
fendants; and in view of the circumstances under which he was ap- 
pointed conductor and took charge of the train, he was without the 
means or the opportunity or the time for inspection, and the defects 
were not discoverable with ordinary care and attention. I]. & T. 
C. R. Co. v. Dunham, 49 Tex., 181; 1. & G. N. R. Co. v. Dovle, 49 
Tex., 190; H. & T. C. R. Co. v. Oram, 49 Tex., 341; I & G. N. R. 
Co. v. Halloran, 53 i 53; Gal. H. & S. A. R. Co. v. Delahunty, 
53 Tex., 209; H. & G. N. R. Co. v. Randall, 50 Tex., 254; 2 Thomp. 
on Neg., pp. 972, 979-81; sec. 10, note 3, p. 985; sec. 5, p. 984; sec. 
4, pp. 986, 1015; Pierce on Railroads, pp. 380-1; G., TH. & S. A. R. 
R. Co. v. Lempke, Galveston term, 1852. 

IV. The master is liable to his servant for injuries resulting from 
a defect in his machinery, although the negligence of a fellow- 
servant contributes to the accident. Railway Co. v. Dunham, 49 
Tex., 188, 189; 2 Thomp. on Neg., pp. 980, 981; Cayzer v. Taylor, 
10 Gray, 274. and other authorities cited above. 

V. The plaintiff was entitled to recover damages equal to the 
pecuniary interest she had in the life of her son, arising from his 
labor and earnings, care and attention for the time her son would 
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probably have lived, of which she was deprived by his death wrong- 
fully by the defendants, and the verdict of the jury is supported by 
law and the evidence. R. S., p. 419, arts. 2909, 2899; H. & T.C. R. 
Co. v. Cowser and Wife, Texas Law Jour., p. 755; Railway Co. v. 
Nixon, 52 Tex., 19; Pierce on Railroads, pp. 393-399; Southern 
Law Review, pp. 714, 715, 716, referring to Penn. R. Co. v. Keller, 
67 Pa. St., 300; McIntyre ». N. Y. C. R. Co., 37 N. Y.. 287; Sher- 
man v. West Stage Co., 24 Towa, 515; IIL R. Co. v. Weldon, 52 IIl., 
290; Baltimore R. Co. v. State, 33 Md., 542; 2 Thomp. on Neg., 
pp. 1289-1294; id., 1263, sec. 48, referring to Chicago v. Powers, 


42 Ill., 170. 


Srayron, Assoctare Justice.— This action was brought by Martha 
Kindred against the International & Great Northern R: tilroad Com- 
pany and its lessee, the Missouri Pacific Railroad Company, to 
recover damages alleged to have resulted to her by the killing of her 
son, John Kindred, which she alleged occurred through the negli- 
gence of the appellants, in that they did not keep the train in good 
repair upon which her son was employed as conductor. The special 
defect in a car, from which the injury resulted, was set out, and a 
knowledge of such defect by the appellants alleged. 

The defense consisted of demurrers; general dermal, and a special 
plea in which it was denied that the appellants knew of the defect 
from which the injury resulted, or that their car had been out of 
repair for sufficient length of time to enable them, by the exercise of 
reasonable diligence, to have known of the defect; and the *y further 
alleged that the deceased was the conductor of the train, which 
was a construction train, and that it was his duty to inspect the 
train and know that the same was in good order; and that he did 
know, or had opportunity to know, by the exercise of ordinary care, 
of the defect from which his death resulted. 

There was a trial before a jury, and a verdict and judgment for 
the appellee for $1,999. 

The appellee having alleged in her petition, and so made proof, 
that her son was instantly killed by the injury which he received, 
the appellants asked the court to instruct the jury, in effect, that if 
the son was instantly killed, no action accrued to him which could 
survive to the mother, and that they would find for the defendants. 

This charge was refused, and this is assigned as error. 

In the state of Massachusetts, and perhaps in some other states, 
under statutes essentially different from those in force in this state, 
it has been held that in cases where the death is simultaneous with 
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the wounding, no action lies; and this upon the ground that, as no 
action ever accrued to the deceased, none co uld survive. Kearney: 
». Boston, ete., 9 Cush., 108. 

The Massachusetts statute gives a remedy to the executor or ad- 
ministrator of the deceased against the person who inflicted the 
injury, or against his executor or administrator, and in its language 
bears the construction that the action survives for injuries to the 
person of the deceased which do not prove instantly fatal, and this 
for the benefit of his estate, for the injury done to him, rather than 
that it gives an action to other persons for injuries which result to 
them by the death of the deceased. 

The Massachusetts statute is as follows: “The action of trespass 
on the case for damage to the person shall hereafter survive, so that 
in the event of the death of any person entitled to bring such action, 
or liable thereto, the same may be prosecuted or defended by or 
against his execator or administrator, in the same manner as if he 
were living.” Art. 1842, ch. 89, see. 1. 

In Connecticut, under a similar statute, a different ruling was 
made. Murphy v. New York, etc., 30 Conn., 184. 

The constitution of this state provides that “ Every person, cor- 
poration or company that may commit a homicide, through willful 
act or omission, or gross neglect, shall be responsible in exemplary 
damages to the surviving husband, widow, heirs of his or her body, 
or such of them as there may be, without regard to any criminal 
proceeding that may or may not be had in relation to the homicide.” 
Const., art. X VI, sec. 26. 

The statutes provide that “ \n action for actual damages on 
account of injuries causing the death of any person, may be brought in 
the following cases: 1. Ww hen the death of any person is caused by 
the negligence or carelessness of the proprietor, owner, charterer or 
hirer of any railroad, steamboat, stage-coach or other vehicle for 
the conveyance of goods or passengers, or by the unfitness, gross 
negligence or carelessness of their servants or agents. 2. When the 
death of any person is caused by the wrongful act, negligence or 
unskillfulness of another.” R.S., 2899. 

“The wrongful act, negligence, carelessness, unskillfulness or de- 
fault mentioned in the preceding article must be of such character 
as would, if death had not ensued, have entitled the party injured 
to maintain an action for such injury.” R. S., 2900. 

“The action shall be for the sole and exclusive benefit of the sur- 
viving husband, wife, children and parents of the person whose 
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death shall have been so caused, and the amount recovered therein 
shall not be liable for the debts of the deceased.” R. 8., 2903. 

“The action may be brought by all of the parties entitled thereto, 
or by any one or more of them for the benefit of all.” RK. S., 2904. 

Whether the provision of the constitution above referred to, taken 
in connection with art. 2901, R. S., would give an action to the 
mother for exemplary damages for an injury to the son which re- 
sulted in death, need not in this case be determined, for the charge 
of the court practically restricted the jury to actual damages. 

The statutes above quoted evidence that the action thereby given is 
for the use and benefit of the beneficiaries named in the statute, to 
recover damages which have resulted to them by the death of the 
deceased, and in which the question, whether an action ever accrued 
to the deceased, is entirely unimportant, and we are of the opinion 
that the court did not err in refusing to give the instruction asked. 

Appellants’ fourth assignment of error is: That the court erred in 
permitting the plaintiff to read to the jury the following portion of 
the plaintiff’s deposition, to wit: “ Witness had no means of support 
except her own labor, and the labor of her son up to the date of 
his death, the same having been objected to by the defendants upon, 
the ground that it was irrelevant; that the poverty of the plaintiff 
or her helplessness, could not increase or diminish her claim to 
damages.” 

In an ordinary action by a party injured, to recover damages 
therefor, the testimony would not have been admissible; but in this 
case, which is one by a mother to recover damages for the injury 
which she has sustained in the death of her adult son, it was neces- 
sary for her to show a damage of a pecuniary nature; yet such 
damages are not to be given merely in reference to the loss of a 
legal right, but may be calculated with reference to the reasonable 
expectation which the mother had, resulting from her condition and 
the disposition and ability of her son, during his life, to bestow upon 
her pecuniary benefit as of right or in obedience to the dictates of 
filial duty without legal claim. Such testimony as was offered was 
proper to show this reasonable expectation of pecuniary aid by the 
mother, but not for the purpose of increasing the damages. H. «& 
T. C. R. Co. v. Cowser and Wife, Austin term, 1881; Pennsylvania 
R. R. Co. v. Keller, 67 Pa. St., 301; Penn. R. R. Co. v. Adams, 55 
Pa. St., 499; Pierce on Railroads, 398, 399; 2 Thomp. on Neg., 1289- 
1292; Wait’s Act. and Def., 478, and citations. 

The plaintiff alleged in her petition that she was without means 
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of any kind for her support, and that she was dependent upon and 
derived her support from her son. She further proved that her son 
lived with her two or three years after he arrived at age before he 
went abroad, and that she and family had the benefit of his wages. 
After he left home she derived nearly her whole support from the 
means sent her by her son. He was employed on the defendants’ 
road at the time of his death in June, 1881. She has no living 
child. 

The indigent condition of the mother, under the ruling in some of 
the states, must be shown before proof of the pecuniary advantage 
which she might have expected from her adult son would be heard. 
Potter v. R. Co., 21 Wis., 317. It is not necessary for us to decide 
whether this is so or not, and it is only referred to to illustrate the 
propriety of introducing this class of testimony. 

The second error assigned is based upon the refusal of the court 
to give an instruction asked for the appellant. 

This assignment is not presented by any proposition appropriate 
to it by appellant’s brief, and we might on that account decline to 
consider it; but an inspection of the record shows that the charge 
as asked was substantially given in the charge of the court, and the 
refusal could not have prejudiced the appellant” scase. The matter 
attempted to be presented in the brief under this assignment of 
error is not covered by it. 

Appellant’s third assignment of error is: That the court erred in 
overruling the motion of defendants to suppress the deposition of 
John Macke, as shown in bill of exe: eptions No. 1, there being no 
interrogatories propounded to John Macke, and no commission to 
take John Macke’s deposition; but upon the contrary, the interroga- 
tories were propounded to John McKay, and the commission author- 
ized the taking of the deposition of John McKay. 

The plaintiff took the deposition of John Macke in answer to in- 
terrogatories and cross-interrogatories propounded to John McKay. 
The officer taking the deposition certified as follows: * Answers and 
depositions of John Macke, of Harris county, to the accompanying 
interrogatories and cross-interrogatories propounded to him in the 
above entitled suit, taken before me, F. M. Poland, notary public of 
Harris county.” John Macke signs the answers. The officer certi- 
fies that the foregoing deposition of John Macke was taken before 
him. The plaintiff retook the deposition, propounding the same 
interrogatories to John Macke, and the defendant propounded cross- 
interrogatories different from the former crosses. 

The defendants made a motion to suppress the first deposition on 
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the grounds stated in their assignment of error, which was overruled 
by the court as shown in their bill of exceptions, and the deposition 
was read to the jury by the plaintiff. When the plaintiff offered 
to read the second deposition, the defendants objected on the ground 
that it was the same witness whose answers were taken to the direct 
and cross-interrogatories addressed to John McKay, stating that 
the questions and answers were the same. The plaintiff admitted 
that the direct interrogatories and answers were the same, but that 
the cross-interrogatories and answers were different. The court 
overruled the defendants’ objection to the reading of the cross- 
interrogatories and answers, and permitted the same to be read in 
evidence by the plaintiff. 

There is no question made as to the identity of the person whose 
deposition was intended to be taken under the name of John McKay, 
nor does it appear that the name of the witness which is signed 
John Macke is not ¢dem sonans as that written John McKay, and 
upon this ground alone, in the absence of a contest as to the iden- 
tity of the party, the court did not err in overruling the motion to 
suppress the deposition. Atkinson v. Wilson, 31 Tex., 643. 

The objection to the reading of the last deposition of John 
Macke, upon the ground that his former deposition had been read, 
ought to be held as a waiver of objections to the first deposition, 
for it. was an admission of the validity thereof; and by the objection 
the appellee was deprived of an opportunity to read the answers to 
the direct interrogatories as taken in the second deposition. 

The direct interrogatories and answers thereto are admitted to 
have been identical in both depositions; and the answers to the 
cross-interrogatories in deposition first taken are all substantially 
contained in the answers to the direct interrogatories, and in the 
answers to the cross-interrogatories upon which the last deposition 
was taken; and if the introduction of the first deposition had been 
error, it would have been such error as could not have prejudiced 
the case of the appellant, for the same testimony was legally before 
the jury in the other deposition. In such case a judgment will not 
be reversed. 

The witness Macke, in answer to a cross-interrogatory filed by the 
appellant, and which called for such a response, stated that * Ed. 
Dowd (who preceded Kindred as conductor) said he reported the 
cars in bad condition, and witness knows the cars were brought to 
Iiouston for repairs, about two weeks before Kindred was killed; 
witness don’t know to whom report was made.” This evidence was 
objected to, objection overruled, and ruling assigned as error. The 
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evidence was not admissible as res gest, but it is not perceived that 
it could have prejudiced the case, for the same witness made the 
same statement in answer to other interrogatories and it was not 
objected to; and the witness Holland, without objection, made the 
same or even a stronger statement. 

The eighth assignment of error in substance is, that the verdict 
of the jury is contrary to the law as charged by the court, and 
avainst the law and evidence. 

A part of the charge of the court which is here inserted is made 
a part of this assignment of error, to wit: “In order, then, for the 
plaintiff to recover, the proof must satisfy you, first, that the rail- 
road company knew of said defect, or by the use of reasonable dili- 
gence and care might have ascertained the defect, and so knowing, 
failed to repair it within a reasonable time. Second. That Kindred 
did not know of said defect in fact, and that it was not such a de- 
fect as he could have ascertained with his senses by the use of ordi- 
nary care on his part at the time he attempted to use the brake. 
Third. That it was not the duty of Kindred to inspect the train 
and know its condition, and see that it was repaired.” 

A summary of the evidence for the appellant, presented in an ar- 
gumentative form, was also made a part of this assignment of error, 
which, on account of its great length, is not here inserted. 

The charge of the court is as full as the appellants could ask; the 
testimony was conflicting; the district judge who tried the cause 
having witnessed the trial, has overruled a motion for a new trial, 
based upon the ground embraced in this assignment of error. We 
are not prepared to say that there is not evidence to support the 
verdict. 

That the train was in bad condition the evidence shows, and that 
the particular defect which caused the injury had existed for some time 
and was known to the conductor, Dowd, who had control of the train 
until the Saturday night preceding the death of the deceased on 
Monday. morning, under the evidence, cannot well be questioned. 
Even if it was the duty of the deceased to inspect the cars, it was 
largely a question of fact whether the short time which he had been 
in charge of the train was sufficient by ordinary diligence to have 
enabled him to know of the defect; in the use of the train early on 
Monday morning he was acting under positive orders, and at the 
farthest he could not have had charge of the train until late on Sat- 
urday evening preceding his death on Monday morning. 

“Tt isthe personal duty of the master to see that suitable servants 
are employed, that his tools, machinery, ete., are reasonably safe, or 
at least to see that there is no negligence in employing or procuring 
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them; and the delegate to whom he entrusts the duty stands, in 
respect thereto, in the master’s place.” Cooley on Torts, 563. 

“The master is charged with a duty to those serving him of which 
he cannot divest himself by any delegation to others. He is charged 
with such a duty as regards the safety of his premises, the suitable- 
ness of the tools, implements or materials he procures or employs, 
and the servants he engages or makes use of. Whoever is permitted 
to exercise the master’s authority in respect to those matters is 
charged with the master’s duty, and the latter is responsible for a 
want of proper caution on the part of the agent, as for his own per- 
sonal negligence.” Cooley on Torts, 561; Railway Co. v. Dunham, 
49 Tex., 188. 

There is no testimony in the record as to care, skill and suitable- 
ness of the conductor Dowd, who had charge of the train until Sat- 
urday evening, except that which appears from the testimony of 
several witnesses, in regard to the bad condition of the train when 
he turned it over to the deceased. The deceased was certainly au- 
thorized to presume that he was a careful and skillful man and that 
he had done his duty, in the absence of knowledge to the contrary, 
and we cannot say that the short time which the deceased had been 
in charge of the train, even if we put it at the longest possible 
period, under the evidence, was sufficient to have enabled him to 
discover the particular defect from which the injury resulted, by the 
exercise of such care as the law imposed upon him. The train con- 
sisted of about fifteen cars, and the orders were to use them on Mon- 
day morning; the defect was one not likely to be discovered except 
by one using the brake, and even then might not be discovered by 
a most prudent and diligent man in the hurry incident to setting 
several brakes. 

The question is not whether this court would have come to a con- 
clusion different from that arrived at by the jury from the evidence, 
but whether the evidence is so wholly insufficient to support the 
verdict as to authorize this court to say that the verdict is clearly 
wrong. Such must be the state of the evidence, or this court cannot 
annul the verdict of a jury whose province and duty it is to weigh 
the evidence and determine the credibility of witnesses. 

It is claimed that the damages are excessive. The plaintiff was 
entitled to recover damages equal to the pecuniary benefit which she 
had a reasonable expectation of receiving during her life from her son. 

The probabilities of life of the mother are shown by the evidence 
to have been seven years and ten months. This is the period dur- 
ing which she could have had a reasonable expectation of receiving 
pecuniary benefit from her son had he lived. 
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The evidence shows that the mother was seventy-two years old; 
that she was dependent upon the deceased almost, if not quite, 
wholly, for a support; that the son had contributed to her support 
about $120 per year; that her health was poor at the time the 
depositions (taken a short time before the trial) were taken; that the 
son was earning $80 per month at the time of his death. 

It is not claimed that the evidence was not sufficient to enable 
the jury to assess the damages, but that the damages assessed are 
excessive, and that the sum of $650, which, under the evidence, 
would purchase an annuity of $120 for seven years and ten months, 
would be the limit of compensation. We think this erroneous, and 
that the jury, if in their opinion the circumstances in proof justified 
it, might have found for a less or greater sum than the deceased 
had formerly furnished to his mother, which might be influenced 
by the increasing prospective wants of the mother and the increas- 
ing ability of the son to administer to her necessities. 

The statute provides that “ The jury may give such damages as 
they think proportioned to the injury resulting from such death.” 
Rt. S., 2909. The evidence in this class of cases, in the very nature 
of things, cannot furnish the measure of damages with that cer- 
tainty and accuracy with which it may be done in other cases; 
hence the necessity and wisdom of leaving the question of damages 
to the discretion of the jury, which will be revised by this court, but 
their finding will not be set aside unless it be made to appear that 
such discretion has been abused. In some of the states it is held, 
under statutes similar to those of this state, that a jury upon their 
knowledge of the every-day affairs of life, may estimate the dam- 
ages, proof being made of the relationship and other surroundings, 
and keeping in view the fact that the damages are to be measured 
by the pecuniary loss to the aggrieved party. O'Mara v. Hudson 
R. R. KR. Co., 38 N. Y., 450; Oldfield v. N. Y. & HL. R. R. Co., 
i4 N. Y., 319; Drew ». Sixth Avenue R. Co., 26 N. Y., 52; P. R. 
R. Co. ». Bantom, 54 Pa. St., 497; P. R. Co. v. MeClosky, Adm’r, 
23 Pa. St., 532. Upon this point it is not necessary for us in this 
case to express any opinion as to the entire correctness of the rule 
laid down in the several cases cited. The damages in such cases 
are essentially indefinite; hence the law furnishes no definite meas- 
ure therefor. 

Being unable to say in this cause that the verdict is excessive, the 
judgment must be and is affirmed. 

AFFIRMED. 

{Opinion delivered December 17, 1882.} 
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DissENTING OPprnion. 

Bonner, Assoctare Justice.— I dissent from the conclusion reached 
by a majority of the court in this case. 

The uncontradicted facts show that the deceased, John Kindred , 
was conductor of the train, and that one of his duties on this char- 
acter of train was to inspect the same, and any cars found not to 
be in good order were, if necessary, to be set aside and reported to 
the proper officer for repairs. That the defect complained of m 
this case was of a very trivial character; that it was known to 
nearly if not to all the other employees on the train; that it could 
have been discovered by a very cursory examination; in fact, that it 
could hardly have escaped the notice of the deceased, in the per- 
formance of the very act which resulted in his death; and that it 
could have been easily repaired with appliances at hand. 

One of the witnesses testified that he did repair it after the acci- 
dent, simply by putting on a nut which he found on the train. The 
very great preponderance of the testimony, including telegrams 
from the deceased himself, shows that he took charge of the train 
on the morning preceding that on which the accident happened. 
Had the deceased made examination, or a simple inquiry, even, of 
his co-emplovees on the train, he would in ail probability have 
found out the defect. If this knowledge was obtained, then the 
company, under well settled principles of law, would not be liable 
under the other facts in the case; that it was not obtained, was oc- 
casioned by a want of proper diligence in the discharge of an 
express and important duty, and this, upon equally well settled 
principles, is sufficient to exonerate the company from liability. 

The Mad River & Lake Erie R. R. Co. v. Barber, 5 Ohio St.. 
541, is a case very much in point. There the conductor of a freight 
train, but which, unlike the train in this case, was not generally 
composed of the same cars under his control, sued for injury re- 
sulting from a defective link ina brake-chain when acting also in 
the capacity of brakeman. It was one of his duties as conductor to 
inspect his trains. /e/d, “that the conductor of a train of railway 
cars, being the representative of the company in the command and 
management of the train, and not being under the ¢mediate con- 
trol and direction of a superior or supervisory agent, is held to ord7- 
nary and reasonable care and diligence, not only in the management 
of the train, but also in the due inspection of the cars, machinery 
and apparatus of the train, as to their sufficiency and safety; and 
if he receives an injury while neglecting that care and diligence 
required of him in the management of his train, or by means of 








1882. ] Missourt Paciric R. R. Co. v. Lype. 505 





Argument for the appellant. 





any defect or insufficiency in the cars, machinery or apparatus, with 
a knowledge of which he was running the train, or which could 
have been known to him by the exercise of that care and diligence 
required of him in the performance of his duty; or, in other words, 
if his neglect in either of these particulars contributed as a prowimate 
cause to the injury, he can have no right of action against the com- 
pany for damages.” 

In my opinion, the inspection of the cars was the first duty to 
which the deceased should have devoted his attention. Public policy, 
the preservation of his own life and that of his co-employees, to say 
nothing of the preservation of the property of the company, re- 
quired of him great diligence in the performance of this duty, and 
the courts should not relax the diligence of such officers by giving 
compensation for injuries received by their own neglect. 





Tue Missovrr Pacrric R. R. Co. v. Josern T. Lyne. 
(Case No. 1279.) 


1. TEST OF DILIGENCE REQUIRED OF RAILROAD.— The test of diligence adopted by 
the supreme court required of railroad companies in furnishing and maintaining 
proper cars, machinery, etc., is that of ordinary care. 

2. Same.— It was error to charge that the railroad company is bound to protect its 
servants from injury by reason of latent or unseen defects, so far as human care 
and foresight can accomplish the result. 

3. Practice —CHARGE OF couRT.—In a suit for damages for personal injury, no 
testimony was produced from which with any certainty the jury could estimate 
the amount of a medical bill; it was error to incorporate it in the charge upon the 
measure of damages. 

4. DamaGrs — PovERTY OF PLAINTIFF.— Whatever may be the rule in cases of slan- 
der and of breach of promise of marriage, yet in a suit for damages for personal 
injury against a railroad company, brought by the party himself, although the 
plaintiff may show the nature of his business and the value of his services in con- 
ducting it as grounds for estimating damages, yet his wealth or poverty is an 
immaterial issue. 

5, Same.— Special exceptions to an allegation of poverty of plaintiff in the petition 
in such suit should be sustained. 


- 


Arrrat from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 
The facts sufficiently appear in the opinion. 


Greenwood & Gooch, for appellant. 
I. A master operating railroad machinery is under obligation to 
use only ordinary and reasonable care to keep it in repair, or to dis- 



































506 Missouri Pacrric R. R. Co. v. Lype. [Tyler Term, 





Argument for the appellee. 





cover latent defects therein, but is not bound to use the highest 
possible degree of care, and it was error to so charge in this case. 
Railway Co. »v. Dunham, 49 Tex., 185; Railway Co. v. Doyle, id., 
191; G., H. & §. A. R. R. Co. v. Delahunty, 53 Tex., 209; Cooley 
on Torts, 557; Boone’s Law of Corporations, sec. 267. 

II. The court erred in charging the jury to consider “ the expense 
of medical attendance,” in estimating damages in this case, in the 
absence of proof of any liability paid or incurred by appellee, or 
the value of that rendered. Bailey v. Mills, 27 Tex., 50¢; Blanchet 
v. Davis, 3 Tex., 142; Harris v. Finberg, 46 Tex., 85. 

III. Where plaintiff below alleged that he, plaintiff, “is poor and 
without means with which to engage in trade or commerce,” in a 
suit for damages, and as a ground for recovery, it is error to refuse 
to strike the language out, when excepted to. The above stated 
allegation was in the petition of plaintiff below. The defendant 
below filed a special exception and moved to strike out the allega- 
tion. The exception was overruled by the court, and it was ex- 
cepted to. Wright v. Wright, 6 Tex., 3-16; K. P. R. R. Co. v. 
Pointer, 12 Am. Law Reg., p. 630. 

IV. Arailroad corporation operating machinery is under obligation 
to use only ordinary care to keep it in repair; and when this duty 
is performed, it is not responsible for injuries to servants inflicted by 
reason of defects therein, of which neither it nor its managers had 
notice; and as the evidence in this case shows that the appellant 
had used ordinary care to detect defects in the cars which injured 
appellee, and no apparent defects were discovered before the injury, 
it was error to refuse a new trial asked for on the ground that the 
verdict was not supported by the evidence, and was contrary to the 
law and evidence. Railway Co. v. Dunham, 49 Tex., 185; Railway 
Co. v. Doyle, id., 191; Railway Co. v. Delahunty, 53 Tex., 209; 
Cooley on Torts, 557; Boone’s Law of Corporations, sec. 267; 
Faulkner wv. Erie Railway Co., 49 Barb. (7th Am. Law Reg., p. 510); 
Shearman & Redfield on Negligence, sees. 93 and 99; Tield’s Law 
of Damages, note to sec. 186. 


Gammage & Gregg, for appellee. 

I. The charge of the court to the jury is full and complete, and 
fully sustained by the law, and indeed goes further in favor of 
the defendant company than the law authorizes, and the defendant 
cannot be heard to complain. See authorities quoted by appellant. 
Railway Co. v. Dunham, 49 Tex., 185; G., H. & S. A. R. R. Co. v. 
Delahunty, 53 Tex., 209; Cooley on Torts, 557; also 550, 551; 1 
Redfield, 517. 
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II. The supreme court will not reverse a cause by reason of error 
in the charge, unless it appears to be a material error, to the preju- 
dice of the party complaining; and when it is manifest from the 
whole charge, taken together, that a particular isolated sentence 
operated no injury, the supreme court will not reverse the judgment. 
T. & P. R. W. Co. v. Murphey, 46 Tex., 368; G., H. & 8. A. R. KR. 
Co. v. Delahunty, 53 Tex., 212, and authorities cited therein; R. D. 
Loper et al. v. Jas. Robinson, 54 Tex., 510; T. & P. R. W. Co. ». 
Chapman, Texas Law Rep., Vol. I, No. 4, for August, 1852, p. 305; 
Il. & G. N. BR. RR. Co. v Randall, 50 Tex., 260. 

III. There was no proof offered or introduced to prove the alle- 
gation in regard to plaintiff being “ poor and without means with 
which to engage in trade or commerce,” and by an inspection of the 
record it will be found that it was only preliminary to the balance 
of the allegation in the petition, and was immaterial. 

IV. A railroad company 1s liable to an employee injured by the 
negligence of a superior fellow-servant whose directions he was 
bound to obey; a master is liable for an injury sustained by his serv- 
ant by reason of defective appliances (bumpers or draw-heads) put 
in his hands by himself or his agents, unless he shows that he has 
been diligent and circumspect in the employment of such agents 
and in the selection and preservation of such appliances; or that the 
servant knew of the defect and continued to use the appliances with- 
out notifying the master of the defect; or that the servant was 
himself guilty of contributory negligence in such case. Cowles v. 
Richmond & Danville R. R. Co., 84 N. C., 309. In above quoted 
case, the plaintiff was injured by reason of defective “ draw-heads 
or buinpers,” as in the case at bar. See, also, Hough v. R. Rh. Co., 
100 U.S., 213; Gibson v. Pacific R. W. Co., 46 Mo., 165. Employers 
are held to the fullest measure of duty, and must furnish employees 
with safe appliances, etc. Wood’s Master & Servant, §§ 418-428; 
Pierce on Railways, 370; Brabbitts v. N. W. R. R., 38 Wis., 289; 77 
IlL., 365. 


Bonner, Associate Jvustice.—The first error assigned is that 
“ The court erred in its charge to the jury in this: The jury were 
told in the charge that defendant is bound to protect his servants 
from injury by reason of latent or unseen defects, so far as human 
care and foresight can accomplish the result; and erred in refusing 
the jist charge requested by the defendant, for the reason that this 
measure of duty is greater and more stringent as between master 
and servant than that prescribed by law, and that requested in said 
Jjirst charge, viz., ordinary care.” 
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That portion of the charge objected to reads as follows: “A 
master is bound to the exercise of reasonable care in reference to all 
the appliances of the business, and is bound to protect his servants 
from injury therefrom by reason of latent or unseen defects, so far 
as human care and foresight can accomplish that result; but he does 
not stand in the relation of an insurer to the servant against injury, 
and can only be held chargeable when negligence can be properly 
imputed to him.” 

This will be considered in connection with the seventh assigned 
error, that “ The verdict of the jury was contrary to and against the 
evidence in this: The evidence established that the defect complained 
of was not known to the defendant, nor to its managers, nor even | 
to any of its servants; that proper and careful precautions and reg- 
ulations were existing and used to discover defects (and repair them) 
by frequent inspections and examinations by competent servants; 
that the machinery complained of was of the usual and proper 
kind, and properly constructed and apparently sound; that if any 
defect existed it was not known before the very moment of the in- 
jury ; and therefore there was no evidence to show that the defend- 
ant or its managers knew or ought to have known of the alleged 
defect, and that there was negligence in not repairing or not know- 
ing of the same.” 

The testimony of the plaintiff himself shows that he had been 
acting in the capacity of brakeman on that particular train for ten 
days; : that he looked at the dead-woods and draw-heads before -at- 
tempting to make the coupling, and that there was no apparent 
defect. It was further in testimony that upon a careful examination, 
a few minutes after the accident, it was found that the coupling had 
been made by the plaintiff, that the link and pin were perfect and 
the draw-heads in good order, and that nothing was found out of 
place, broken or defective e; also that there were then inspectors of 
cars at Mineola, Palestine, Houston, Round Rock, and at the western 
terminus. That it was their duty t to inspect every car coming in 
and going out of these stations, and report the defects, ete. The 
cars which hurt Lyde were not reported as out of order before or 

| after the accident. That draw-heads do not recede more than one 
and one-half inches, whether the spring is in good or bad order, as 
that is all the space between the coils. The precautions used for 
discovering defects were regarded as ample, and the men employed 
responsible. 

There was testimony tending to prove that the accident did not, in 
fact, happen by reason of any “defect in the draw-heads, etc., as al- 
leged, but by reason of contributory negligence on the part of the 
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plaintiff in making the coupling from the inside instead of the out- 
side of the curve “of the switch upon which the cars had been 
placed, by which he was thrown between the projecting ends of the 

two cars, which came nearer together on the inside than on the out- 
side of the curve. 

The test of diligence applied by the court below in that part of 
the charge complained of, viz.: that the company should protect its 
servants from injury by reason of latent or unseen defects, “so far 
as human care and foresight can accomplish the result,” is greater 
than the law requires in such cases. 

The general doctrine on this subject is thus succinctly stated by 
Mr. Pierce: “ The company, like any master, is under an obligation to 
its servants to use reasonable care to provide and maintain a safe 
road-bed, and suitable machinery, engines, cars, and other appoint- 
ments of the railroad, and is liable to them for injuries resulting 
from defects which it knew, or ought to have known, and could 
have prevented by the exercise of such care; and it is under the 
same duty and liability to maintain these instrumentalities in proper 
condition. The servant assumes the natural risks of his employ- 
ment, but not those which the wrongful act of the employer has 
superadded. gut if the company €xe1 reises reasonable or ordinary 
care in making and continuing such provision for the safety of em- 
ployees, it is not liable to them for i injuries resulting from defects in 
the road or machinery. It does not warrant the “completeness of 
either, and is not responsible for latent defects, except so far as they 
are discoverable on proper inspection.” Pierce on Railroads, 370, 
citing numerous authorities in the notes. 

The test of diligence adopted by this court required of railroad 
companies in furnishing and maintaining proper cars, etc., is that of 
ordinary care. Railroad Co. v. Oram, 49 Tex., 341. 

This error in the charge was sought to be cured by the special 
charge asked, in which ordinary care was made the test. This 
charge was given with the qualification that ordinary care as therein 
stated was that degree of care more fully defined in the general charge. 

In other portions of the general charge, and in regard to certain 
duties of the company, ordinary care is made the test of liability on 
the part of the company, but it does not appear whether the quali- 
fication made in the special charge referred to that or to the more 
stringent test laid down in that portion of the charge above quoted, 
and which related more particularly to the duty of the company in 
providing suitable machinery and appliances. If intended to refer 
to the latter, it was error; if to the former, it was not done so plainly 
but that the jury might have mistaken the application. 
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In our opinion, the first and seventh assigned errors were well 
taken and require the reversal of the judgment. 

The third assigned error is: “ That the court erred in the charge 
to the jury in this: the main charge gave one measure of damages 
and an erroneous one, and afterwards at defendant’s instance gave 
another and more limited measure, and both were given to the jury 
without any note in writing showing by which the jury were to be 
governed.” 

This error related to that clause in the general charge in which 
the jury were authorized to allow, in estimating the damages, the 
expense of medical attention, and which clause was omitted in the 
special charge asked and given. 

There was no evidence by which the jury could with any certainty 
estimate this as an item of damages, and they should not have been 
instructed so to do. This was probably an oversight in the learned 
judge below, and it does not appear that his attention was called to 
it otherwise than in a negative way, by the mere omission of the 
clause in the special charge asked and given. 

The fifth assigned error relates to the judgment of the court 
overruling the defendant’s exceptions to that portion of the plaintiffs 
pleadings in which it was alleged that he was a “poor man and 
without means with which to engage in commerce.” 

Whatever may be the rule in cases of slander and breach of 
promise of marriage, yet in this character of case, where the suit is 
by the party himself for injuries received, although the plaintiff 
may show the nature of his business and the value of his services in 
conducting it, asa ground for estimating damages, yet his wealth 
or poverty is an immaterial issue, calculated to unduly influence the 
verdict, in regard to which evidence was not admissible; and the 
special exception should have been sustained. As has been well 
said, if the wealth of the plaintiff may be shown to increase dam- 
ages, the correlative of the proposition should also be accepted, and 
the defendant allowed to mitigate his damage by showing his pov- 
erty. Field on Damages, § 120; id., § 609, citing authorities in 
notes; Hunt v. R. R. Co., 26 Iowa, 363; Guengerech ». Smith, 34 
Iowa, 348; K. P. R. W. Co. v. Painter, 10 Kans., reported in 12 
Am. Law Reg., 64. 

There are other alleged errors, but as the case will be remanded 
it is not deemed necessary to refer to them 


REVERSED AND REMANDED. 


[Opinion delivered October 17, 1882.] 
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FE. A. Hagoop v. D. A. Arkin. 


(Case No. 1287.) 


1. JupGmMent — INTEREST ON.—In a suit on notes executed January 1, 1876, bearing 
interest at the rate of two and one-half per cent. a month, it was not error to ren- 
der judgment for the principal and interest due upon the notes up to judgment, 
and to make the judgment bear interest from its date upon such aggregate sum 
at the same rate of two and one-half per cent. per month. 

2. Same — Constitrution.— Art. XVI, sec. 11, of the constitution, does not regulate 
the entry of judgments upon contracts made previous to its adoption. 

3. SAME—STATUTE ConsTRUED.—- Article 2930, R. S., means that a judgment shall 
bear the same interest as the contract upon which it is founded, if the rate were 
lawful at the time the contract was made, even though it may exceed the highest 
rate which may be contracted for since the adoption of the constitution. 


Error from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 
The case is sufficiently stated in the opinion. 


Greenwood & Gooch, for plaintiff in error. 

I. The court erred in rendering a judgment for two and one-half per 
cent. interest per month on the interest which had accrued at that rate 
up to the date of the judgment; thus adjudging that appellant’s 
intestate should pay compound interest at the rate of thirty per 
cent. per annum, when appellant’s intestate never agreed to pay 
that rate of interest upon interest, and when at the date of judg- 
ment the constitution and laws forbade conventional interest above 
twelve percent. ‘per annum; said judgment, as thus rendered, being 
based neither upon the contract of the intestate, W. A. Hagood, 
nor upon the laws of the land at the date of its rendition. A valid 
judgment is the very voice of law and right; and where a contract 
to pay money with two and one-half per cent. interest per month 
was entered into January 1, 1876, at which time the constitution of 
1869 was in force, which did not prohibit usury, such a contract, 
bearing such a rate of interest, was valid and binding, under the 
constitution of 1869, on the obligor, and in default of payment at 
maturity, the obligee had the right to sue and recover thereon 
the principal sum of money promised, with the interest due up to 
the date of judgment, notwithstanding the constitution adopted in 
1876 prohibited usury or conventional interest above twelve per 
cent. per annum. But the obligee on such a contract, under 
the constitution of 1876, could not legally recover judgment for 
interest upon interest at the rate of two and one-half per cent. per 
month, and could legally recover interest upon interest, if at all, at 
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the legal rate only, viz., eight per cent. per annum. See art. XII, 
sec. 44, Const. of 1869; art. XVI, sec. 11, Const. of 1876; R. S., 
arts. 2976, 2978, 2980; Freeman on Judgments, sec. 441. 

II. A judgment based on the common law bears no interest, and 
a judgment, to bear interest at all, must be based upon a statute; 
and tiie statute of this state, at the date of the judgment in this case, 
provided that the judgments of the courtsof this state shall bear 
interest at the rate of eight per cent. per annum from the date of 
judgment, except where the contract upon which the judgment is 
founded bears a specified interest greater than eight per cent. per 
annum, and not exceeding the highest rate permitted by law, in 
which case the judgment shall bear the same rate of interest pro- 
vided in the contract from and after the date of the judgment; and 
that the rate of interest provided in thecontract in this case was two 
and one-half per cent. per month on the principal sum specified in the 
contract, and the judgment should bear that rate as to the principal, 
as per contract. There being no provision or agreement about in- 
terest upon interest, the interest due at the date of judgment could 
not be decreed by the court to bear interest without violating the 
44th section of the constitution of the state, as well as the statute 
above quoted. See authorities above in support of this proposition ; 
also Strokely v. Thompson, 34 Pa. St., 210; Sloo v. Powell, Dallam, 
470; Holdeman v. White, id., 509. 





Gammage & Gregg, for defendant in error, cited: Const. 1869, art. 
XII, sec. 44; R. S., arts. 2972, 2973, 2976-2980; Pasch. Dig. Laws, 
arts. 1132 and 3940; Coles v. Kelsey, 13 Tex., 77, 78; Hopkins ». 
Crittenden, 10 Tex., 189, 190; Jewett v. Thompson, 8 Tex., 437; 
Townsend v. Smith, 20 Tex., 465; Wait’s Actions and Defenses, vol. 
4 p. 121, sec. 1; p. 133, sec. 9; p. 143, secs. 20, 21, 22 and 25. 


Stayton, Assocrate Justice.— The question in this case is, was it 
error, in a suit brought upon promissory notes executed on the 1st 
of January, 1876, which provided for the payment of interest at 
the rate of two and one-half per cent. per month from their date 
until payment should be made, to enter judgment, since the adop- 
tion of the present constitution, for the principal and interest due 
upon such notes up to judgment, and to make the judgment bear 
interest from and after its date, upon such aggregate sum, at the 
same rate which the parties contracted the notes should bear. 

At the time the notes were executed, it was legal to contract for 
interest at any rate upon which the parties could agree, and under 
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the statute which existed at that time, as the same has been con- 
strued by this court in a number of cases, it was proper so to enter 
the judgment. Pasch. Dig., 3943; Frazier v. Campbell, 5 Tex., 
275; Jewett v. Thompson, 8 Tex., 437; Coles v. Kelsey, 13 Tex., 78; 
Mathews v. Hancock, 20 Tex., 7. 

The statute then in force provided that “ All judgments of the sev- 
eral courts of this republic shall bear interest at the rate of eight per 
cent. per annum from and after the date of judgment, and the same 
shall be recovered and allowed; provided, however, that such judg- 
ments shall be given only upon contracts hereafter made, in which 
there may be no more than eight per cent. stipulated in writing.” 

Parties must be understood to have contracted with reference to 
the statute above quoted and the settled construction placed thereon 
by this court. 

It is true that the present constitution, which was adopted since 
the contracts sued upon in this case were made, does provide that 
conventional interest shall not exceed twelve per cent. per annum 
(Const., art. XVI, sec. 11); but it can only operate upon contracts 
made since its adoption, and it neither invalidates contracts made 
before that time which provide for a higher rate of interest, nor 
regulates the entry of judgment upon such contracts. 

The act of 18th January, 1840 (Pasch. Dig., 3943), was in force 
when the notes were executed upon which the judgment in this 
cause was rendered, and has never been repealed; but has been 
practically continued in force, with the construction thereof by this 
court incorporated therein, and made a part thereof. 

The statute now provides ‘that “ All judgments of the several 
courts of this state shall bear interest at the rate of eight per cent. 
per annum from and after the date of judgment, except when the 
contract upon which the judgment is founded bears a specified inter- 
est greater than eight per cent. per annum, and not exceeding the 
highest rate of conventional interest permitted by law, in which 
case the judgment shall bear the same rate of interest specified in 
such contract, and after the date of such judgment.” R.S., 2980. 

We understand this statute to mean that a judgment shall bear 
the same interest as the contract upon which it is founded, if such 
rate of interest does not exceed the highest rate of interest perim/tted 
by law at the time the contract was made, even though such rate 
may exceed the highest rate of interest which may be contracted 
for since the adoption of the present constitution. 

The agreement to pay interest at the rate at which the judgment 
was rendered was legal and binding at the time of rendition of the 

Vou. LVII— 33 
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judgment, because not unlawful at the time the notes were exe- 
cuted, and upon such contracts, the rate of interest for which the 
judgment was rendered was “ permitted by law,” and there was no 
error in so entering it. 
The judgment of the district court is affirmed. 
AFFIRMED. 


[Opinion delivered October 16, 1S81.] 





©. J. Wise v. A. V. D. Op. 


(Case No. 1131.) 





1. LANDLORD'’s LIEN —- WAIVER oF.— A landlord waives his lien on property seized 
under a distress warrant, when he proceeds to take a personal judgment without 
foreclosing his lien on the property, 


Error from Marion. Tried below before the Hon. B. T. Estes. 
The opinion states the case. 


Geo. T. Todd, for plaintiff in error. 


Chas. A. Culberson, for defendant in error.— . . . It was not 
necessary that there should be a foreclosure of the lien in the court 
at Marion county, or in the court at Morris county. The court at 
Morris county lost jurisdiction when the plaintiff in error made 
oath and gave bond as claimant, and had no authority to foreclose 
the lien. R.S., arts. 4829, 4830 and 4832. The court at Marion 
county had no authority to enter a judgment of foreclosure, be- 
cause the only judgment authorized by law is one against the sure- 
ties and claimant for the value of the property, with interest. 
R. S., art24843. Upon the claimant making oath and giving bond, 
the case went to the district court of Marion county, the county 
court there not having jurisdiction in civil causes, and the man 
Leake was not a proper or necessary party. Acts 1879, p. 68; R. 
8., art. 4832. 7 








Bonner, Associate Justice.— The judgment under revision was 
rendered by the district court of Marion county, on a proceeding 
instituted for the trial of the right of property to six bales of cotton 
claimed by the plaintiff in error, C. J. Wise. It appears from the 
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record that the defendant in error, A. V. D. Old, had previously, in 
Morris county, instituted proceedings by distress warrant against his 
tenant, Samuel C. Leake, and had caused to be levied upon certain 
property in that county. The property claimed by Wise had been 
levied upon by the sheriff of Marion county by virtue of a writ, 
which had also issued under the proceedings by distress warrant in 
Morris county. This cotton had been carried into Marion county 
by the tenant Leake and sold to Wise for a valuable consideration 
without notice of the landlord’s lien on it. Wise claimed under this 
sale, Old claimed the landlord’s lien. 

In the proceedings by distress in Morris county, a personal judg- 
ment was rendered in favor of Old, the landlord, against Leake, the 
tenant, for $337.50, and foreclosing the lien on the property levied 
on in Morris county, but which was not sufficient to satisfy the 
judgment. No foreclosure was had in the district court of Morris 
county as to the lien on the property in controversy, and which had 
been levied upon by the sheriff of Marion county, and no mention 
whatever made of it in that judgment. On the trial of the right of 
property, judgment was rendered in favor of the landlord, Old, and 
against the purchaser, Wise, for $240, the value of the cotton, with 
interest, and ten per cent. damages under the statute; from which 
this writ of error is sued out. The first proposition under the first 
assignment, and which is authorized by it, is that the lien of Old 
was waived and abandoned by the judgment taken in the district 
court of Morris county, the same not having been.foreclosed. 

We think the proposition correct under the authorities, and that 
it ‘s decisive of this case, and that the judgment should be reversed. 
Toland v. Swearingen, 39 Tex., 447; Gentry v. Lockett, 37 Tex., 503; 
Cook v. Love, 33 Tex., 487. 

The judgment is reversed, and judgment will be rendered in this 
court in favor of Wise, plaintiff in error. 


Rev ERSED AND RENDERED. 


|Opinion delivered October 24, 1882.] 
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H. B. Tuomas v. J. M. Tuomas. 
(Case No. 1130. Motion No. 370.) 


1. APPEAL BOND — MISDESCRIPTION OF JUDGMENT.—An appeal will be dismissed 
on motion filed in due time, if the appeal bond musdescribes the judgment and is 
otherwise informal. . 

2. ABANDONMENT OF APPEAL— Writ oF ERROR.—See tho opinion in this case 
for remarks in regard to the right of the party to abandon an appeal liable to be 
dismissed for informality, and to prosecute a writ of error to the same term of,court. 

3. CITATION IN ERROR — Derects 1n.— A citation in error which fails to show the 
date of filing the petition in error, or to show that a supersedeas bad been granted, 
fails to conform to the requirements of the statute, and will be held defective on a 
motion to dismiss the writ of error. 

4. CITATION IN ERROR — SeRvIcE OF.— The absence of service of the citation in 
error, no reason being shown why service was not had, is also a sullicient ground 
for sustaining such motion. 

5. ASSIGNMENT OF ERRORS — NEW ASSIGNMENT NOT REQUIRED.— An assignment 
of errors having been filed in the prosecution of an appeal, afterwards abandoned, 
and being incorporated in the transcript brought up by writ of error, will answer 
the requirements of the statute. 


Wrrr or Error to Marion. This case was tried before W. A. 
Walker, Esq., elected special judge, in the absence of the Hon. 
B. T. Estes, but the motion for new trial seems to have been heard 
before Judge Estes. The judgment was for the recovery of “eighty 
feet square in the N. E. corner of certain lots situated in the city 
of Jefferson, known as block OO in the Ally part of said city,” with 
all the improvements on the same; also for the recovery of $173.33 
and costs. The appeal bond described the judgment as “for the 
title and possession of the Market House and Opera House at Jef- 
ferson, Texas, and for $173 rents and costs,” and was conditioned that 
the appellant “shall prosecute his appeal with effect, and in case the 
judgment of the appellate court shall be against him, that he shall 
perform its judgment, sentence and decree, and pay all such dam- 
ages as said court may award against him.” 


H. Mc Kay, for defendant in error. 

Geo. Todd, for plaintiff in error. 

{The case was disposed of on motion to dismiss. | 

Bonner, Assoctare Jusrice.— On January 21, 1882, the plaintiff 
in error recovered against the defendant in error, judgment for 


certain lands and premises and also for money. On January 26th, 
afterwards, and within the time allowed by law, the plaintiff in 
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error, after motion for new trial and notice of appeal, filed an appeal 
bond, the appeal had thereunder being returnable to the present 
term of this court. The appeal bond misdescribes the judgment 
appealed from and was otherwise informal, and the appeal subject 
to be dismissed on motion filed in due time. 

Subsequently, on February 22d, the plaintiff in error filed petition 
in error and supersedeas bond, and had citation issued thereon, also 
returnable to the present term. The case now comes before us on 
motion to dismiss. The motion is presented in a two-fold aspect: 
Jirst, if the case is presented as one prosecuted by appeal, then to 
dismiss the appeal for misdescription and informality in the bond 
above referred to; second, if considered as one prosecuted by writ 
of error, then to dismiss because of the previous appeal and for other 
grounds stated in the motion. 

I. Counsel for plaintiff in error admits that the appeal bond was 
defective, and states that he prosecutes the case as one brought up 
on writ of error. 

Under the motion of the defendant in error to dismiss the appeal, 
it does not become necessary to decide how far, had the motion not 
been made, the appeal, which was subject to be dismissed by such 
motion, would have been so perfected that the jurisdiction of this 
court would have so attached that the subsequent writ of error 
would not lie; or how far, in the event a motion to dismiss for in- 
formality in the appeal bond is not made in due time, that an appel- 
lant, in anticipation that it might be made, can abandon his appeal 
and sue out a writ of error. That he could not do this for mere 
delay, by prosecuting a writ of error returnable to a subsequent 
term to that to which the appeal would have been, has been decided 
by this court. Perez v. Garza, 52 Tex., 571. The present case, 
however, differs from that in this: that here both the appeal and 
writ of error are returnable to the same term, and it is evident that 
the latter was not sued out for delay. 

We do decide, however, in this case, that the motion to dismiss 
the appeal is well taken; that the same be sustained, and that the 
case, as ore of appeal, be dismissed. 

II. Should the motion to dismiss the writ of error be sustained 
also ? 

There are several grounds presented in the motion, but it is not 
considered necessary to pass upon them all. The third is that the 
citation in error is not sufficient in this: that it does not show the 
date of the filing of the petition in error, or that any supersedeas 
Was granted, as required by statute. 
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Under the Revised Statutes, although a petition in error is neces- 
sary, yet a copy of it is not required to be served on the defendant 
in error, but in lieu thereof, a citation; and that this may answer 
substantially the purposes both of the petition and citation, it is 
provided that it shall contain certain requisites considered necessary 
to sufficiently apprise the defendant in error both of the nature of 
the proceedings and that the requisites of the statute have been 
complied with. R. 8., arts. 1389-1504. 

The citation, being intended to supply the place of the petition 
also, should conform substantially to the statute. Among other 
things, the statute requires thav it shall state the date when the 
petition in error was filed, and that the wnt of error and supersedeas 
have been granted. RK. S%., art. 1394. 

The citation in the present case fails to contain these essential 
requisites, and this ground of the motion is sustained. 

The fourth, that it does not appear that the citation has been 
served on the defendant, should be sustained also, as there is no 
service or acceptance of service in the record, and no reason why 
the same was not had, or other cause shown why the motion in this 
particular should not prevail. 

The fifth ground of the motion, that no assignment of errors 
was filed with the proceedings in error or subsequently, is not, under 
the circumstances of this case, well taken. An assignment had 
been filed as part of the proceedings on appeal which remained on 
file and is incorporated into the transcripf. This practically an- 
swered the requirement of the statute without re-filing it. 

For the reasons before stated, the motion to dismiss the case being 
considered either as an appeal or a writ of error, is sustained and 
the same dismissed, and it is accordingly so ordered. 

DiIsMIssED. 

[Opinion delivered October 19, 1882.] 





J.J. T. Wrientr v. A. Herrner’s Execvurors. 
(Case No. 1270.) 


1. Executors — PoWER TO SELL WITHOUT ORDER OF COURT — IRREGULARITIES 
IN SALE.— Under the statutes in force in 1871, executors authorized by the will to 
sell, had power to sell lands without any previous order of court, it not appearing 
that the estate owed any debts; and such sale would not be void, though not made 
in strict conformity with the mode prescribed for administration sales, when made 
under order of court. 
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2. PLEA OF FAILURE OF TITLE— ReEQuisitEs oF.— Even if no title passed by the 
sale, the purchaser, who would make that defense to an action for the purchase 
money, should aver a restoration of the property, or offer to restore it, and to 
account for rents. 

3. SAME.— See the opinion in this case for circumstances under which the defense that 
no title passed at an executor’s sale made for a fair price, for the purpose of parti- 
tion, and acquiesced in by the heirs, could not avail the purchaser, after the lapse 
of ten years. 

4. ADMINISTRATOR'S OR EXECUTOR’S SALE — VENDOR'S LIEN — CASE OVERRULED.— 

The failure to take a mortgage from the purchaser at a sale by an executor or ad- 

ministrator does not waive the vendor's lien for the purchase money. The case of 

Autrey vr. Whitmore, 3l Tex., 627, overruled on that point. 

5. Creprr.— A credit on the purchase money note growing out of a transaction with 
the mother of a minor legatee, in which the note of the purciuaser was substituted 
for the legacy due the mimor, was rightly disallowed. The right of the minor to 
demand the legacy from the executors was not affected by such a transaction. 

6. CASE piscUssED.— Autrey cr. Whitmore, 31 Tex., 627, discussed. 


Arpreat from Morris. Tried below before the Hon. B. T. Estes. 

The opinion states the nature of the suit on defense. The will of 
Alfred Heffner contained the following clauses: . . . “It is my 
wish and desire that after my demise, all my property, both real and 
personal, be sold to the highest bidder ona twelve months’ credit, the 
purchaser being required to give such bond as my executors may de- 
mand, or as may be demanded by the law, for the payment of said 
property, and that my executors be required to have this my last will 
and testament recorded, and that they proceed according to law in 
all respects, except that it is my wish that they be not required to 
give bond, if it is lawful for the business to properly be done with- 
out it, holding my executors bound in law and equity for their acts.” 

. . “I do desire that my executors do seil my property as 
before specified, to wit, on credit of twelve months, with a bond for 
payment of the same as is required by law.” 

The sale was made by the executors at public auction on the 
premises sold, and not at the court-house door. The note and deed 
bear date January 2, 1872, the latter being signed by the executors, 
and by the heirs, some of whom purport to sign by their guardian. 

The case was tried by the court, and in the conclusions of fact 
filed, the court found that the vendor’s lien was reserved and relied 
on. The other facts of importance may be gathered from the 
opinion. 

Article 5623, Pasch. Dig., referred to in the opinion, is as follows: 
“Directions in a will for the management of the estate or part 
thereof, or for the sale of property, must be confirmed by an order 
of the court, before the executor or administrator will be authorized, 
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as against creditors, to pursue the same, where they differ from the 
mode of administration prescribed by this act.” 


Todd & Hudgins, for appellant. 

. . IL. The will confers no authority or power on the exee- 
utors to sell land otherwise than as required by the probate law, 
and the court erred in construing the will to confer such power. 

As an executor’s sale under the probate laws, the sale and 
the deed in pursuance thereof were absolutely void, and the ratitica- 
tion of a nullity is itself a nullity. Probate Law of 1870; 2 Pasch. 
Dig., arts. 5623 et seg., 5701-5716; Pasch. Dig., art. 1325; Tippets 
%. Mize, 30 Tex., 361; Wootten v. Dunlop, 20 Tex., 183; Brown v. 
Christie, 27 Tex., 73; Peters v. Caton, 6 Tex., 554; Finch x. Ed- 
monson, 9 Tex., 504-512; Alexander v. Maverick, 18 Tex., 179-193; 
Neil v. Cody, 26 Tex., 286; Littlefield v. Tinsley, id., 353; Dowling 
v. Duke, 20 Tex., 181. 

IV. In case of executor’s or administrator’s sale of land, if the 
executor or administrator fails to take a mortgage as required by 
law, he cannot enforce an implied vendor's lien on the land; the 
express lien by mortgage being intended to supersede the vendor's 
lien which would otherwise arise. See Autrey v. Whitmore, 31 
Tex., 623 (a case in point). 

V. The court should have allowed the credit of $400 claimed by 
appellant. 


John A. Peacock, for appellees. 

I, The executors were by the will vested with power to make sale 
independent of the probate court, they being required to take such 
security for the purchase money as was required by law. 

II. If power was not given appellees by the will to sell as inde- 
pendent executors, their deed to appellant joined by their heirs 
passed title, unless the rights of creditors or legatees were preju- 
diced thereby. Pasch. Dig., art. 1324. 

III. Appellant is an heir through his wife, had knowledge of the 
whole facts, and took such title as he contracted for. Neil v. Cody, 
26 Tex., 290; Littlefield v. Tinsley, id., 354; Cooper v. Singleton, 
19 Tex., 260. . 

IV. If Autrey v. Whitmore, 31 Tex., 627, is authority in any 
case, Which is denied, it does not apply to this case. Ist. Because 
the executors were authorized to sell and did sell independent of the 
probate law. 2d. Because it was part of the contract of sale, as- 
sented to by all parties and the other heirs present, that the heirs 
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should join in the execution of the deed, which was concurred in 
by all the heirs not present, and also that the vendor's lien should 
be retained upon the land sold. 3d. Because appellant, knowing all 
the facts, executed and delivered his notes and accepted the deed 
(never complaining until after he was sued), took such title as he 
contracted for, and the lien should be enforced. Ellis v. Singleton, 
45 Tex., 36; Cooper v. Singleton, 19 Tex., 260; Parker Co. ». 
Sewell, 24 Tex., 238. 

V. The $400 credit was given under mistake of fact and was 
properly erased. O’Connell v. Duke, 29 Tex., 299. 


Srayton, AssocraTEe Justice.— This action was brought by the ex- 
ecutors of the will of A. Heffner, deceased, to recover upon a prom- 
issory note, executed to them by the appellant and his sureties for 
land which he had bought from them at a sale made by them as ex- 
ecutors, and also to establish and foreclose a lien which they claimed 
on the land, to secure the purchase money, no mortgage having been 
taken as required by the statute when property of an estate is sold 
under an order of the probate court. 

There was a judgment in favor of theappellees against the appel- 
lant and one of his sureties, and against the representative of the 
other surety, he having died, from which only the appellant prose- 
cutes this appeal. 

The defense was failure of consideration, in that it was claimed 
that no title to the land for which the note was given passed to the 
appellant by the sale made by the executors. 

A. Heffner died testate in 1871, and directed that all of his prop- 
erty, both real and personal, should be sold at auction on a credit of 
twelve months by his executors, and that after the payment of his 
just debts the money arising from the sale should be divided, in a 
manner stated in his will, among his children and widow. 

It is shown that his estate was solvent; in fact it does not appear 
that there were any debts, and no possible injury or delay to cred- 
itors could result from carrying out the directions of the will by the 
executors. This presents just that state of facts under which the 
probate court would, if called upon, have directed the executors, with- 
out further order, to carry out the directions given in the will; cred- 
itors having no rights which the interposition of the probate court 
Was necessary to protect. 

The former law provided that executors might sell property 
without an order of the probate court, when so directed to do by the 
will under which they were to act. Pasch. Dig., 1324. 
























































































522 Wricut vy. Herrner’s Executors. [Tyler Term, 





Opinion of the court. 





The Jaw in force at the time of the death of A. Heffner (Pasch. 
Dig., 5623-5627) contains provisions in effect similar, but provided 
that, as against creditors, before such powers could be exercised by 
an executor, the directions of a will must be confirmed by the pro- 
bate court. There is nothing contained in the law which seems to 
contemplate that a testator’s directions in his will might not be 
carried out without any order of the probate court when creditors 
could not be prejudiced thereby, and the sole purpose of sale was 
for the purpose of distribution among the heirs or legatees. 

We are of the opinion that the executors had the power under the 
will to make the sale at which the appellant bought, and this with- 
out any order of the probate court, it not appearing that the estate 
owed any debts. 

It is not believed that the mode prescribed by the law in force at 
the time the sale was made under which the appellant bought, for 
making sales in ordinary administrations, was intended to regulate 
sales made by executors acting under directions given in a will, to 
such extent that sales made by executors, but not in strict conform- 
ity with the mode prescribed for administrator or executor’s sales 
made under the order of the court, should be void. Especially 
when it appears, as in this case, that a sale was fairly made 
for a fair price, and for the purpose of partition among the 
legatees, all of whom seem to have acquiesced in the sale for about 
ten years, and when the only party who attacks the sale is the 
husband of one of the legatees, to whom, by his instructions, the 
property by him bought was deeded. 

However irregular ‘the sale may have been, it ill becomes the pur- 
chaser thereat, who was interested in the property before sold, to 
complain only when he is called upon to pay the purchase money. 

If the sale had not passed the title of the estate to the purchaser, 
under the pleadings in this case, which only set up failure of con- 
sideration as a defense and do not offer to restore the property, 
nor account for its rents for about ten years during which they are 
presumed to have had possession of it, and which do not in any 
manner set up any fraud or mistake in the sale, it would be entirely 
unimportant; for it is the settled law of this court, that, to consti- 
tute a plea setting up a failure of title a good defense, where suit is 
brought for the purchase money of property sold, that the purchaser 
should aver a restoration or offer to restore the property. 

As was said by Wheeler, Justice, in Claiborne ». Yeoman, 15 Tex., 
47: “It is unnecessary to inquire in this case, whether a failure of 
consideration, in the matter and manner alleged, could have availed 
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the defendant, if well pleaded. If true, as stated, that the sale of 
the certificate by the administrator was without authority, and thé 
title remained in the heirs of the intestate. he should have caused 
the heirs to be made parties, in order that the question of title might 
be adjudicated: and he should at least have restored, or offered 
to restore, the certificate to the plaintiff, or the heirs, if entitled. 
It is very clear that he could not retain the property purchased at 
the sale, with the chances of making good his title, and at the same 
time refuse to pay the purchase money.” 

“To constitute a plea setting up such a defect of title a good de- 
fense to the action, he should have averred a return, or offer to 
return, or should have otherwise accounted. . . . He cannot be 
permitted to retain. . . and resist the payment of the note 
given by him as the consideration of the purchase, on the ground 
of the want of authority in the administratrix to sell.” Perry v. 
Booth, 7 Tex., 497; Lemmon v. Hanley, 28 Tex., 221. 

The evidence shows that eight of the eleven legatees s, at or about 
the time of the sale, at the request of the appelle ant, indicated in 
writing their assent to the sale made by the executors. The wife 
of the appellant, who was also one of the legatees, received the 
deed which, under his purchase, the appellant ‘directed to be made 
to her for the land, and the parents or gui irdians of the other lega- 
tees, who were minors, have given, in so far as they could do so, the 
assent of the minors to the sale as made, and this in a manner 
which at the time was satisfactory to the appellant. Under such 
facts, and after such lapse of time, the plea of failure of considera- 
tion could not be sustained if no title whatever had passed by the 
sale of the executors. 

It is claimed that the court erred in establishing and foreclosing 
a vendor’s lien on the land sold, and we are referred to the case of 
Autrey v. Whitmore, 31 Tex., 627, in support of the proposition 
that in sales made by executors, administrators, or guardians, of 
land upon credit, no vendor's lien exists to secure the payment of 
the purchase money. 

That was not the point directly before the court in the case above 
referred to, but the language used in the opinion may have led to 
the belief that such was the effect of the opinion. In so far as it 
may seem to indicate such a rule, it does not meet the approval of 
this court, and may be considered as overruled. 

While it is true that in sales made under the probate laws, upon 
a credit, administrators and executors are required to take mortgage 
as well as personal security to secure the purchase money of land 
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sold, yet it could never have been intended that a failure of such 
persons to take a mortgage would place the estates represented by 
them in a worse condition than would be a person selling his own 
land upon a credit. The manifest purpose of requiring a mortgage 
to be taken was to evidence in an unmistakable way the existence of 
a lien, that persons dealing with the purchaser might have notice; 
and the failure to take a mortgage cannot divest the equitable lien 
to secure the purchase money. 

Such was the express statutory provision enacted after the decis- 
ion above referred to (Act May 27, 1873, General Laws, 115), which 
we regard as but a statutory declaration of that which was the law 
before. 

The court found as a fact that the credit of $400 claimed by the 
appellant on account of a note executed by him to the mother of 
one of the minor legatees, was not agreed to by the executors; that 
it had never been paid, and that the executors could receive nothing 
but money in payment of the note sued upon, and therefore disal- 
lowed the credit; and we are of the opinion that there was no error 
in this ruling; for the execution of such a note would not bar the 
right of the minor to demand and receive from the executors the 
legacy given by the will. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered October 31, 1882.] 





J. Prestey Fremine v. H. SEetigson ann W. A. Extts. 
(Case No. 1315.) 


1. Fraup — JupGMENT.— Fraud perpetrated in procuring a judgment does not ren- 
der it void; it but constitutes the legal ground on which such judgment may be 
avoided, if relief be sought in the proper manner and within the proper time. 

2. JupaMENtT — DEATH OR INSANITY OF DEFENDANTS — VOID AND VOIDABLE.— 
When the court has acquired jurisdiction of the persons of defendants by service 
of citation, appearance and answer, the subsequent death or insanity of these 
parties during the pendency of the suit does not render the judgment against 
them void, they at the time being represented by counsel, and no suggestion of 
the death or inganity having been made. 

. Brut. OF REVIEW — Liurration.— After the expiration of two years from the 
date of such judgment, or the removal of the disability of insanity, there being 
no concealment, in the case of fraud, preventing its discovery, it is too late to 
maintain a suit to set the judgment aside as voidable. 

4, CoNSTITUTIONAL LAW.—Sec. 14, art. XII, of the constitution of 1869 does not 

apply to suits of that character. 
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5. INTERVENTION — PURCHASER PENDENTE LITE.— One who, pending a suit involv- 
ing property, purchases at a trust sale the interest of one of the parties in that’ 
property, occupies a-position entitling him to intervene in that suit. 

6. SAME — NoTIce OF INTERVENTION.— Parties properly before the court are re- 
quired to take notice of a petition of intervention, filed by leave of court, and 
though at the time of such intervention and judgment for intervenor, one of the 
defendants against whom judgment was rendered was dead, and another tempo- 
rarily insane, yet, the court having acquired jurisdiction over them, and they hav- 
ing appeared and answered, being represented by counsel, and no suggestion 
being made of record of the death or insanity, the judgment rendered was not a 
nullity, but was only voidable. 

7. INTERVENTION — Rigurs OF INTERVENOR.— Where at the time the intervenor 
gets leave and comes in, the whole interest in the property is in controversy in the 
suit, he may litigate his right to the entire property. 


Aprrat from Galveston. Tried before the Hon. Gustave Cook, as 
special judge, the Hon. Wm. H. Stewart being disqualified. 

This suit was instituted January 21, 1878, by J. Presley Flem- 
ing against Henry Seeligson and Wm. A. Ellis, the petition being 
in the ordinary form of trespass to try title to lots 1, 2 and 3, in 
block S84, in the city of Galveston. By amended petition filed April 
18, 1878, the plaintiff sought to have a certain judgment and two 
different sales under different deeds of trust, under all of which de- 
fendant Seeligson claimed title, vacated and declared fraudulent and 
void, and to have a new trial of the case in which that judgment 
was rendered. The history of this judgment and of these deeds of 
trust and sales, as given in the amended petitions of plaintiff, em- 
braces the following statements: The judgment attacked was ren- 
dered in a suit commenced in the district court of Galveston county 
October 29, 1872, by Henry C. Bradbury and Josephine L. Cooke, 
joined by her husband, Wm. N. Cooke, against J. Presley Fleming 
and Emma, his wife, and H.C. Drew, their tenant, and against 
Simon A. Bradbury, claiming title to an undivided two-sixths of the 
lots now in controversy, admitting the right of Simon A. Bradbury 
to one-sixth and of Fleming and wife to three-sixths, seeking a re- 
covery of their two-sixths interest, and asking partition. Fleming 
and wife answered, asserting title in themselves to one of the lots. 
Simon A. Bradbury appears to have been represented by a guardian 
ad litem, appointed by the court. In this case, on March 5, 1875, 
Hlenry Seeligson, by leave of court, intervened, alleging that he was 
the owner of the lots and was in possession; that the claims of all 
other parties were without foundation, and cast a cloud on his title, 
asking judgment divesting them of all title or claim, and that he be 
quieted in his title. On the same day the case was tried, and ver- 
dict and judgment rendered in favor of Seeligson according to his 
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prayer, the entry of the judgment reciting that all parties appeared 
by their counsel. 

The plaintiff alleged that at the date of this judgment he was 
absent accidentally in New York city, being non compos mentis, and 
without any legal guardian, and that he remained in that condi- 
tion until in the latter part of A. D. 1875; that his wife Emma had 
died July 27, 1873, and that the judgment was entered without her 
death having been suggested; that she left a will making her hus- 
band, J. Presley Fleming, her sole devisee; that previous to her 
death her husband, J. Presley Fleming, acting under-a power of at- 
torney from her, had made a note for $5,000, secured by deed of 
trust on the lots, to M. V. McMahon, the purpose being to borrow 
money upon said property (but no money was borrowed upon this 
transaction); and that the note and trust deed, though then believed 
by him to be valid, were invalid because the wife was not joined by 
her husband in their execution. The second of the trust sales at- 
tacked, and at each of which Seeligson was the purchaser, was 
under this deed of trust. 

The first sale was alleged to have grown out of a note for $5,000 
secured by deed of trust to W. B. Sorley, executed by J. P. Fleming 
on August 20, 1874, as collateral security for cash advances to be 
made by the Home Insurance and Banking Company. The first 
sale was made to collect a balance of $1,500 on this note on January 
13, 1875, by a substitute trustee alleged to have been improperly 
appointed, was alleged to have been made without notice for the 
required time, and that at the sale, Seeligson, who became the pur- 
chaser for $1,000, gave notice that he held a valid note and deed of 
trust for $5,000 upon the property of older date, and that asuit was 
pending involving said property. In the meantime, it was alleged, 
Ellis had procured the first $5,000 note for a small sum, and under 
the first deed of trust a second sale was had by the same substituted 
trustee. At this sale Seeligson gave notice of the prior sale and of 
the suit, and became the purchaser for the sum of $5,000, no 
money having been paid at either sale. It was charged that at 
each of these sales bidders were deterred from bidding by the notice 
given; that the sales were made by a substitute trustee without au- 
thority, without due notice, etc.; also, that at the time of each sale 
plaintiff was absent and non compos mentis. 

The pleadings stated that the attorneys for plaintiff in the suit 
in which Seeligson intervened, were deceived into the belief that 
Seeligson had acquired title by reason of his purchases at these 
trust sales, and made no defense; that the judgment was a surprise 
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to him, and that he was unable by any diligence to have anticipated 
or prevented the same. 

Ellis answered, disclaiming any interest except under Seeligson. 
Seeligson filed a general demurrer, also a special demurrer to the 
amended petition, except in so far as they sought to establish title 
in Fleming accruing since the judgment of March 5, 1875, and 
specially to so much of the petition as sought to reopen and set 
aside the judgment aforesaid, because the petition and allegations 
were insufficient, were not verified by affidavit, and that as to said 
judgment and all new matters set up in amended petitions, the same 
were barred by the lapse of time and the laws of limitation and 
prescription. 

The general demurrer was overruled, but the special demurrer 
was sustained. Seeligson had also filed a denial of the allegations of 
the petition, especially all charges of fraud, and had set up the judg- 
ment of March 5, 1875, by way of estoppel. 

The court charged the jury as follows: “The judgment and de- 
cree of the district court of Galveston county, rendered on the 5th 
of March, 1875, No. 5545, and in evidence, was then conclusive of 
the title to the property in controversy between the plaintiffs in this 
suit and the defendant Seeligson herein, and vested the same in See- 
ligson; and the plaintiff Fleming having shown no right or title to 
the property, or any part of it, acquired since that time, and the de- 
fendant Ellis having disclaimed title and possession, the jury will 
find a verdict in favor of the defendants.” 

A verdict was returned for defendants and judgment rendered 
accordingly, and a motion for new trial having been overruled, 
Fleming appealed. 


Wharton Branch and Fred Bernard, for appellant. 

I. The judgment was void for want of jurisdiction of the subject 
matter. The court only acquired jurisdiction over the property 
sued for in plaintiff's petition, which was for two-sixths interest. 
McFadden v. MeGreal, 25 Tex., 78-80; Hulme w. Janes, 6 Tex., 243; 
Fitzhugh v. Custer, 4 Tex., 398; Graham v Roder, 5 Tex., 146; 
Sutherland v. De Leon, 1 Tex., 310; Rice v. Burnett, 39 Tex., 181; 
Hutchins v. Lockett, id., 169; Freeman on Judgments, p. 99. 

IJ. An intervenor cannot change the nature and character of the 
suit, and can only be permitted to litigate his interest, if any, in the 
matter in controversy ; and a judgment in favor of an intervenor for 
anything not put in issue by the plaintiff is void for want of juris- 
diction. Hearne v. Erhard, 33 Tex., 66; Lee v. Salinas, 15 Tex., 
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497; Clark v. Koehler, 32 Tex., 684; Dodd v. Arnold, 28 Tex., 101; 
Bradford v. Hamilton, 7 Tex., 58; Mussina v. Moore, 13 Tex., 9; 
Eccles v. Hill, 13 Tex., 65. 

III. A judgment obtained without citation or notice is void for 
want of jurisdiction. McFadden ». McGreal, 25 Tex., 78-80; Me- 
Coy v. Crawford, 9 Tex., 359; Bryant v. Land, 25 Tex., 98, 99. 

IV. A purchaser pendente lite cannot intervene in an action pend- 
ing previous to and at the time of his purchase. His filing a plea 
therein is contrary to law, and does not make him a legal party to 


the suit, anda judgment rendered in favor of any person not a party 
to the suit is void. 

V. A judgment obtained by fraud is void, and a demurrer admits 
the allegations in the petition to be true. Pruitt ». Farris, 5 Tex., 
375; Williams v. Warnell, 28 Tex., 612; Rice v. Burnett, 39 Tex., 
180; Hutchins ». Lockett, id., 169; Freeman on Judgments, p. 99; 
Drinkard x. Ingram, 21 Tex., 650;Tuttle ». Turner, 28 Tex., 773; 
Martel v. [lernsheim, 9 Tex., 294; Young v. Van Benthuysen, 30 Tex., 
769; O'Connor v. Towns, 1 Tex., 107-117; Chambers v. Hodges, 
23 Tex., 110, 111; Snow.w. Hawpe, 22 Tex., 172. 

VI. The statute of limitation does not run against a person non 
compos mentis, nor in favor of a fraud, and a fraudulent judgment 
may be vacated and set aside, or reopened, and a new trial had on 
its merits. Morrison v. Loftin, 44 Tex., 21-23; Taylor v. Fore, 42 
Tex., 256; Brierly v. Clark, 48 Tex., 352; Ragsdale v. Green, 36 
Tex., 194-197; Hough v. Hammond, 36 Tex., 659; 1 Story’s Eq. Jur., 
secs. 227-229; Forbes v. Moore, 52 Tex., 199; Pasch. Dig., art. 
4617; id., art. 7; Ripley v. Withee, 27 Tex., 17. 

VII. Under the theory that the judgments and sales wére only void- 
able, three years is the shortest period of limitation, where the suit 
is for land; the two years’ statute only applies to suits for personal 
property. Limitation only runs from the date of adverse posession. 
Pasch. Dig., art. 4622; Becton v. Alexander, 27 Tex., 667, 663. 

VIII. Under the theory that the judgment was only voidable, Flem- 
ing had seven years by the constitution in force at the date of the judg- 
ment, after removal of his disability, to institute suit, and at furthest, 
a less limitation did not commence to run until after the present 
constitution went into effect, on April 18, 1876, and appellants claim 
the limitation to have been arrested by the filing of the petition on 
January 21, 1878; if not, it certainly was stopped by the amended 
petition, filed April 18, 1878, this being in time, there being no re- 
troactive law. Const. 1869, art. XII, sec. 14; sec. 16, Bill of Rights; 
R. S., p. 2; Scoby v. Sweatt, 28 Tex., 729. 
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IX. The two years within which to sue out a writ of error or: 
bring a bill of review cannot be applied by analogy to the case. A 
suit to cancel a judgment void for fraud may be brought at any time. 
Seguin v. Maverick, 24 Tex., 535, 537; Thouvenin v. Lea, 26 Tex., 
614: Moke v. Brackett, 28 Tex., 446; Martel ». Hernsheim, 9 Tex., 
294; Giddings v. Steele, 28 Tex., 574; Hollingsworth v. Bagley, 35 
Tex., 347. 

X. The amount of litigation is determined by the amount claimed 
in the plaintiff's petition. An intervenor cannot enlarge the amount 
in controversy, or change the issue made by plaintiff, and the court 
had no jurisdiction of that part not put in issue by the plaintiff, and 
the judgment for the whole property, when only two-sixths is sued 
for, is void for want of jurisdiction. 

XI. The court. misconstrued the legal effect of the judgment in 
the Bradbury case. McFadden v. McGreal, 25 Tex., 78-80; McCoy 
v. Crawford, 9 Tex., 359. 


Willie & Cleveland, for appellee. 

I. The court did not err in sustaining the defendant Seeligson’s 
special exceptions. Pasch. Dig., arts. 1496, 4616; Lewis v. San 
Antonio, 26 Tex., 317; Foster v. Wells, 4 Tex., 104; Weathered ». 
Mays, id., 389; Merle v. Andrews, id., 200; Tadlock v. Eccles, 20 
Tex., 790; Fisk v. Miller, id., 572; id., 579; McAnear v. Epper- 
son et a/., Galveston term, 1881; Shannon v. Taylor, 16 Tex., 417; 
Goss v. McLauren, 17 Tex., 14; Watrous v. Rodgers, 16 Tex., 411; 
Cook v. De la Garza, 13 Tex., 444; Caperton v. Wanslow, 18 Tex., 
132; Burnley v. Rice, Adams & Co., 21 Tex., 180; Vardeman ~. 
Edwards, id., 741; Mills ». Alexander, id., 162; Freeman v. Neyland, 
23 Tex., 529; Power v. Gillespie, 27 Tex., 370; 1 Greenleaf on Ev., 
sees. 528, 531, 535; Freeman on Judgments, sees. 132, 140, 153, 248, 
260, 263, 334, 485, 502, 503; 30 Cal., 440; 32 id., 198; 36 id., 490; 
2 Black., 606. 

If. The judgment of the 5th of March, 1875, in suit No. 5545, 
was not void. The court had jurisdiction of the subject matter. 
The title to the lots was in issue between the original parties. The 
intervenor had a right to set up title to the lots adverse to all or 
either of the parties plaintiff or defendant, and by so doing did 
not change the nature of the suit. Pasch. Dig., art. 1405; Graves 
v. Hall, 27. Tex., 154; Smalley v. Taylor, 33 Tex., 669; Eccles v. 
Hill, 13 Tex., 67. 

III. The original parties in cause No. 5545 being all before the 
court, and issue joined by their pleadings, were bound to take notice 
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of its proceedings and judgments. In contemplation of law, they 
had notice of the intervention of Seeligson, they being in court by 
their pleadings. Bryan v. Lund, 25 Tex. , 99; Watrous v. Rodgers, 
16 Tex., 411; Jordan ». Corley, 42 Tex., 286. 

IV. The right of Secligson to the lots in question was established 
by the judgment of the 5th of March, 1875. It is res adjudicata 
by a court having jurisdiction of the parties and the subject matter, 
and cannot be impeached in a collateral action by an inquiry into 
the grounds on which that judgment was rendered or for any red 
posed error therein. Foster v. Wells, 4 Tex., 101; Weathered 
Mays, id., 387; Merle v. Andrews, id., 211; Shannon v. Taylor, 16 
Tex., 417; and ali other authorities before cited. 

V. A demurrer admits only the facts which are well pleaded, but 
not conclusions of law deduced by the pleader from the facts by 
him alleged. The facts alleged do not impute fraud in obtaining 
the judgment of the 5th of March, 1875, but vice in the cause of 
action for which it was obtained. The judgment is conclusive. 
Gould’s Pleading, 461, 471. 

VI. After the lapse of more than two years from the judgment 
of the 5th of March, 1875, and more than two years after the re- 
moval of any disabilities of the appellant, and more than two years 
after he discovered, or by diligence might have discovered, any sup- 
posed fraud affecting the judgment, “he could not be heard to 
impeach it, even in a direct proceeding; much less can he in this collat- 

eral proceeding, upon allegations unsupported by affidavit, of vices 
aay in the cause of action upon which that judgment was ob- 
tained. Pasch. Dig., arts. 1496, 4616; Sutherland v. De Leon, 1 Tex 
309; Mitchell v. Menly, 32 Tex., 465; McAnear e¢ al. v. Epperson 
et al., Galveston term, 1881; Houston v. Jennings, 12 Tex., 487; 
Vardeman v. Edwards, 21 Tex., 741; Mills v. Alexander, id., 162; 
Burnley v. Rice, Adams & Co., id., 180; Weathered v. Mays, 4 Tex., 
389; Merle v. Andrews, id., 200; Adams’ Equity, 6th Am. ed., top 
page 790, marg. p. 417; Lewis v. San Antonio, 26 Tex., 317; Fisk 

». Miller, 20 Tex., 572; id., 581; and authorities cited under first 
Setey proposition. 

The appellees contest the appellant’s sixth, seventh, eighth, ninth, 
tenth and eleventh errors assigned, and the several propositions 
thereunder, because not well founded in law or in fact, and to each 
and all of them make the following — proposition : 

The judgment of the 5th of March, 875, in cause No. 5545, hav- 
ing been specially pleaded in bar by “Se and Ellis having dis- 
claimed title and possession, and the appellant not having shown, 
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nor offered to show, any right or title accruing to him subsequent 
to its rendition, was conclusive against the appellant of the title of 
Seeligson to the lots in question, and interposed a complete bar to 
this action. 


Bonner, Assoctaie Jvustice.— We will, as most favorable to the 
rights of appellant Fleming, for the purposes of this opinion, con- 
sider this as a direct proceeding in the nature of a bill in equity to 
review and set aside judgment in cause No, 5545 for alleged fraud, 
and not as an indirect proceeding in which this issue is collaterally 
presented. 

Thus viewed, both questions, whether that judgment is only void- 
able or is absolutely void, can be considered, when, if it were a col- 
lateral attack, the latter only could be. 

The facts constituting the alleged fraud are specifically set out in 
the pleadings of appellant Fleming, in accordance with the proper 
practice under our statute, which requires a full and clear statement 
of the cause of action. Pasch. Dig., art. 1427; R.8., art. 1195. 

There are also general allegations in the pleadings, that the former 
judgme nt is null and void by reason of the alleged fraud. These 
in effect are but the conclusions of the pleader arising upon the facts 
stated. 

Under well established rules of pleading, the demurrer admits 
only the facts which are well pleaded, and not the conclusions of the 
parties deduced from these facts. 

The alleged fraud did not render the judgment absolutely void, 
but voidable only. It was but the legal ground upon which, if re- 
lief was sought in the proper manner and within the proper time, 
the former judgment might be avoided, when otherwise it would 
remain in full force and effect. Murchison «. White, and authori- 
ties cited, 

The same principle applies under the facts of this case, in regard 
to the death of Mrs. Emma Fleming and insanity of appellant 
J. Presley Fleming, as circumstances to show this fraud. The fact 
that the one may have died and the other have become insane during 
the pendency of the suit, and after the court had acquired jurisdic- 
tion of the person by citation, appearance and answer, and when 
represented by counsel, there being no suggestion of death or in- 
sanity, would not render the judgment void, but voidable only. 
Milam Co. v. Rebertson, 47 Tex., 222; Taylor v. Snow, id., 462. 

In this connection, it may be stated that under the will of Mrs. 
Emma Fleming, who died previously to the insanity of appellant, 
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he was her sole heir and representative, and was then before the 
court; and that he afterwards became again of sound mind, more 
than two years prior to the date when the former judgment was 
sought to be avoided. 

Whatever may be the merits of this case by reason of the alleged 
fraud, were they properly before us, we are, under previous decisions 
of this court, precluded from their investigation, as the special de- 
murrer of Seeligson, that this proceeding was not instituted within 
the required time, was properly sustained. 

It is now the established general doctrine of this court, that such 
suits should be commenced within two years from the rendition of 
the judgment sought to be avoided, or within two years after the 
removal of a legal disability existing at that date. Murchison »v. 
White, supra; McAnear v. E pperson ; Chambers . Hodges, 23 Tex., 
104; Weaver v. Shaw, 5 

That sec. 14, art. XII, Const. 1869, to the effect that married 
women, minors and insane persons shall not be barred of their 
rights of property by adverse possession or law of limitations of less 
than seven years from and after the removal of each and all their 
respective legal disabilities, does not apply in suits of this character, 
was expressly decided at the present term in McAnear v. Epperson, 
supra. 

We do not think that the pleadings show sufficient facts to 
constitute such concealment of the alleged fraud in the appointment 
of a substitute trustee, or such diligent inquiry in regard thereto, as 
would prevent the running of limitation until its discov ery, under 
the principles invoked in analogous cases. 

The former judgment being then voidable only and not void by 
reason of the alleged fraud, and this suit not having been com- 
menced within the proper time to make that defense available, the 
only remaining material question in the case is whether the court 
had jurisdiction to render the judgment. 

It is contended that Seeligson was a purchaser pendente lite, and 
as such had no right to intervene; that by his petition of inter- 
vention in which he claimed title to the whole of the property, he 
set up a new and different cause of action from that which was 
pepriowsly litigated between the original parties; and that as such in- 
tervenor, he could not legally do this, and particularly without addi- 
tional citation to them. As has been often said, it is the policy of 
our jurisprudence to encourage the settlement in one and the same 
suit of all matters of litigation concerning the subject matter in 
controversy. 


5 Tex., 288. 
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To this end, a third party by leave of the court can intervene 
when he has such interest in the subject matter, that had he first 
brought the suit as sole plaintiff, he might have recovered in whole 
or in part, or the suit been first brought against him as defendant, 
he might have defeated it in whole or in part. Pool v. Sanford, 
52 Tex., oe Smalley v. Taylor, 33 Tex., 668; Graves v. Hall, 
27 Tex., 154; Eccles v. Hill, 13 Tex., 65. 

Ilaving due regard to the rules. of practice, that the suit as 
between the original parties shall not be unreasonably delayed, it is 
believed that otherwise the intervention may be considered in the 
nature of a new suit, by which the rights of either the original 
plaintiff or defendants, or both, may be contested; ordinarily the 
statute of limitations would run against the intervenor prior to the 
date of filing his petition. That the claim of an intervenor may be 
acquired by voluntary sale from one of the parties litigant, pending 
the suit, was recognized in Berry v. Donley, 26 Tex., 738. 

If, however, as in this case, the purchaser of Fleming’s interest in 
the property in litigation was made by Seeligson under trust sale 
pending the suit to which Fleming was a party, we do not perceive 
why on principle he should not be permitted to have intervened and 
set up his title. To hold that Seeligson should not have been per- 
mitted to do this, but that he should have been required both to 
await and abide the result of the suit as between the original parties 
before he could sue, would virtually subject his rights to be preju- 
diced by delay, limitation and the action of other parties over whom 
he had no control. 

It might have been to the interest of Fleming for his own benefit 
to have jeopardized the rights of Seeligson after his purchase, by 
delay, compromise or otherwise. It is the practice to require the 
original parties who were properly before the court to take notice 
at their peril of a petition for intervention filed by leave of the 
court. Bryan v. Lund, 25 Tex., 98; Jordan v. Corley, 42 Tex., 284. 

If, at the date of filing the petition of intervention in this case, 
Mrs. Emma Fleming was dead and the appellant was temporarily 
insane, yet as the court had previously acquired jurisdiction over 
them, and they had appeared, answered, and were represented by 
counsel, and no suggestion was made of record of the death or in- 
sanity, the judgment, as before shown, was not a nullity, but voidable 
only. Even if it be conceded that an intervenor cannot litigate 
any greater interest than that set up by the original parties to the 
suit, which, however, is not admitted, still the record in this case shows 
that the whole interest in this property was at the time of Seelig- 
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son’s ‘intervention thus in controversy. It was a suit for title and 
partition, and which properly brought in question the title of all 
parties claiming an interest therein; and besides, Mrs. Emma Flem- 
ing and appellant, by virtue of the sale of David Bradbury, as sur- 
vivor of the community of himself and his deceased wife, Julia, 
expressly claimed on the record title to the whole property. 


AFFIRMED, 
(Opinion delivered at Gaiveston Term, 1881.] 





Tue Sratre or Texas v. Internationa, & G. N. R. R. Co. 
(Case No. 4546.) 


1, ConsrRUCTIVE REPEAL.— A statute which as to a certain subject matter of a pre- 
vious statute creates a new, entire and independent system respecting that subject 
matter, will be held to repeal, without express words to that effect, so much of the 
prior statute as is inconsistent therewith. 

2. CONSTRUCTION OF STATUTES — EXPRESS REPEAL.— When express words of re- 
peal, so far as two statutes are inconsistent, are contained in the subsequent stat- 
ute, there is no room for construction save as to the question of conflict, and in so 
far as they so conflict tue latter must prevail. 

3. FORFEITURE OF LAND GRANT.— The act of March 10, 1875, substituting for the 
causes and extent of forfeiture the failure to build the railway at the yearly rate 
of forty miles (or eighty miles in two years), and on failure, a forfeiture of the 
land grants upon that portion of the road not so constructed, is a repeal of so 
much of the original act (August 5, 1870) incorporating said railroad company to 
the extent substituted thereby; and upon the failure to build said road at the rate 
of eighty miles every two years, the defendant company forfeited the right to the 
land grant as to that part of the road not so built. Such forfeiture is the extent 
of the penalty for such failure. 

4. Same— Extent or.— After a forfeiture incurred by a failure to construct eighty 
miles in two years, a rapid construction so as to complete the entire road in the 
time contemplated in the relief act will not restore the right to the land grant so 
forfeited. 

5. SaME— LANDS GRANTED NOT AFFECTED BY SUBSEQUENT FAILURE.— A grant 
of lands upon a completed section of ten miles is not affected by a subsequent 
failure to construct at the rate required by the relief law. 


Appeat from Travis. Tried below before the Hon. A.S. Walker. 

[The following statement was prepared by the judge delivering 
the opinion of the court, and is inserted in full:] 

This is a case to which precedence is given under the rules. The 
following statement, taken from the brief of the learned counsel for 
the appellant, together with the subjoined statement of the facts 


























1882.] Srate or Texas v. L. & G. N. R. R. Co. 


or 
G 
Ot 





Statement of the case. 





and law found by the court below, will present fully the points in 
issue : 

This is asuit instituted on the 4th of May, 1880, by the then attor- 
ney general, under sec. 22, art. [V, of the constitution, against the 
International & Great Northern Railroad Company, seeking a for- 
feiture of its charter for alleged failure to construct the railway as 
required to do by its said charter and the act amendatory thereof. 

On March 17, 1881, an amended original petition was filed by the 
present incumbent of the attorney general’s office, wherein it was 
alleged that by the terms of the act of the 10th of March, 1875, 
defendant iwas required to begin at either one end or the other of its 
road already built,— that is to say, either at Longview or Rockdale,— 
and to built and complete the construction of the same from the 
city of Jefferson to the terminus on the Rio Grande, at the rate of 
at least forty miles each year, or of eighty miles every two years, 
counting from the Ist day of July, 1875, and that on failure so to 
do, <n addition to the forfeitures and penalties provided in the origi- 
nal act of the 5th of August, 1870, chartering the International 
Railroad Company, it was enacted that the said consolidated com- 
pany should forfeit all right to the lands granted by the said act of 
the 10th of March, 1875, upon that portion of said railroad which 
the said company should fail to construct; alleging further a full 
compliance on the part of the state of Texas w ith all the te rms of 
the original and amendatory acts, and an utter failure and refusal 
on the part of the defendant corporation to comply with the terms 
of said acts in the matter of building its said road at the rate of 
forty miles every year, or of eighty miles every two years. Where- 
fore and by reason of all which, it was prayed that a decree should 
be rendered forfeiting the charter of the defendant company, and 
relieving the state of Texas from all obligations to grant any lands 
to the said defendant company for any portion of its road save and 
except that for which lands had already been granted and received 
by the defendant; and also that a decree be rendered releasing the 
state from any farther obligation to exempt defendant from taxa- 
tion, and enjoining defendant, its successors, officers, etc., from exer- 
cising or enjoying any of the rights, privileges, powers, franchises 
or immunities granted in the said charter or the acts amendatory 
thereof. 

Which defendant, by its second amended original answer, in lieu 
of all former pleadings, denied generally and specially, alleging 
that the act of the 10th of March, 1875, which modified its orig- 
inal charter, and under the terms and provisions of which it has 
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since acted, was intended to substitute, according to the supreme 
power and grace of the state, terms less onerous to defendant and 
preferred by the state to those contained in its original charter, and 
was of a highly remedial character, and should receive the liberal 
and favorable construction of the court, if in anywise necessary for 
defendant’s protection; alleging, also, a full compliance on its part 
with the terms of said act of March 10, 1875, and a non-compliance 
therewith on the part of the state on all that portion of defendant’s 
road lying west of the city of Austin; that it is now entitled to 
land certificates from Austin to Laredo, a distance of two hundred 
and forty miles, and to exemption from taxation on that portion of 
its road and property in like manner as it is entitled from Longview 
to Rockdale and Austin, and to all the rights and privileges granted 
by its original charter and the said amendment, and that the same 
are “contracts protected against violation by the constitution and 
laws of the state of Texas and by the constitution of the United 
States;” that this suit was brought without ground in law or 
equity therefor, and before the expiration of the time granted de- 
fendant within which to build and complete said railroad and per- 
form all the terms of its charter and the amendment thereto, 
concluding with a prayer for the dismissal of the suit for the want 
of any equity therein. 

This cause was tried by the court without the intervention of a 
jury, and the conclusions of fact and of law applicable thereto were 
found separately by the court, and it was decreed by the court that 
the defendant company had and by said judgment should forfeit its 
right to the land grant under the act of the 10th of March, 1875, 
as to all of its road not completed at the date of the filing of this 
suit on the 4th of May, 1880, that is to say, from Austin to Laredo, ° 
and from a point to which it was completed a few miles north 
of Longview to Jefferson, and that as to these two sections of its 
road said company was not entitled to said land grant. 

That as to all other matters in the state’s petition complained of, 
and all other relief therein asked, the prayer of petitioner be denied. 

To which judgment of the court the attorney general, on behalf 
of the state, excepted, gave notice of appeal, assigned errors, and 
has brought the cause here for revision. 


SraTEMENT OF THE Facts anp Pornts or Law Founp sy Covrrt. 


The evidence on the trial is given below. 
1. “ An act to incorporate the International Railroad Company 
and to provide for the aid of the state of Texas in constructing the 
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same,” approved August 5, 1870. Special Laws 12th Leg., ch. 54, 
pp. 104-110. 

2. “ An act for the relief of the International Railroad Company, 
now consolidated with the Houston & Great Northern Railroad 
Company under the name of the ‘ International & Great Northern 
Railroad Company,’ ” approved March 10, 1875. Special Laws 14th 
Leg., ch. 49, pp. 69-73. 

3. Acceptance of the terms of the relief act, approved March 10, 
1875, by the stockholders of the International & Great Northern 
Railroad Company, filed with the secretary of state, April 2, 1875. 

4. Inspection report of King and Sumner of twenty-four miles of 
the International Railroad between the Brazos river west to Rock- 
dale, showing its proper construction, and dated February 5, 1874. 

In this connection the attorney general stated to the court that no 
forfeiture was sought upon any act prior to the “relief act,” March 
10, 1875. 

5. Inspection report of Hardeman, showing proper construction, 
etc., of the railway to Congress Avenue, Austin, from Rockdale, a 
distance of about sixty-one miles. Report filed January 30, 1877. 

6. It was shown that from a point east of Longview the defend- 
ant company had constructed one hundred and seventy-six miles, to 
the Brazos near Hearne, of completed road, being about two hun- 
dred miles of completed road, from Longview to Rockdale. 

7. The road was completed from Rockdale to Palm’s Valley, near 
Round Rock, before July 15, 1876, and from thence to Austin be- 
fore December 28, 1876. 

8. In 1871 the route had been surveyed between Longview and 
Jefferson, the right of way partially obtained, and depot grounds 
purchased at Jefferson. 

9. Between January 1, and May 1, 1880, survey of the route be- 
tween Austin and San Antonio was made and right of way partially 
obtained. ~About May 1, 1880, work was begun in the extension of 
the road beyond Austin, and the work was completed to San An- 
tonio by February 1, 1881, and to Laredo, on the Rio Grande, 
December 15, 1881. 

10. The defendant company has received five thousand two hun- 
dred and thirty-eight land certificates from the state for six hundred 
and forty acres each, under the provisions of the charter. These. 
certificates were worth from $240 to $300 each. None of the cer- 
tificates nor any of the land is owned by the defendant company, 
all having been sold. 

11. The exemption from taxation has been enjoyed as provided 
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in the relief act, save that suits are pending in some counties con- 
testing the exemption. 

12. That part of the road, between Austin and San Antonio is 
the most valuable, earning more. The road from San Antonio to 
Laredo does not produce any net revenue. 

13. It was estimated by the comptroller as witness that the road, 
with depots, running stock, ete., was worth $15,000 per mile. 

14. The fifteenth legislature convened April 18th, and adjourned 
August 21, 1876. 

15. The “ordinance in relation to railroads” (of the constitu- 
tional convention of 1875) in evidence provided that “no railroad 
company chartered or holding grants under this state . . . shall 
be considered as having lost any of its rights, privileges or grants 
prior to the close of the next session of the legislature of this state 
by virtue of the lapse of time between now and that time.” 

16. The defendant company was refused bonds upon the construc- 
tion of parts of the road prior to the compromise act. Suit was 
brought November 18, 1873, to compel the issuance of the bonds. 
The suit terminated in the decision by the supreme court refusing 
relief to the company. 40 Tex., 537. 

17. Reports of W. P. Hardeman, inspector appointed by the gov- 
ernor, showed that since the filing of this suit the defendant com- 
pany has constructed the road from Austin to San Antonio (eighty 
miles), thence to Laredo (one hundred and fifty-four miles); total 
about two hundred and thirty-three miles. The report shows that 
the road is well built, furnished, etc., in accordance, as to work, ete., 
with its charter. ‘ 

18. The executive officers of the state have refused to issue land 
certificates for the road completed beyond Austin; and, on the ap- 
pointment of Hardeman to inspect, it was known that such inspec- 
tion was not to be considered a basis for claiming certificates. 

19. The distance from Jefferson to Longview is about sixty miles, 
thence to Rockdale two hundred, thence to Austin about sixty-one 
miles, thence to San Antonio eighty miles, thence to Laredo about 
one hundred and fifty-four. Of the route from Longview to Laredo 
about three hundred and fifty miles constituted the contemplated 
road to be built March 10, 1875, when the land grant was made. 

There being no dispute as to the facts, it devolves upon the court 
to ascertain the law. 

The “ Act for the relief of the International Railroad Company,” 
etc., approved March 10, 1875, expressly repeals “all other laws and 
parts of laws inconsistent with” it. No question, therefore, of im- 
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plied repeal arises to control the full effect of every part of this 
compromise act. 

The land grant of twenty sections per mile for the road between 
Jefferson and Laredo is substituted instead of the bonds granted in 
the original charter. Total and complete exemption from taxation 
extending to the lands granted for twenty-five years is given instead 
of for five years. The character of road to be constructed is de- 
fined by reference to the general railroad laws. The lands are to 
be sold within fifteen and twenty years, ete. 

Section 4 of the act of March 10, 1875, is as follows: “That if 
said company shall fail to complete the construction of said railroad 
from the city of Jefferson to the terminus of said railroad on the 
tio Grande at the rate of at least forty miles each year, or of 
eighty miles every two years, counting from the 1st day of July, 
1875, they shall forfeit all rights to the lands by this act granted 
upon that portion of said railroad which they shall thus fail to 
construct.” 

This fourth section of the relief act works material changes in 
the original charter. 

In fixing the northern terminus at Jefferson and requiring its 
construction by certain intermediate points (San Marcos and New 
one from Jefferson to Laredo. 

. In altering the rate of construction per year to forty miles, or 
sighty miles every two years, between Jefferson and Laredo. 

A penalty is fixed upon the failure to construct at the new rate, 
of rhe feiture of all right to lands, granted by the relief act, upon 
that part of the road not so constructed. 

The thirteenth section of the original act is superseded as to the 
northern terminus, and in the rate of construction, and in the char- 
acter of road to be constructed. 

The fifteenth section, so far as it refers to the thirteenth for the 
time within which the railroad shall be completed, is altered, and 
inasmuch as another penalty is imposed upon the failure to con- 
struct upon the new rate, such new penalty is incurred upon the 
breach of the conditions imposing it. The new penalty and con- 
ditions are inconsistent with the original; the original are therefore 
not, in effect, repealed by the express terms of the relief law. The 
court therefore holds: 

The failure to construct the forty miles of completed road 
from Palm’s Valley, near Round Rock, within one year, or eighty 
miles within two years, from July 1, 1876, is a cause of forfeiture 
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of certain rights of the defendant company existing at the filing 
of this suit. 

2. That the question has been decided by the executive officers, 
so far as to determine their own action, in view of the fact that 
such action does not bind future or incoming officials, does not pre- 
sent a reason why the state should not have the same or like 
judicial action upon it. Nor does it matter that pending the suit 
the value of the rights in controversy have become but nominal. 

3. The extent of the forfeiture must be determined by the stat- 
ute. In it it is declared that the owners of the franchise “shall for- 
feit all right to the land by this act granted upon that portion of 
said railroad which they thus fail to construct.” The court cannot 
do otherwise than declare this result as applying to the facts in this 
case. 

4. Nor is this loss in any part or to any extent regained by the 
speedy construction of the road, as shown by the pleading and evi- 
dence, after suit was brought to enforce the forfeiture. 

5. The exemption from taxation is expressly granted in the first 
section of the act of March 10, 1875. 

The original rate of construction in thirteenth section of the act 
of August 5, 1870, being superseded by the rate of forty miles in 
one year, or by eighty miles in two years, the penalty affixed in sec- 
tion 15 of the original charter, based upon the repealed rate of con- 
struction, no longer remains in force. 

Nor can the penalty in the fifteenth section attach to a failure to 
build upon the new or substituted rate, for to that failure a definite 
penalty is affixed in the act of March 10, 1875, which penalty has 
been fully suffered, since the forfeiture of the land grant upon the 
road not constructed upon the new rate is declared against the de- 
fendant company. 

This exemption could not be allowed unless, as here, it is expressly 
and clearly given. It is conceded that the grant of exemption 
should be strictly construed. But finding it clearly given, and 
nothing to defeat it, it must be recognized. 

6. Nor is there anything in the charter as amended taking from 
the company the right to construct the railway between the points 
(Jefferson and Laredo) upon the mere failure to construct at the 
rate prescribed as a condition of receiving the land grant. The 
purpose of the subsidy (both bonds and lands) was “to promote 
the rapid construction of the said railway,” etc. The time for the 
entire work under the computation in the amended charter has not 
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elapsed. The route not built upon March 10, 1875, was about three 
hundred and fifty miles between Jefferson and Laredo. At the 
rate of forty miles each year, 45,°=8 years were regarded as the 
proper time in which to build the entire road. This extends to 
July 1, 1883. The road has been further advanced toward comple- 
tion than the rate of construction in the law requires. Only about 
fifty miles of the route remains unbuilt. There can be no com- 
plaint at this time of non-user of the franchise. But none is alleged 
in the petition merely as such. 

The state will not be without remedy for non-user should the 
defendant company fail to construct the road upon the remaining 
fifty miles such as the charter requires and within a reasonable time. 

The charter, original and as amended, treats the franchise as 
susceptible of limitation to that part of the route upon which the 
road shall be completed. 

9. Even if a different rule as to exemption from taxation could 
apply to the lands granted, the holders not being before the court 
their rights cannot be determined. 

10. The grant of lands for the line from Rockdale to Palm Valley 
was saved by the ordinance of the constitutional convention. The 
legislature adjourned August 21st; the section of the road was com- 
pleted by July 15, 1876. 

11. The land grant for the twenty-one miles from Palm Valley to 
Austin is within the terms of the law. The road was built by De- 
cember 28, 1876, and within one year after July 1, 1576. 

The law authorized the issuance of certificates upon completion 
of sections of ten miles. The forfeiture for not completing the 
forty miles would not destroy the right to the land upon that part 
upon which the road had been constructed within the terms of the 
law. 

12. Damages are not proven and cannot be allowed. 

4 will be decreed : 

That the land grant be adjudged forfeited upon all the railroad 
vets een Jefferson and Laredo not completed at the filing of this 
suit, viz., from Austin to Laredo, and from a point north ‘of Long- 
view to Jefferson. 

2. That as to other matters asked in the petition the prayer be 
denied. 

3. That the defendant pay costs of suit. 

A. 8. Waxker, 

March 20, 1882. Judge Sixteenth District, ete. 
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J. H. McLeary, Attorney General, for appellant. 

I. The court erred in its conclusion of law that no question of im- 
plied repeal arises to control the full effect of every part of the com- 
promise act for the relief of the International Railroad Company, 
approved March 10, 1875. <A later statute repeals a former by im- 
plication, when the one is inconsistent with the other, and this 
principle is in no way changed when the repealing clause of the 
later statute expressly mentions “such parts of the charter as are 
inconsistent with this act,” as is done by section 8 of the compro- 
mise act. Special Laws of 1875, ch. 49, p. 73; Morrow v. Morgan, 
48 Tex., 308; H. & T. C. R. R. Co. vw. Ford, 53 Tex., 371; Potter's 
Dwarris on Stat. and Const., pp. 113, 114 ef seg.; pp. 154 and 155, 
notes + and 5, and cases cited; Pacific R. R. Co. v. Cass County, 12 
Am. Railway Rep., 343; Towle v. Marrett, 14 Am. Dec., 209, note 
on “ Repeals by Implication,” citing many authorities. 

II. From its very language, section 8 of chapter 49 of Special 
Laws of 1875 (the compromise act of the 10th of March, 1875) only 
repeals such parts of the (International charter) act of August 5, 
1870, as are “ inconsistent with the provisions ” of the compromise 
act, and this it would have done whether it contained a clause to 
that effect or not, and “the question of implied repeal ” does arise, 
and must be considered. Ch. 49, Special Laws of 1875, p. 73, sec. 8; 
U.S. v. Case of Hair Pencils, 1 Paine, 400; Potter's Dwarris on 
Stat. and Const., p. 155, and note 5, with authorities cited therein. 

III. To repeal a statute by implication there must be such a posi- 
tive repugnancy between the new law and the old that they cannot 
stand together, or be consistently reconciled. There should be a 
manifest and total repugnancy in the provisions of the new law to 
lead to the conclusion that the later law abrogated or was designed 
to abrogate the former. Pacific R. R. Co. v. Cass Co., 12 Am. Rail- 
way Rep., 343; Pacifie R. R. Co. v. Cass Co., 53 Mo., 17; Neill v. 
Keese, 5 Tex, 32; Walker v. State, 7 Tex. Ct. App., 257; Selman v. 
Wolfe, 27 Tex., 72; Thouvenin v. Rodrigues, 24 Tex., 468; Napier 
v. Hodges, 31 Tex., 287; Cain v. State, 20 Tex., 370; Lyon v. Fisk, 
1 La. Ann., 444; State v. Brewer, 22 La. Ann., 273; 5 Met., 406; 
37 Ind., 111, 284; 1 Kent Com., 466, note . 

IV. The court erred in its conclusion of law that inasmuch as 
another penalty is imposed by the said compromise act upon the 
failure to construct upon the new rate, such new penalty only is 
incurred upon the breach of the conditions imposing it; and that 
the new penalty and conditions being inconsistent with the original, 
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the original are no longer in effect, but were repealed by the express 
terms of the relief act. Where, as in this case, the two penalties 
are for different defaults, and can both be enforced without the one 
interfering with the other, there is no inconsistency between them, 
and both stand in force. Special Laws 1870, ch. 54, pp. 104-110; 
Special Laws 1875, ch. 49, pp. 69-73; also same authorities cited 
heretofore under first assignment, and especially Broom’s Legal 
Maxims, p. 156. 

V. The maxims, “ expressio unius est exclusio alterius,” and “ ex- 
pressum facit cessare tacitum,” have no application to the penalty 
denounced in the fourth section of the compromise act. Morrow ». 
Morgan, 48 Tex., 308; Broom’s Legal Maxims, pp. 505, 513, 668, 
669; Eastern Archipelago Co. v. Reg., 75 Eng. Com. Law, 862, 914; 
and 72 Eng. Com. Law, 323-382. 

VI. The court erred in its third conclusion of law, in so far as it 
declared no other result as applying to the facts in this case than a 
forfeiture of the land granted by the compromise act upon that 
portion of the railroad which the owners of the franchise failed to 
construct in accordance with the requirements of said act. The 
facts having shown that a forfeiture of the land grant had inured 
under the fourth section of the compromise act @ fortiori, had a 
forfeiture accrued of “all further rights and privileges under the 
charter,” the time for construction allowed in the first case being 
much longer than in the second. Special Laws 12th Leg., ch. 54, 
sec. 15, pp. 110, 111; Special Laws 14th Leg., 2d sess., ch. 49, p. 72. 

VII. A comparison of section 4 of the compromise act with see- 
tions 13 and 15 of the charter will show that any default in time of 
construction, which would be sufficient whereon to base a forfeiture 
of the land grant, would be at the same time more than sufficient 
to work a forfeiture of the charter, should it be demanded by the 
state. Special Laws 1870, pp. 109, 110; Special Laws 1875, p. 72; 

sroom’s Legal Maxims, p. 669, and cases cited in notes thereto. 

VIII. Where there are different statutes én pari materia, though 
made at different times, or expired, and not referring to each other, 
they shall be taken and construed together as one system, and as 
explanatory of each other. Selman v. Wolfe, 27 Tex., 72; Cain v. 
State, 20 Tex., 362; King v. Lauderdale, 1 Burr., 447; Bradshaw +. 
Tenn., 1 Yerg., 180; Lovett v. Casey, 17 Tex., 594; 1 Kent Com., 
463; Smith’s Com. Stat. and Const., 751 e¢ seg.; Sedgwick on Stat. 
Law, 247, 251; 6 Ind., 83, 354. 

IX. The court erred in its fifth conclusion of law, that the com- 
pany, in failing to build at the new rate of construction, did not, 



























544 Srate or Texas v. I. & G.N. R.R. Co. [Tyler Term, 





Argument for the appellant. 





under section 15 of the original act of August 5, 1570, forfeit its 
right to the exemption from taxation guarantied by section 1 of 
the relief act of the 10th of March, 1875. The force of section 15 
of the charter was not so altered or limited by the compromise act 
as to secure the company in its exemption from taxation whether it 
built its road, or any portion thereof, within a certain time pre- 
scribed by law or not. Original charter and compromise act ¢n ez- 
tenso; Special Laws 12th Leg., pp. 104-110; Special pute 14th Leg., 
2d sess., pp. 69-73; Bailey v. Magwire, 22 Wall., 226, 22 

X. Though the fourth section of the compromise an may have 
extended the time within which the whole road and_ portions 
thereof might be built, it did not, by providing for a forfeiture of 
the lands therein granted, in case of failure to comply, take away 
all forfeitures which might be incurred under the original act of in- 
corporation. Broom’s Legal Maxims, p. 669. 

XI. The court erred in its sixth conclusion of law, especially in 
holding that the company had the legai right to construct the rail- 
way between the points Jefferson and Laredo, after a failure on its 
part to construct at the rate prescribed as a condition of receiving 
the land grant; and that there can be no complaint at this time of 
a non-user of the franchise. The charter and the act amendatory 
thereof both prescribe that a certain distance shall be completed 
each year, or twice that distance every two years, and in neither of 
them is any time prescribed in gross for the completion of the en- 
tire road from Jefferson to Laredo. See Special Laws 12th Leg., 
ch. 54, sec. 13, p. 109; Special Laws 14th Leg., 2d sess., ch. 49, sec. 
4, p. 72. 

XII. The inference which the court makes by a mathematical 
calculation is not allowable under the correct construction of these 
two statutes taken together, or either taken separately. Sedg. on 
Stat. and Const., pp. 237, 238, 247-250; Selman v. Wolfe, 27 Tex 
72; Walker v. State, 7 Tex. Ct. App., 259, 260, 261; Taylor v. 
State, 4 Tex. Ct. App., 169; Napier v. Hodges, 31 Tex., 287; 1 
Pasch. Dig. Laws, 637, and authorities there cited. 

XIII. At the time suit was instituted, the 4th of May, 1880, 
there was a non-user of the franchise, of which the state justly 
made complaint, and there is no provision in the law for curing this 
failure by increased construction under the goad of a prosecution 
of a suit for forfeiture of charter. The case should have been ac- 
judicated on the facts as they stood at the time suit was instituted. 
Special Laws 12th Leg., ch. 54; Hearne v. Erhard, 33 Tex., 66. 
XIV. The rights of the parties are fixed at the beginning of the 
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suit, and must be determined as they thea existed. “ Pendente lite 
nihil innovetur.” Sampson v. Wyett, 49 Tex., 632, 633; Jemison vz. 
Halbert, 47 Tex., 188; Hearne v. Erhard, 33 Tex., 66; Stewart v. 
Kemp, 54 Tex., 251. 

XY. The court erred in its tenth conclusion of law, in holding 
that the ordinance of the constitutional convention of 1875 in any 
way inured to the benefit of this company. The ordinance of the 
constitutional convention passed on the 20th day of November, 
1875, only prevented forfeitures on any railroad between that date 
and the 21st of August, 1876, and this company had not incurred a 
forfeiture prior to the last named date. Ordinance Const. Con., 
Const., State Ed., p. 65; Special Laws 14th Leg., 2d sess., ch. 49. 

XVI. The court erred in its eleventh conclusion of law, in hold- 
ing that the land grant from Palm Valley to Austin is within the 
terms of the law. Though the sections of ten miles between Palm 
Valley and Austin may have been constructed within the time pre- 
scribed by law, the sections of forty miles and eighty miles west- 
ward from Palm Valley had not been constructed within the 
limited time, and the charter being forfeited, the land grant went 
with it. Charter of defendant company. 

XVII. The court erred in holding that section 15 of the act of 
August 5, 1870, was repealed either expressly or by implication by 
any portion of the compromise act of March 10, 1875. There was no 
express repeal of section 15, it not being named in the repealing 
section. Special Laws 14th Leg., 2d sess., ch. 49, sec. 8, p. 73. 
There was no repeal by implication, there being no inconsistency 
between section 15 of the charter and the amendatory act. Special 
Laws 12th Leg., ch. 54, sec. 15, pp. 109, 110; Special Laws 14th 
Leg., 2d sess., ch. 49, pp. 69-73, and authorities cited under the third 
proposition under first assignment. 

XVIII. The court erred in its judgment in so far as it refused to 
decree a forfeiture of the charter of the corporation, and a release 
of the state of Texas from any further obligation to exempt the 
company from taxation. The company had incurred a forfeiture of 
their charter by failing to construct portions of their road within 
the time prescribed either in the original charter or the act amend- 
atory thereof. Special Laws 12th Leg., ch. 54, sees. 13 and 15, 
pp. 109, 110; Special Laws 14th Leg., 2d sess., ch. 49, sec. 4, p. 72. 

XIX. The company had forfeited the exemption from taxation, 
together with other rights under its charter, by failing to construct 


its road eighty miles west from Palm Valley within the two years 


allowed by law. 
Vou. LVII — 35 
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XX. The court erred in its judgment in so far as it refused to de- 
cree for the state of Texas all the relief prayed for in its amended 
original petition. 

The state prayed as follows: 

* That on a final trial and hearing of this cause plaintiff may have 
judgment against the said company “for the damages as herein stated, 
to wit, in the sum of ten millions of dollars, and that a decree of 
forfeiture may be rendered and entered up forfeiting the charter 
of the International Railroad Company and of the International & 
Great Northern Railroad Company, and also that a decree be ren- 
dered and entered un relieving the state of Texas from any and all 
obligations to grant any lands to the defendant corporation for any 
portion of its road save and except that for which lands have e already 
been granted and received by the defendant; and also, that a de- 
cree be rendered and entered up releasing the state from any further 
obligation to exempt defendant or its successors, or its or their capi- 
tal stock, rights, franchises, railroads, rolling stock or any other 
property, from any state, county, town, city or municipal, or other 
taxation, and declaring the said defendant and its successors, and its 
and their capital stock, rights, franchises, railroads, rolling stock and 
all other property, subject to all taxes, whether state, county, town, 
city or municipal, within the state of Texas. 

“And that decree be rendered and entered up continually and 
perpetually restraining, forbidding and enjoining the defendant or 
its successors, its or their officers, agents, assigns or representatives, 
from exercising or enjoying any of the rights, privileges, powers, 
franchises or immunities granted in said charter or the acts amend- 
atory thereof.” 

The full measure of relief prayed for should have been granted. 


Baker & Botts and Ballinger & Mott, for appellee. 

I. The court did not err in holding “ that no question of implied 
repeal arises to control the full effect of every part of the compro- 
mise act for the relief of the International Railroad, approved 10th 
March, 1875,” because the relief act of the 10th of March, 1875, 
contains an express repeal of “such parts of the original charter, 
and all other laws and parts of laws inconsistent with the provisions 
of said relief act;” and where there is an express repeal, there can 
be no repeal by implication as to the same subject matter. Potter’s 
Dwarris, 113, 114, 126; Sedgwick on Const., 97, 98, 104. 

If. There is no error in the conclusion of law arrived at as stated, 
because if, as a question of fact, it is true that the relief act of 10th 
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March, 1875, prescribed another and a different penalty for failure 
to build at the new rate prescribed by it from the rate and penalty 
prescribed by the original charter, then there is an inconsistency be- 
tween the rates of progress required by the said acts and an incon- 
sistency between the penalties prescribed by them; and the relief 
act says: “Such parts of the original charter as are inconsistent 
with the provisions of this (the relief) act are hereby repealed.” 
Sec. §. 

There is no time specified in the relief act for the completion of 
the road. Nor is there any rate of progress specified, except as a 
condition for the land grant; and on this subject, sec. 4 of the relief 
act provides as follows: “If said company shall fail to complete the 
construction of its said railroad from the city of Jefferson to 
its terminus on the Rio Grande, at the rate of at least forty miles 
each year, or of eighty miles every two years, counting from the 

Ist. of July, 1875, it shall forfeit its right to the lands granted by 
this act upon such portion of its said road as it thus fails to con- 
struct.” Sedgwick on Constr. of Stats., 100-5 and note; Haves +. 
State, 55 Ind., 9 

Iil. The proposition on behalf of the state does not show that 
any question of “implicd repeal” should change the construction of 
the act of 10th March, 1875, made by the court below, so as to “—~ 
the result of thiscase. Sameasabove. 5 Tex., 418-24; 8 Tex., 62; 
21 Tex., 734; 44 Tex., 443; 54 Tex., 450; 13 How., 429; 11 Wall., 
92; 7 Otto, 551-2; 67 Barb., 264-5, and citations. 

IV. There was no error in “ holding that section 15 of the original 
charter was repealed by the compromise act, either expressly or by 
implication,” because section 15 of the original charter is inconsist- 
ent with section 4 of the compromise act; and section 8 of the latter 
expressly repeals “such parts of the original charter as are incon- 
sistent with the provisions of this (the compromise) act.” Sedgwick 
on Constr. of Stats., 96-101, and notes; Joel v. The State, 28 Tex., 

42; Aldridge v. Mardoff, 32 Tex., 205; Brooks v. Hicks, 20 Tex., 
G67; Rodgers ~. W atrous, 8 Tex., 65; Cain v. State, 20 Tex., 

V. The court did not err in its judgment in so far as it refused to 
decree a forfeiture of the charter of the corporation, and a release 
of the state from any further obligation to exempt the company from 
taxation, because its judgment is in accordance with the facts and 
conclusions of law as found, and the facts are not exc epted to, and 
the conclusions of law are correct, as has been shown in the exam- 
ination of the several assignments of error, which are here referred 
to in place of a second statement under this proposition. . . . 


o- 
870. 
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And in forfeiting a franchise, courts will proceed with extreme cau- 
tion, and will not decree forfeiture except for a plain abuse of power 
by which the corporation fails to fulfill the design and purpose of its 
organization. High on Ex. Rem., sec. 649; State v. Com. Bank, 
10 Ohio, 535; So. Pac. R. R. Co. ». State, 24 Tex., 130. Forfeitures 
are not favored in law. The cause, to be a good one, must gener- 
ally be willful abuse, or palpable neglect of duty. Pierce on [ail- 
ways, pp. 12, 13; Angell & Ames on Corp., sec. 776. The wrong 
complained of must relate to the essence of the corporation grant 
and the contract between the parties. Field on Corp., sec. 455; 
6 Ired., sec. 461. The wrong here complained of does relate to the 
essence of the corporation grant and the contract between the 
parties, but the proof shows clearly and unquestionably that this 
corporation so far, even to this good day, has more than fulfilled the 
design and purpose of its incorporation. 


Boxner, Assoctate Justice.— The questions of law in this case 
lie within a very narrow compass, and arise upon the construction 
of certain acts of the legislature which relate to the International, 
now consolidated with the Houston & Great Northern Railroad 
Company, under the name International & Great Northern Railroad 
Company. 

The labors of the court have been very much lessened by the clear 
and comprehensive findings of the learned judge who tried the 
cause below, and the full and exhaustive briefs of the able counsel 
for both parties. As deduced from the briefs and argument of 
counsel, the two principal questions presented for our decision are: 

First. Whether the act for the relief of the consolidated Interna- 
tional & Great Northern Railroad Company, approved March 10, 
1875 (2d sess. 14th Leg., 69), was so far inconsistent with the orig- 
inal act incorporating the International Railroad Company, passed 
August 5, 1870 (called session, 12th Leg., 104), as to operate as a 
repeal of the same to the extent that it prescribes a new and dif- 
ferent condition as ground for declaration of forfeiture. 

Second. If so, then what was the effect of a failure, under section 
4 of the act last passed, to build forty miles of road each year, or 
eighty miles every two years? Did it forfeit the charter of the 
company, or simply the land grant? And if the latter, then was it 
forfeited for that portion only of said road which it thus failed to 
construct, or for the whole extent of the road not then completed ? 

I. As to the repeal of the original act by the subsequent relief 
or compromise act. as it is generally called. 
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This last named act provides, in express terms, that it repeals so 
much of the original act as is inconsistent with it. 

Section 18 of the original charter is as follows: “ Said company 
shall commence work upon its railroad within six months after the 
passage of this act, and shall complete at least fifty (50) miles of 
said main trunk within eighteen months after the passage of this 
act, and annually thereafter seventy-five miles, or one hundred and 
fifty miles every two years, on all said lines east of San Antonio, 
and west of that point to the Rio Grande river forty miles annu- 
ally, or shall complete the same within four years after reaching 
said city of San Antonio from the east. The railroad of said 
company shall be thoroughly and substantially built, and fully 
equal to the standard of first class railroads in the United States. 
Its iron rails shall be of weight not less than fifty pounds to the 
lineal yard, of approved pattern and good quality. It shall provide 
a good and sufficient amount of rolling stock for the prompt and 
efficient operation of its road, and shall establish depots and sta- 
tions at such places as shall be conducive to the interests of the 
people and to the proper transaction of the business of the com- 
pany. 

Section 4 of the relief act reads: “That if said company shall 
fail to complete the construction of said railroad from the city of 
Jefferson to the terminus of said railroad on the Rio Grande at the 

rate of at least forty miles each year, or of eighty miles every two 
years, counting from the Ist day of July, 1875, they shall forfeit 
all right to the lands by this act granted upon that portion of said 
road which they fail thus to construct.” 

Section 15 of the original charter is as follows: “ Any failure on 
the part of said company to complete its railroad within the time 
as stated in this charter, shall work a forfeiture of all further rights 
and privileges under the same, provided that such failure on the 
part of said company be not caused by domestic violence, « pidemics, 
floods, or other acts of God. In case the company chartered in this 
act shall at any time fail to construct the length of railroad as 
hereinbefore specified, then the governor is authorized to contract 
with any other corporation or company for the continued construc- 
tion thereof, under the terms of this charter, for such part of said 
railroad as may not have been completed.” 

The authorities are numerous that constructive repeals, or repeals 
by implication, are not to be favored; but even in such cases it is 
the general rule, that a subsequent statute, which as to a certain 
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subject matter of a previous one creates a new, entire and inde- 
pendent system respecting this subject matter, will be held to repeal 
by implication, without express words to that effect, so much of the 
prior statute as is inconsistent therewith. Stirman v. The State, 21 
Tex., 736, and authorities cited. 

But when, as in the present case, express words of repeal, so far 
as the two statutes are inconsistent, are contained in the subsequent 
statute, then there is no room for construction, swve as tothe question 
of conflict; and in so far as the two statutes do materially conflict, 
the latter must prevail. 

The inconsistencies between the two acts are shown in the find- 
ings of the court below. Also by the brief of counsel for appellee, 
as follows: 

1. In the western terminus of the road. 

The charter, section 2, requires the company to build “to the 
Rio Grande at some point at or near Laredo, as the company may 
select as affording the best facilities for a continuation of the road 
to the city of Mexico, and thence to the Pacific Ocean at or near 
San Blas or Mazatlan.” 

The relief act required the western terminus to be fixed within 
one mile of the court-house at Laredo. 

2. In the line of location. 

The charter required the road to be built via the cities of Austin 
and San Antonio only. See. 2. 

The relief, or compromise act, required it to build also by the 
towns of San Marcos and New Braunfels, and a depot to be main- 
tained within a mile and a quarter of the court-house of each of 
said towns. 

3. In the time for completion. 

The charter required seventy-five miles each year, or one hundred 
and fifty miles every two years, to be completed after the first 
eighteen months from date of the charter, to San Antonio; and forty 
miles annually on from San Antonio west, or to complete it between 
San Antonio and Laredo within four years. 

The relief, or compromise act, “at the rate of at least forty miles 
each year, or eighty miles every two years, counting from the Ist of 
July, 1875.” 

4. In the aid offered by the state. 

The charter offered “the bonds of the state to the amount of 
$10,000 per mile of completed road,” to be delivered on completion 
of each ten miles. 
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The relief, or compromise act, gave in lieu of said bonds twenty 
sections of land, or four sections more than the company would 
have been entitled to under the general law of the state if no other 
donation had been made; and also offered total exemption from tax- 
ation on the International road and its property for twenty-five 
vears, instead of five years as provided in the charter. 

5. In the character of the road to be built. 

The charter required it to be thoroughly and substantially built, 
and “ fully equal to the standard of first class roads in the United 
States.” The compromise act required it to be built “in a substan- 
tial manner and in accordance with the requirements of general rail- 
road Jaw of the state.” 

6. Tn the pt nalty for failure in the time of building, the charter 
provided that a “failure to complete the road within the time 
therein stated should forfeit all further rights and privileges under 
the charter.” 

It further provides: Section 15. “In case the company chartered 
in this act shall at any time fail to construct the length of railroad 
as hereinbefore specified, then the governor is authorized to contract 
with any other corporation or company for the continued construc- 
tion thereof, under the terms of the charter, for such part of said 
railroad as may not have been completed.” 

The amended act contains no authority for construction otherwise 
than by the company, and takes away the “terms of the charter,” 
which also provides that if the company “ fail to complete the con- 
struction of said road from the city of Jefferson to its terminus on 
the Rio Grande, at the rate of at least forty miles each year, or of 
eighty miles every two vears, counting from the Ist of July, 1875, 
they shall forfeit all right to the lands by this act granted, upon 
that portion of said railroad which they thus fail to construct.” 

It is a well known fact that this relief act was one of compromise. 
This is fully indicated by the preamble, which reads: 

“Wuerras, On the 5th day of August, A. D. 1870, the legisla- 
ture of the state of Texas passed an act, entitled ‘ An act to incor- 
porate the International Railroad Company, and to provide for the 
aid of the state of Texas in constructing the same; ’ and, 

“Wuerras, By the 9th section of said act, it is claimed the state 
of Texas obligated itself to donate and grant to the said company 
the bonds of the state of Texas to the extent and amount of ten 
thonsand dollars per mile for each mile of railroad constructed 
under said charter; and, 

“Whereas, The said railroad company has already constructed 
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about two hundred miles of railroad, in accordance with the provis- 
ions of its charter; and, 
* % * % * * * % xx * 

“ Whereas, Questions have arisen between the state of Texas and 
said company as to the legal liability of the state to deliver said 
bonds to said company; and, 

“Wuernas, [t is important both to the state and said company 
that these questions should be definitely settled by a just and rea- 
sonable compromise, therefore for that purpose;” therefore, be it 
enacted, ete. 

The terms and provisions of this act were subsequently accepted 
by the company. This legislative proceeding and its acceptance 
therefore partake more of the nature of a contract between the 
state and the company than a mere ev parte legislative act; in fact, 
by section 7 of the act its binding force was made to depend upon 
this acceptance; in which event, it was declared to be an irrepeal- 
able contract between the state and the company. Lence, wherein 
they may differ, the rules which govern the construction of contracts 
should apply, rather than those which govern the construction of 
statutes. The end to be obtained, however, is the same — to ascertain, 
if possible, the true intention of the parties. One of these rules is, 
that acts of compromise, in which mutual concessions are made, 
should receive a liberal construction. 

Under the original act the road was required to be built with much 
more than ordinary rapidity, and as an essential aid to this, the state 
had obligated to issue bonds tothe amount of $10,000 to the mile. 
These were considered more salable and valuable in the market than 
the land certificates substituted therefor by the relief act; otherwise 
the people would not have demanded nor the legislature have 
passed the act of substitution. This benefit having been given to the 
state, the corresponding benefit’ was given to the company to build 
a less number of miles within a given period —it being required to 
build only forty miles each vear, or eighty miles every two years, by 

.the relief act, whereas, by the original act, it was required to build 
annually seventy-five miles, or one hundred and fifty every two years. 
It is not reasonable to suppose that the legislature would have arbi- 
trarily deprived the company of very material aid promised in the 
original act, and that, too, after the company, on the faith of it, had 
built two hundred miles of its road, and which aid, doubtless, was 
one of the main inducements to enter upon the construction, and 
still hold the company to the strict letter of the original contract 
as to the rapidity with which the road should be built. Neither is it 
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reasonable to suppose that the state intended to say to the company, 
that you shall have a certain donation of land, and which shall be 
paid for every completed section of ten miles, if you will build 
forty miles of road each year; and yet when the company has done 
this, then not only to for feit this pr omised aid already earned, but 
also the very corporate existence of the company itself, because it 
had not built seventy-five instead of forty miles of road. Certainly 
such double forfeiture could not have been intended; and if only 
one of the two forfeitures could be demanded, it must be that con- 
tained in the compromise act, and which in express terms repealed 
the original so far as they were inconsistent. 

The aw does not favor forfeitures. The wise policy of Texas 
has ever been to foster and encourage railroad companies, and it is 
not her true policy, any more than that of the law generally, to 
forfeit their charters for a mere technical failure to comply with 
the letter, when the spirit of these charters have been complied with. 
Although they should be held to a reasonably strict accountability 
to carry out faithfully the purposes and objects of their creation, 
yet, unless it clearly appears that they have forfeited their charters, 
the courts should give that construction to the law which would 
keep alive, rather than that which would kill. A learned text 
writer deduces from the authorities the following general rule on 
this subject: ‘“ The non-performance of the conditions of the act of 
incorporation is deemed per se a misuser sufficient to forfeit the 
grant on proceedings by information, and in determining whether 
such a departure from the provisions of the act of incorporation has 
been made as to work a forfeiture, the same general principles of 
construction are applicable which govern valuable grants to individ- 
uals upon conditions subsequent or precedent. In all such cases ¢ 
substantial performance of the conditions according to the intent 
of the charter is all that is required, and slight departures are over- 
looked.” High on Ex. Leg. Rem., § 651. 

We are of the opinion that section 4 of the compromise act re- 
pealed section 13 of the original act, and was substituted therefor, 
so far as they pertained to the time within which the road should 
be built. That under the law as it now stands, it was not intended 
that the failure of the company to build at least forty miles of road 
every year, or eighty miles every two years, should work a forfeiture 
of its charter, but of the land grant only. Whether, under section 
15 of the original act, the company would not forfeit its charter in 
the event it should fail to construct its entire line of road within 
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the whole time allowed by the compromise act, is not now before 
us, and no opinion is intended to be intimated upon this question. 

II. The second question is presented by the following cross as- 
signment of errors by appellee: 

“ The court erred in adjudging as forfeited the defendant’s right 
to lands granted under the act of the 10th of March, 1875, on such 
of its road as was not completed at the time of filing this suit, say 
from Austin to Laredo, and from a point north of Longview to Jef- 
ferson. Because the proof showed, and the court found, that the 
time has not yet expired within which the defendant had the right 
to build only eighty miles every two years. And that the road is 
now completed from Austin to Laredo, and the proof did not show 
that the state had sustained loss or damage by the failure to con- 
struct any part of its road from the 1st of January, 1877, to Janu- 
ary, 1880. And because the proof did show that defendant 
constructed its road from Austin to Laredo, a distance of two hun- 
dred and thirty-four miles, between the 1st of January, 1850, and 
the 15th of December, 1851.” 

The proposition contained in this assigned error is by no means 
free from doubt, and we admit that, after a careful consideration of 
it, we are not clear that the conclusion reached is the proper one. 
The statute is ambiguous, and would admit both the construction 
placed upon it by the court below and that by counsel for appellee. 
To enter upon a discussion of the question would extend this al- 
ready too lengthy opinion. In view, however, of the fact that it is 
but reasonable to presume the legislature intended that the road 
should be built continuously, so as to give, as soon as practicable, its 
benefits along the whole line; and the further fact that the court 
below has adjudged that the failure to build as much as eighty miles 
of road within any two consecutive years would forfeit the land 
grant upon all the line of road not then built, and that it does not 
clearly appear that this judgment is erroneous, we hold that this as- 
signed error is not well taken. 

This disposes of the two principal questions in the case, and vir- 
tually all the assigned errors, except perhaps the seventh, which is 
that “the court erred in its eleventh conclusion of law, in holding 
that the land grant from Palm Valley to Austin is within the terms 
of the law.” 

An ordinance to the constitutional convention of 1875 provided 
that, “ Be it ordained by the people of Texas in convention assem- 
bled, that in view of the financial misfortunes now existing, no 
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railroad company chartered or holding grants under this state, 
which has heretofore organized and commenced work in good faith, 
shall be considered as having lost any of its rights, privileges or 
grants prior to the close of the session of the next legislature of this 
state, by virtue of the lapse of time between now and that time.” 

The next succeeding legislature adjourned August 21, 1876. 

In this eleventh conclusion of law complained of, the court found: 
“The land grant for the twenty-one miles from Palm Valley to 
Austin is within the terms of the law. The road was built by De- 
cember 28, 1876, and within one year after July 1, 1876. The law 
authorized the issuance of certificates upon completion of sections 
of ten miles. The forfeiture for not completing the forty miles 
would not destroy the right to the land upon that part upon which 
the road had been constructed within the terms of the law.” 

We are of opinion that, under the law and facts of the case, this 
finding was correct. 

There being no error apparent in the judgment below, the same 
is affirmed. 

JUDGMENT AFFIRMED. 

{Opinion delivered June 2, 1882.] 


Norre.— This case should have appeared with cases decided at the Austin Term, 
but the record was muslaid. 





A. G. Pace er au. v. J. M.S 


(Case No. 1315.) 


1. PRocEEDS OF ATTACHED PROPERTY — GARNISHMENT OF.— Where property 
attached has been sold as perishable, and afterwards the writ of attachment is 
quashed, and the clerk ordered to pay over the proceeds to the defendant in 
attachment, those proceeds in the hands of the clerk are not subject to garnish- 
ment. 

2. See the opinion in this case for the views of Associate Justice Bonner on this 
question. 


a 


{ITH. 


Aprrat from Hunt. Tried below before the Hon. Green J. 
Clark. 
The opinion states the case. 


Mathews & Neyland and E. W. Terhune, for appellant. 

1. The attachment having been quashed in the case of Schneider 
& Davis v. Smith, the money was no longer in custodia legis. 
The attachment in the original case of Schneider & Davis v. 
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Smith was quashed, and the money held under it was ordered paid 
to the defendant. Gasquet v. Collins & Campbell, ante, p. 340. 

II. If the money was not in custodia legis, it was subject to 
garnishment. Drake on Attach. (4th ed.), §§ 508, 509; Dunlap »v. 
Patterson Fire Ins. Co., 30 Am. Rep., 283 et seg. 

Ill. A process by virtue of which money is held having been 
satisfied or quashed, the money remaining in the hands of the 
officer belongs to the defendant, and must be paid over to him, 
unless the officer is prevented from doing so by legal process. 
a. v. Ward, 4 Tex., 367; Walton v. Compton ef a/., 28 Tex. 

); Gasquet v. Collins & Campbell, ante, p. 840; Drake on Attach., 
50s, 509; Dunlap v. Patterson Fire Insurance Co., 30 Am. Rep., 
t seq. 

IV . The clerk of a court of record having money in his hands by 
virtue of legal process is governed by the same rules as other 
officers. But when, from any cause, the money is ordered paid to 
the defendant, the clerk becomes a debtor to the defendant to the 
amount in his hands, which is due on demand, is assignable, and 
therefore subject to garnishment. Drake on Attach., § 509; Dun- 
lap v. Patterson Fire Ins. Co., 30 Am. Rep., 283 e¢ seq. 


Perkins, Gilbert & Perkins and Uptergrove, for appellee. 

I. Money once in custodia legis cannot be withdrawn therefrom 
except by due administration of law. Drake on Attach., $§ 493-4; 
Brooks v. Cook, 8 Mass., 246; Bivens v. Harper, 59 IIL., 21: 11 Me., 
185; 11 R. L, 116; 2 Har. (Del.), 349; 15 Ala., 66; 1 Cranch, 117; 
2 Hayw. (N. C.), 171. 

II. Money obtained by the sale of attached property is returned 
into court and is in custodia legis, and is deposited with the clerk 
simply for safe keeping. R. S., art. 174; id., arts. 1458-1460; 
People ex rel. Tremper v. Brooks, 29 Am. Rep., 534; note under 
Hardy v. Tilton, 28 Am. Rep., 35. 

III. The attachment being quashed, the law provided that the 
money should be paid to appellee. KR. S., art. 182. 

IV. This being the mode provided by law for the withdrawal of 
the money from the custody of the law, the money remained in 
such custody until the law was obeyed. Taylor v. Gillean, 23 Tex., 
514; Dawson v. Holcomb, 138 Am. Dec., 618; 3 Ived., 365; Sayles’ 
Texas Practice, secs. 365, 390. 

V. To that part of the fourth proposition which says, “ But when 
from any cause the money is ordered paid to the defendant, the 
clerk becomes a debtor to the defendant to the amount in his 
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hands,” etc., we have this objection: First. Money in the hands of 
the clerk is held by him in his official capacity, and not individually. 
R. 8., arts. 1458-1460; Freemont v. Cruppers, 10 Cal., 211. The 
order to pay out is to him in his official capacity, and not individually. 
KR. S., art. 182. Upon his failure to pay over the money, the de- 
fendant would have a right of action against him officially. R.S 
art. 1460. His duty to pay the money upon the order of the count 
is an official duty, and not an individual debt of the ne here sug- 
gested by appellants. R.S., arts. 182, 1458; People ex re! 1. Tremper 
v. Brooks, 20 Am. Rep., 534. 

VI. Money in custodia legis is not subject to garnishment, and 
the answer showi ing that the money was held by the clerk in his 
official capacity, and no other reason being given for a failure to 
pay over, except the service of a writ of garnishment, it was subject 
to exception. 


Bonner, Associate Justicr.—On December 14, 1881, Schneider 
& Davis instituted suit in the district court of Hunt county 
against J. M. Smith, and at the same time sued out a writ of at- 
tachment. This was executed by levying upon certain personal 
property belonging to Smith, w hich, being perishable, was, by order 
of the court, sold by the sheriff of Hunt county. The net proceeds 
of this sale, $413.94, was, as required by statute, deposited with A. 
G. Pace as the clerk of said court. 

Subsequently, in February, 1882, on motion of defendant Smith, 
the attachment was quashed, and the money ordered to be paid over 
and delivered to him. 

The present suit is one of mandamus, brought by Smith, the de- 
fendant in the attachment suit, against Pace, the clerk, to compel 
him to pay over this money as ordered by the court, alleging in 
addition to the above facts, that Pace had failed, neglected and re- 
fused to pay over the same after demand therefor. 

Pace answered that he had been served with a writ of garnish- 
ment which had issued out of said court in the above stated case, by 
Schneider & Davis. That he then hadyand still has, the money 
in his possession. The original suit was still pending. Schneider 
& Davis sought to intervene in the mandamus suit. 

On the final hearing a demurrer was sustained to the answer of 
Pace and to the petition of intervention of Schneider & Davis, and 
the same were stricken out, and a peremptory writ of mandamus 
ordered, requiring Pace to pay over to Smith said sum of $413.94. 
To which judgment both Schneider & Davis and Pace excepted and 
prosecute this appeal. 
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The statute requires the proceeds of such sales to be paid by the 
sheriff to the clerk. R.S., art. 174. That he seal up the identical 
money in a secure package, and deposit it in some safe or bank 
vault, subject to the control of the court; and if still on hand at 
the end of his term of office, that he turn it over to his successor. 
Id., arts. 1458-9, It is further provided, that, if the attachment be 
quashed or otherwise vacated, the court shall make the necessary 
order restoring the property to the defendant. Id., art. 182. 

Whether the money in the hands of Pace as district clerk was so 
in custodia legis as not to be subject to the process of garnishment, 
is the question presented for our determination in this ease. 

I am instructed by a majority of the court to answer this ques- 
tion in the affirmative. 

The general rule, that property in the custody of the law is not 
subject to garnishment, is too well settled upon authority to be 
questioned. Drake on Attachments, ch. 22; Freeman on Execu- 
tions, §§ 129-133, both referring to numerous authorities; Tavlor v. 
Gillean, 23 Tex., 508; Edwards v. Norton, 55 Tex., 405. This, be- 
side other officers, includes receivers, assignees in bankruptcy, dis- 
bursing officers, sheriffs, clerks, executors, administrators and 
guardians. The general principle underlaying this doctrine is, that 
“no person deriving his authority from the law, and obliged to ex- 
ecute it according to the rules of law, can be holden by process of 
this kind.” Brooks v. Cook, 8 Mass., 246. 

This rule is based, in part at least, upon the confusion and con- 
flict of jurisdiction which might ensue if such property is subject 
to a different process from that under which it is held; and the in- 
convenience, cost and possible risk which would be incurred if 
parties, who have no personal interest in effects held by them offi- 
cially, should be subject to such process. The reason of the rule as 
applied to executors and administrators is thus stated in Shewell v. 
Keen, 2 Whart., 339: “ An executor or administrator is, to a certain 
extent, an officer of the law, clothed with a trust to be performed 
under prescribed regulations. It would tend to distract and em- 
barrass these officers if —in addition to the ordinary duties which 
the law imposes, of themselves often multiplied, arduous and re- 
sponsible — they were drawn into conflicts created by the interposi- 
tion of creditors of legatees, and compelled to withhold payment of 
legacies without suit; to suspend indefinitely the settlement of es- 
tates; to attend perhaps to numerous rival attachments; to answer 
interrogatories on oath, and to be put to trouble and expense for the 
benefit of third persons, no way connected with the estate, nor 
within the duties of their trust.” 
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Some of these reasons might well be applied to garnishments 
against district clerks, and the additional reasons of the embarrass- 
ments which would arise from a failure to make answer in due time, 
or by reason of an insufficient answer; or which might arise in the 
event the garnishment proceedings might be pending when their 
terms of office expired. Another reason, and which has much 
weight with one member of the majority of the court, is, that, as 
the writ of attachment was quashed, it may be presumed that the 
same was irregularly or wrongfully sued out, and that the plaintiffs 
in the attac hment suit should not be permitted to take advantage of 
their own wrong. That having caused the property to be improp- 

erly taken from ‘the possession of the defendant Smith, they should 
not be permitted to follow this up by having the proceeds g garnished. 
That the judgment of the court under the law attempted to correct 
this wrong by ordering a restitution of the property, and neither 
Schneider & Davis nor any one else should be permitted to defeat 
this purpose. 

The above are substantially the considerations which induce the 
majority of the court to an affirmance of the judgment. The indi- 
vidual views of the writer lead to a different conclusion. 

The general rule is fully admitted ; the difficulty arises in its appli- 
cation. Itis believed that the circumstances of this case take it 
without this general rule, and hence that it should not govern. 

In the case of receivers, who are appointed generally by the 
court to take charge of property pending litigation, and to hold it 
subject to the order of the court, their possession, being derived 
solely from their appointment by the court, is the possession of the 
court itself until they are finally discharged; and hence the prop- 
erty is strictly én custodia legis. 

The district clerk into whose hands the money in this case was 
deposited held his office, not from the court, but under the law, and 
his duties were defined by statute. Although this statute provides 
that, in the event the attachment shall be quashed, the court shall 
make the necessary order restoring the property to the defendant, 
vet this is but declaratory of what would have been its disposition 
without the statute. 

Before the attachment was quashed, the title to the property levied 
upon thereby still remained in the defendant Smith. After the 
judgment quashing it, if no proceedings were taken to suspend this 
judgment, the full title to the property, divested of the attachment 
lien, would revert to the defendant; and with or without the order, 
Smith had the right to have proceeded against the clerk, if he had 
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refused, without good cause, to restore it. It required no judgment 
of the court to ascertain the amount, or to vest into Smith the title 
or right of possession. 

That money in the hands of an assignee in bankruptcy is not sub- 
ject to garnishme nt is placed upon the ground that the effects of 
a bankrupt cease to be his property, but “the title is vested into the 
assignee; and that to prevent such garnishments would defeat the 
whole policy of the bankrupt law; and upon the further ground 
that the jurisdiction of the bankrupt court does not cease with the 
order of distribution. That it is clearly within the power of the 
court and its duty to see that the assignee pays over to the distrib- 
utees the dividends awarded to them, and that until this is done 
he is not entitled to his final discharge. That this protection is 
exclusive, and that no other court can touch or bind the assets of the 
bankrupt or authorize any suit against the assignee, who is the 
officer of the court. Drake on Attachments, § 511; Freeman on 
Executions, 129; /nz ve Cunningham, 9 Cent. Law Jour., 20/8. 

There is, however, high authority to the effect that money in the 
hands of an assignee for the benefit of insolvent debtors can be 
reached by process of garnishment, when, as in this case, an order 
has been made to pay it over to the creditors. Freeman on Execu- 
tions, § 129; Jones v. Gorham, 2 Mass., 375; Decoster. Livermore, 
4 Mass., 101. 

That disbursing officers, federal, State and county, are not subject 
to be garnished, is based upon grounds of public policy, as thereby 
the appropriations of the government might be defeated, to the con- 
sequent embarrassment, if not entire defeat, of the public serv- 
ice; and that until paid over to the person entitled, the fund could 
not in any legal sense be considered as part of his effects. Freeman 
on Executions, § 132. 

Upon a similar ground to that last mentioned, that the money 
does not belong to a judgment creditor until actually paid over to 
him, it has been by some courts held (though the reason in such 
cases is not satisfactory) that money in the hands of a sheriff col- 
lected on execution is not subject to garnishment at the suit of a 
creditor of this judgment creditor. Drake on Attachments, $$ 505-6, 
citing among other authorities the case of Turner v. Fendall, 
1 Cranch, 117. 

This court has adopted a different rule. In Hamilton v. Ward, 
4 Tex., 356, it is decided that where the sheriff has one execution in 
favor of a party, and another against him, he may apply the money 
collected on the first to the satisfaction of the second; and it mat- 
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ters not that in the one case the party for whom the money was 
first collected was the sole plaintiff, and that in the other he was co- 
defendant with another. In that case this court approved Dolby 
v. Mullens, 3 Humph., 437, which, upon this question, does not ap- 
prove the reasoning in Turner v. Fendall, 1 Cranch, 117, supra. 

In Walton ». Compton, 28 Tex., 569, it is decided that a sheriff not 
only has the authority, but that it is his duty, to apply the surplus 
in his hands arising from one execution sale to another execution 
held by him against the same execution debtor. 

By other courts of very high authority, that money in the hands 
of a sheriff is not subject to gar nishment is based, not on the ground 
that it is strictly én custodia legis, but upon the peculiar phraseology 
of the writ of execution itself, which commands the sheriff to exe- 
cute the same by making the money and bringing it into court on 
the return day thereof. Gaither v. Ballew, 4 Jones’ Law (N. C.), 
488, will be found to be a valuable opinion upon this question, in 
which many of the authorities are reviewed, and the previous cases 
of Alston v. Clay, 2 Hayw., 171, and Overton v. Hill, 1 Murph., 
47, are overruled. 

Although money and other chattels in the possession of executors, 
administrators and guardians, during the process of administration, 
are usually conceded to be in the custody of the law and not sub- 
ject to garnishment, vet there are numerous authorities to the 
effect that when the share of a creditor, heir, legatee, ward 
other person entitled to money in their hands has been settled by 
the court, and the right thereto has become fixed, absolute and 
capable of enforcement by action at law, it is no longer regarded 
as in custodia legis, and is then subject to garnishment. Freeman 
on Executions, § 131, citing authorities in notes. 

The comments of the learned judge, Za 7e Cunningham, 9 Cent. 
Law Jour., 210, upon the doctrine of those cases which form 
an exception to the general rule that money in the custody of the 
law is not subject to other process, may well be applied to the one 
under consideration: “That where the court having custody of 
the nioney, fund or property, and jurisdiction of the subject matter, 
makes a final determination of the matter, and awards judgment as 
to the amount to be paid to each individual distributee, the officer 
thus required to make payment may be made personally liable for 
his failure to make the payment, and therefore a garnishment 
against him, resulting in a personal judgment, is no invasion of the 
jurisdiction of the court having the property in custody, and no en- 
croachment upon the possession of that court. On the contrary, 
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the garnishment recognizes the action of the court ordering the 
‘payment or distribution, and founds itself upon the judgment of 
that court. When the judgment in the garnishment proceeding 
must needs be against the garnishee in his representative capacity, 
the proceeding must fail, because it could be levied neither upon the 
garnishee’s private property nor upon the property he represents; 
not upon the former, because the judgment is not personal, nor 
upon the latter, because the property which he represents is in the 
possession and under the control of another court, whose possession 
and jurisdiction cannot be invaded.” 

It is believed that the legal effect of such an order to pay over 
money to the defendant, as made in this case, is not that the money 
under proper legal process cannot in any event be diverted into 
another channel, but that it simply serves to determine the owner- 
ship, and to divest, as between the parties to the original suit, the 
court of any further jurisdiction over the subject matter of that 
particular fund, and that thereupon the same, like any other prop- 
erty, becomes subject to the process of the law. 

Garnishment is a well known legal process, and under the statute 
the writ commands the person garnished to answer upon oath 
what effects, if any, he has in his possession belonging to the de- 
fendant. R. S., art. 188. The word effects includes all personal 
property and all interests therein. Id., art. 3140, subd. 12. 

In the well considered case of Gaither v. Ballew, 4 Jones’ Law 
(N. C.), 488, supra, the conclusion was reached, that, when a case 
falls within the words of the statute, to take it out of its operation 
the fund must be unascertained and of such a nature that a court 
of law cannot deal with it; or it must be in the hands of an officer, 
the performance of whose duty in regard to it would be prevented 
or embarrassed if subject to be interfered with by the claim of an 
attaching creditor. 

In that case it was held that money in the hands of a clerk who 
was master in chancery, arising from the sale of land for partition, 
was, after an order for partition of the money, subject, in his hands, 
to garnishment. 

In the recent case of Dunlop v. The Patterson Fire Insurance Co., 
74 N. Y., 145, it was held that “ money deposited with the clerk of 
a court in lieu of an undertaking on appeal, is liable to an attach- 
ment in an action by a third person against the depositor. The 
right of the latter in the deposit is not contingent. The ultimate title 
remains in him subject to the claim of the respondent on appeal.” 

It is not perceived why the case under consideration should not 
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fall within the principle of the above cases. The amount and own- 
ership of the money in the hands of the clerk is fixed and deter- 
mined, and the court has virtually no further necessary disposition 
over it than that already ordered. If the clerk wrongfully fails to 
make this, he is liable on his bond at the suit of the defendant in 
attachment; but if, by subsequent judgment of a court of compe- 
tent jurisdiction, to which this defendant is a party, he make a dif- 
ferent disposition of it, it is believed that this should be a sufficient 
answer and justification for the clerk. If garnished he is entitled 
to his costs and expenses; that he might be prejudiced by the 
failure to make answer in due time, or should he make an improper 
answer, applies alike to all cases of garnishment, as no garnishee is 
presumed to have any personal interest in the question to whom 
the money should go; should he go out of office pending the con- 
test, his successor is in law his representative, and holds the money 
in the same right and subject to the same liabilities that he himself 
did, and a proper payment of the money to his successor under such 
circumstances should release him from further liability; and the 
fact that he may suffer some inconvenience from the garnishment 
is but an incident of his office, and which he must take cm onere. 

Besides, in this case there can be no possible conflict of jurisdiec- 
tion, as the proceedings are in the same court, and virtually would 
have been between the same parties if Schneider & Davis had been 
permitted to have intervened. The attachment and garnishment 
were but mere incidents to secure the same debt, and judgment 
could not have been rendered against the garnishee, subjecting the 
property to this debt, until final judgment had been rendered in 
favor of Schneider & Davis against Smith. Until final judgment 
in the original case, and the revision by the appellate court of the 
judgment of the court below quashing the attachment, were this 
sought,— there being no right of appeal with us from an interlocutory 
judgment,— it cannot be said that the attachment was wrongfully sued 
out. If it should finally be found that it was, the defendant would 
be protected in his rights by the statutory bonds required, both in 
cases of attachment and garnishment. If it should be found that 
the attachment was not wrongfully sued out, then as the garnish- 
ment has not been allowed, Schneider & Davis, if Smith is insolvent, 
would lose their debt, though they have by legal process diligently 
sought to secure it. 

In a recent case at the last Galveston term (Blum v. Davis, 56 Tex., 
423), the court below quashed an attachment by an interlocutory judg- 
ment, from which, of itself, there was no appeal. This judgment was 
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excepted to,and the point reserved. The court, on motion of the 
plaintiffs in attachment, suggesting the insolvency of the defendant, 
ordered that the property remain in the hands of the sheriff, upon 
proper bond being given, to await the final decision. On appeal 
from the final judgment this court reversed the interlocutory 
judgment of the court below quashing the attachment, but sustained 
its action ordering the sheriff to retain the property. 

In the present case, the affidavit for the writ of garnishment was 
based upon the insolvency of the defendant, and the statute required 
a bond to be given for his protection. R. S., arts. 183-4. 

It is true that there was no order of the court that the clerk 
retain the property as in the above case, and the action of the court 
may be taken as an indication of the want of either the will or the 
power to grant relief in such cases; but the plaintiffs here sought to 
accomplish by the legal process of garnishment given them by stat- 
ute, independently of the discretion of the court, which might be 
exercised against them on motion, that which in the other case 
was sought and granted on mere motion. In both cases when the 
attachment was quashed, abstractly considered, the property 
belonged to the defendant divested of the lien, and should have been 
restored to him. I fail to perceive any substantial reason why, in 
the one case, the plaintiffs could get the benefit of it on mere motion, 
and why, in the other, they could not by formal process provided 
by statute. 

I am of the opinion that the garnishment should have been sus- 
tained. As in the case last above referred to, the attention of the 
legislative department is again respectfully called to the propriety of 
further legislation on this subject. 

In the opinion of a majority of the court, the judgment of the 
court below should be affirmed, and it is accordingly so ordered. 





AFFIRMED. 
[Opinion delivered October 10, 1882.] 





Newron J. Martin v. Gipzron Leroy Roserts er At. 
(Case No. 1311.) 

1. MECHANIC'S LIEN —CONTRACTS EITHER VERBAL OR WRITTEN.— For the pur- 
poses of registration the statute divides contracts, out of which a mechanic's lien 
arises by law, into two classes — verbal and written. 

2. WRITTEN CONTRACT —SIGNATURE OF.—A contract is written when all of its 
terms are in writing, and the instrument is orally accepted by both parties, though 

signed only by one. 
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3. SamE— Bonp.— A bond embodying all the terms of the contract, and conditioned 
for its faithful performance on the part of the mechanic, signed only by him and 
his sureties, but accepted and acted on by both parties, is a written contract, and 
if duly recorded, fixes the mechanic’s lien. 

4. RECORD OF CONTRACT — SPECIFICATIONS.— The omission, in the record of such 
a bond, of some of the specifications appended to it, is immaterial. 

5. EXPRESS LIEN.— If the written contract recites that the mechanic’s lien is reserved 
on a building, it seems that it would show an express lien by contract, independ- 
ent of the mechanic's lien which the law creates, when its terms are complied 
with. 


Arrest from Delta. Tried below before the Hon. Green J. 
Clark. 
The case is stated in the opinion. 


Perkins & Perkins and 8. W. Stewart, for appellant. 

I. A mechanic may fix and retain a builder’s lien on a building 
to be erected by him in the obligation executed by him to the owner 
for the completion of said building within a given time, according 
to agreement, as firmly and as effectually as the obligor in the bond 
for title to real estate can retain his vendor's lien in said bond, for 
the sure payment of the purchase money of said land; and the 
bond or instrument excluded and ruled out in this case was full, 
ample and sufficient in law to fix and secure the mechanic’s lien on 
the building in controversy. ‘ 

Il. W here parties have admitted and acted upon instruments they 
are estopped from denying them, unless the admissions were made 
by mistake or procured by fraud. Portis v. Hill, 30 Tex., 529. 


Hunter & Putman, for appellees. 

I. A bond executed by a party to secure him in the payment of — 
money, or in the faithful disch: urge of services, is not the contract 
ot the obligee in said bond, no matter what its recitals may be. 
The evidence exciuded is the bond executed by appellant and his 
sureties to appellees, conditioned that he w ould faithfully perform 
the contract he had made with them. The bond recites the contract 
by way of inducement, but does not purport to bind appellees. 

II. Even could said bond be held to be the written contract of 
appellees, it was not filed for record in time to fix the len, and 
never was duly recorded. If the bond be taken to be ap- 
pellees’ written contract, it was by its terms to become due on the 
Ist day of November, 1877. It was not given to the county court 
for record until September 3, 1878, more than six months after- 
wards. It was withdrawn, presumably by appellant, before the 
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record was complete, which destroyed the former filing. It was 
not acknowledged or proven in the manner authorizing written con- 
tracts to be admitted to record. 


Govtp, Cuter Justice.— The object of this suit was to enforce a 
mechanic’s lien on a school building, in the town of Cooper, for 
carpenter’s work on said building, allege’ to have been done under 
a written contract between plaintiff and defendants, trustees for 
the citizens of Cooper. On the trial plaintiff proved that the de- 
fendants, having been selected as trustees for the citizens of Cooper, 
with power to contract for the erection of a school building, and 
having accepted the trust and taken up a subscription, advertised 
for bids for the mechanical work, giving full description of the 
building and terms of the contract, specifying that bond would be 
required; that plaintiff's was the lowest bid, and the trustees agreed 
to accept it; that the trustees and plaintiff thereupon went to the 
office of an attorney, stated the terms of the agreement to him, 
and requested him to prepare the necessary paper. The instru- 
ment prepared was the one appearing to have been filed by the 
plaintiff for record with the county clerk oa September 3, 1878, 
and which that officer testifies he recorded “all but a few lines of 
the plans and specifications attached to the obligation.” On that 
day, before the record of the plans and specifications was quite 
complete, one of the attorneys connected with the matter called for 
the same, stating the parties were about to compromise; and that 
it had never been returned to his office. The proof was that this 
instrument had been lost; that it was the only instrument prepared, 
and was accepted and acted on by both parties as the contract for 
building the house. The instrument is headed, “A. J. Martin ef a/. 
to A. G. Hubbard ef a/. (Contract.)” It begins in the form of a 
bond, in which Martin as principal, and Coldwell & Credelle as 
sureties, acknowledge themselves indebted to Hubbard and others, de- 
scribed as the * building committee of the school house now in course 
of construction in the town of Cooper,” in the penal sum of $500. 
It then recites in detail the advertisement for bids by the committee, 
that Martin’s was proved to be the lowest and best bid deposited 
with said committee, and proceeds thus: “Said Martin agreeing 
to do and perform all the mechanical work necessary in the erection 
and completion of said school building for the sum of $249, to be 
paid at the completion of said work by the committee as collected 
from the subscribers to said school building, said committee being 
in no wise individually responsible for said money; said Martin 
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looking to the subscribers to said building and his mechanic’s lien 
on said building, which he hereby reserves, for the ultimate payment 
of his said bid, and the amount due him for said work.” . . It 
ends thus: ‘Now, therefore, if the said N. J. Martin shall well 
and truly comply with his said contract, and do and complete said 
work in a good and workmanlike manner according to his said 
agreement, and the plan and specification hereto attached and made 
a part of this obligation, at the earliest period practicable inside of 
two months from the date hereof, all providential hindrances being 
excepted, then this obligation to be null and void, otherwise to 
remain in full force and effect. Witness our hands this the 1st day 
of September, A. D. 1877. 
(Signed) “N. J. Marri. 
“J. E. Cotpwett, 
“TH. P. Crepette, 
“ Sureties.” 

After this follow detailed specifications of the building. Before 
offering this instrument in evidence, plaintiff proved that the 
school building was not completed until June, 1878, “and that the 
delay was not the fault of the plaintiff, but the fault of the defend- 
ants in not furnishing material.” The defendants objected to the 
introduction of this instrument in evidence, “* because the same was 
not a contract for building a house, but simply a bond of the contractor 
for the faithful performance of his duties, and because the same 
had never been recorded.” The court sustained the objection and 
excluded the instrument, and this ruling is the error complained of. 

The statute in force at the time, like the present law, gave the 
mechanic the right to “fix and secure” his lien, by filing * his con- 
tract’ for record and causing it to be recorded “ within six months 
after the debt becomes due.” “If the contract, order or agreement 
be verbal, a duplicate copy of the bill of particulars shall be made 
under oath, one to be delivered to the clerk to be filed and recorded 
us provided for written contracts, and the other to be furnished the 
party owing the debt.” Acts of 1876, p. 91; R. S., arts. 3165-6. The 
statute evidently divides these contracts into two classes — written 
and verbal. The former, it has been decided, may be recorded with- 
out being authenticated for record. Pope v. Graham, 44 Tex., 196. 
That is, where the terms of the contract are rendered certain by being 
reduced to writing, the object of the law is attained without requir- 
ing evidence of the execution of the instrument, in order to admit 
it to record. 

A written contract is said to be one which in all its terms is in 
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writing. Bishop on Contracts, sec. 57. It is also said to have been 
held “that a writing orally assented to by the parties may consti- 
tute a contract between them; asif one signs and the other orally 
accepts, both will be bound.”  Id., see. 167, and authorities cited. In 
Grove v. Hodges, Justice Strong says: “It is assuredly plain law 
that if a party, who has not put his name to a written contract, ac- 
cepts it when signed by the other party, it binds him the same as if 
he had signed it.” 55 Pa. St., 515. Again, speaking of the princi- 
ple that contracts must be mutual, he says it does not ‘mean that 
where a contract is written each party must sign it.” Id., 516. 
Justice Strong was speaking of acase in which a party held under a 
deed reciting ‘things to be done by him. It may be that the under- 
taking which the law implies that he will do those things constitutes, 
as Mr. Bishop says, “a class by itself; being deemed neither written 
nor unwritten.” Secs. 115:119. But by our statute, contracts, out 
of which a mechanic’s lien arises by law, are for the purposes of reg- 
istration divided into but two classes — written and verbal; and the 
contract in this case being undoubtedly one giving rise toa mechanic’s 
lien, must fall into one of these two classes. We think that the 
written instrument offered in evidence, embodying all the terms of 
their contract, having been accepted and acted on by both parties, 
constituted a written contract within the meaning of the statute, 
and having been filed for record and recorded within six months 
after the debt became due, was sufficient to fix the mechanic’s lien 
claimed. It seems to us wholly immaterial that any of the speci- 
fications appended to the instrument should have been recorded. 
The instrument and its record being strictly and in spirit in com- 
pliance with the statute, a statute enacted under a constitutional 
provision giving the lien, and requiring the legislature to provide 
by law for its “speedy and efficient enforcement,” we think that no 
technical distinctions as to the kind of action which at common law 
could be maintained against the parties not signing it should be 
allowed to obstruct the effect of its record in fixing the lien. It 
may be remarked that we see no reason in this case why that in- 
strument is not sufficient to show an express lien, existing by con- 
tract, and wholly independent of the mechanic's lien which the law 
itself creates, when its terms are complied with. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered November 10, 1882.] 
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Anne Watrere v. J. A. WEAVER ET AL. 
(Case No. 1312.) 

1. SEPARATE ACKNOWLEDGMENT — EFFECT OF CERTIFICATE OF.— The certificate 
of the separate acknowledgment of a married woman is conclusive of the facts 
therein stated, where the conduct of the grantee is in good faith, and he pays a 
vaiuable and adequate consideration for the property. 

2. Samer.— In the absence of fraud or duress, the wife cannot be heard to say that 
she did not understand the officer’s explanation of the effect of the deed. 

3. SAME — INTERPRETER.— Where the married woman did not speak English, and 
the deed was explained to her by the officer through an interpreter of her own 
selection, she cannot be heard to say that he was incompetent or corrupt, or failed 
to interpret correctly. 

4, SamE— SWEARING THE INTERPRETER.— The proper practice in such cases is for 
the interpreter to be sworn. 


Error from Hopkins. Tried below before the Hon. Green J. 
Clark. 

Suit by Annie Waltee for the recovery of a certain lot and im- 
provements in the town of Sulphur Springs, claiming the same as 
her homestead and separate property, and that a pretended deed 
purporting to have been executed by her and her husband, John 
Waltee, was procured by fraud, and was executed by her, she sup- 
posing that she was giving a lien to secure a loan of $200 from de- 
fendant Weaver. The specific averments of the petition are stated 
in the opinion. 

At the trial Mrs. Waltee testified through an interpreter that she 
did not understand English; that she was a French woman; that 
she had been in the United States ten years, but could only under- 
stand a few words of English, such as “ dollars,” “sugar,” ete. ; 
that when she signed the instrument to Weaver, she thought she 
was giving her house as security for $200 loaned herself and hus- 
band; that the instrument was not explained to her in French; 
that Ilenderson, the notary, read her the deed, but that she did not 
understand it; that Weaver was present, but that Frank Delimere, 
a Canadian, who spoke the French language sufficiently well for 
her to understand him, was present and did not explain to her the 
contents of the deed. 

The deed in evidence was an absolute conveyance with a formal 
certificate of the acknowledgment and separate acknowledgment of 
John Waltee and his wife, Annie. There was other evidence tend- 
ing to corroborate Mrs. Waltee’s statement that she did not under- 
stand English. On the other hand, Weaver testified that he thought 
he could understand her and she him well enough to trade, but 
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thought it best to have an interpreter, and Mrs. Waltee brought 
Frank Delimere and represented him as competent to interpret be- 
tween them; that she also brought Delimere with her when she 
signed the deed, and that the officer explained the deed to her 
through Delimere as interpreter, and she assented to it. 

Henderson, the notary, also testified that John and Annie Waltee 
brought Delimere to him for the purpose of acting as interpreter 
and explaining the deed and taking the acknowledgment, and that 
witness first asked the questions required by law, told Delimere 
what he wanted, and she gave her answers back to him and he to 
witness. He said she understood it and was satisfied; told him to 
explain to her that she was making an absolute conveyance of her 
homestead and had a right to refuse. Delimere read, or at least 
went through the form of r sading, the deed to Annie, and explaining 
it to her word by word and sentence by sentence. 

The testimony of Weaver and Henderson as to the explanation of 
the deed by an interpreter was objected to on the ground, first, that 
it had not been sufficiently shown that the interpreter spoke the 
French language; second, because it had not been shown that the 
interpreter was sworn to interpret truly. 

Verdict and judgment in favor of defendant. The case was 
brought up by a writ of error. 


L. D. King and 8. W. Stewart, for plaintiff in error. 

I. The court erred in overruling plaintiff's objections to the evi- 
dence of the defendant, J. A. Weaver, to the effect that the deed 
from the plaintiff, Annie Waltee, to him, witness, and E. M. Patrick, 
had been fully explained to plaintiff, who was a French woman, and 
could not read, write or speak the English language, when it had 
not been shown by competent evidence that the pretended inter- 
preter could speak, read or write the French and English language, 
or either; and when it had not been shown ‘that said pretended 
interpreter had been sworn and qualified to well and truly interpret 
said instrument to said plaintiff, Annie Waltee. The statute has 
prescribed the mode in which a married woman may convey her 
separate real estate, or the homestead, which is explicit and manda- 
tory in requiring that the deed of conveyance must be fully and 
thoroughly explained to her, so that she may fully comprehend and 
understand said instrument, and every part of the same; and any 
manner of conveyance which does not in fact come up to the full 
measure of the statutory mode and requirement is absolutely null 
and void. Rey. Civ. Stat., art. 4310; Berry v. Donley, 26 Tex., 







































WaLrere v. WEAVER. 





Opinion of tne court. 





637; Cross v. Evarts, 28 Tex., 532; Eckhardt v. Schlecht, 29 Tex., 
154. 


- 


Il. The evidence of J. A. Weaver, to the effect that said deed 
was fully explained to the plaintiff when she signed it, through an 
interpreter, when it has not been shown that said interpreter could 
read, write or speak intelligibly the French language; and when it 
was shown affirmatively that the witness himself could not under- 
stand said language, was hearsay merely, and was wholly and 
totally incompetent and inadmissible to establish the privy exam- 
ination and acknowledgment of a married woman to an instrument 
conveying her separate property as required by law. 


A. A. Henderson, for defendants in error. 


Srayron, AssociarEe Justice.— The rule more than once announced 
by this court is, that the certificate of the officer to the separate 
acknow ledgment of the wife to a deed is conclusive of the facts 
therein stated, when the conduct of the grantee is in good faith, and 
he pays a valuable and adequate consideration for. the property. 
Hartley v. Frosh, 6 Tex., 216; Wiley & Co. v. Prince, 21 Tex., 640; 
Kocourek v. Marak, 54 Tex., 201; 2 Bishop’s Law of Married 
Women, 433. 

As it is the acknowledgment, and not the signature, which passes 
the title in a conveyance by a married woman, it is of the utmost 
importance to give to the certificate which evidences the acknowl- 
edgment entire faith, in the absence of fraud or duress. 

The averments of the petition are very meager. There is a gen- 
eral averment of fraud in the purchasers, but in what that fraud 
consisted is not stated, and the evidence shows nothing of the kind. 

She alleges that her husband told her the deed was given only as 
a security for a loan of money, but she does not aver or prove that 
such declarations were known to the purchasers. 

She alleges that she feared her husband, but she does not aver 
any act or word of his which induced such fear, nor does the evi- 
dence show anything of the kind. 

She alleges that she did not understand the effect of the deed, nor 
the explanation thereof by the’officer who made the privy examina- 
tion. Under the established rule, this she cannot be heard to say in 
the absence of fraud or duress. 

The testimony, however, shows that the deed was carefully ex- 
plained to her by the officer who took her acknowledgment, through 
an interpreter of her own selection; that she stated he spoke her 
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language, and she cannot be heard to say that he was incompetent 
or corrupt, nor that he failed to correctly interpret. 

It would certainly have been more regular for the officer to have 
sworn the interpreter, as under the law he now has express power 
todo. R.S., 4321. 

The officer seems to have used great care, and there is evidence 
tending to show that Mrs. Waltee may have understood him other- 
wise than through the interpreter. 

The court did not err in overruling the objection to the testimony 
of the witness Weaver, for taken altogether his testimony was 
simply a narration of what transpired at the time the deed was 
acknowledged, rather than a statement that he knew that the in- 
terpreter made a true interpretation. 

The whole of the evidence renders it highly improbable that the 
averments of the petition, general as they are, have any foundation 
in fact, and the verdict must stand. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered November 10, 1882. 





Samw’t G. Tomuryvson v. Horxrys Covunry. 
(Case No. 1313.) 


1. EXPENSES OF LOCATING SCHOOL LANDS FOR COUNTIES.— The donations of lands 
to the several counties were coupled with the express provision that the counties 
should pay in money the expense of locating and surveying them; the fees for 
locating and surveying them were also limited in the grant. 

2. Same.— A county court had no power to give a part of the school lands to pay ex- 
penses of their location. A deed for such purpose was properly cancelled. 

3. SamE— Location FEEs.— The law allowing at the rate of $100 per league for 
such services, the county seeking the cancellation of such deed is subject to the 
charge allowed by law with interest from date of the patents. 

4. Practice.— In such case a county can be called to answer without submitting the 
claim to the county court. 


Arprat from Hopkins. Tried below before the Hon. Green J. 
Clark. 

In 1871 Hopkins county had two leagues and fourteen and 
f*eFs labors, of unlocated land certificates, being the unlocated 
balance of four leagues granted to said county by the state of 
Texas, for purposes of education, by virtue of an act approved 
January 26, 1839, and act of January 16, 1850. 
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On the 31st day of July, 1871, the county court of that county 
authorized its presiding justice, R. H. Beale, to contract with some 
suitable person, on such terms as he might deem best, for the loca- 
tion of those certificates. 

On the 24th — of April, 1872, said R. H. Beale contracted with 
the appellant, 8. G. Tomlinson, to locate the certificates and obtain 
patents thereon at his own expense, agreeing that for said services 
Hopkins county should convey to Tomlinson ; a good title to one un- 
divided third interest in the lands so located and patented. 

Appellant located the certificates, two leagues and thirteen and 
**y labors in Hardeman county, Texas, upon which he obtained 
patents May 28, 1875, and nine hundred and ninety-one thousand five 
hundred and twenty-five nye varas in Hopkins county, on which 
he obtained patent August 22, 1879. 

On the 9th day of October, 1876, the county commissioners’ 
court made an order directing F. M. Rogers, county judge, to make 
a deed to appellant for one-third interest in the lands in Hardeman 
county, and on the 16th day of May, 1877, the county judge and 
four county commissioners executed to appellant a deed for thirty- 
six hundred and eighty-one acres of said land in Hardeman county. 
No deed was ever made for any portion of the land located in 
Hopkins county. 

On the 4th day of February, 1882, appellee, who was plaintiff in 
the court below, brought suit in the district court of Hopkins 
county against appellant, to have the contract and deed declared 
void and cancelled, as a cloud upon the title of appellee to the 
lands. 

Defendant answered by general and special demurrer, which were 
overruled; general denial and special plea. 

Plaintiff, by supplemental petition, demurred generally and 
specially to the answer, which were overruled. 

The cause was submitted to the court without a jury, and after 
hearing the evidence, the court rendered judgment for the plaintiff, 
cancelling the contract and deed complained of, for costs of suit, 
and for defend ant against plaintiff for $1,733.25, being one-third of 
the value of the lands located, Jess $170 theretofore paid him. 

The plaintiff made a motion for a new trial, which was overruled, 
whereupon plaintiff gave notice of appeal. 

The defendant executed appeal bond, assigned errors and ap- 
pealed. The plaintiff also assigned errors. 


Henderson & Stewart, for appellant. 
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Hunter, Putman & Crawford, for appellee, on cross-appeal.— 
No county can be sued unless the claim upon which the suit is 
founded shall have first been presented to the county commission- 
ers’ court for allowance, and such court shall have neglected or re- 
fused to allow the same or any part thereof. Hopkins county 
brought this suit in its capacity of trustee of the public school fund. 
Appellant's action, if he was entitled to any, could only be against 
the county in its general capacity as a municipal corporation. Ap- 
pellant’s answer fails to allege that his account for his services had 
ever been presented to the county commissioners’ court. R. S., art. 
677; Fannin Co. v. Riddle, 51 Tex., 367. 


3onNER, Associate Justice.— The material questions raised by 
the assignment and cross-assignment of errors are: 7st. Did the 
court err in cancelling the deed from Hopkins county to appellant 
Tomlinson? Second. If not, then what was the true measure of 
compensation ? 

I. The court did not err in cancelling the deed. 

The whole policy of the several acts, both of the republic and of 
the state of Texas, in granting lands for the establishment of a gen- 
eral system of education, was to make the land thus granted an 
available net fund for this purpose; and it was not intended that 
any part of it should be diverted to any other purpose, not even to 
the expense of locating and surveying it. Pasch. Dig., arts. 3464- 
3469; id., arts. 3473-3476, 3550. 

The donations of lands to the several counties were coupled with 
the express provision that the counties should pay in money this 
expense of locating and surveying them, and so specific was this 
legislation, that not only the surveyor’s fees were fixed by statute, 
but a limitation was placed upon the amount to be paid both for the 
locating and surveying. This was doubtless done to prevent that 
being made a means or inducement for private speculation which 
was intended as a public benefit. 

Accordingly it was provided, that, if the lands were surveyed 
within the county for whose particular benefit they were intended, 
the surveyor of the county or his deputy, as one of the duties of 
the office, should locate and survey the same for such fees as were 
allowed by the land law, to be paid out of the county treasury. 
Pasch. Dig., art. 3464. It was further provided that if there was 
not a sufficient quantity of good vacant land within the county, 
then it was made the duty of the county court to have the survey 
made upon other vacant lands, the expenses to be paid out of the 
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county treasury, with the express proviso, however, “that in no case 
the expenses of said surveying and locating shall be greater than 
at the rate of one hundred dollars per league.” Pasch. Dig., arts. 
3465, 3474-6. 

These acts, so far as we are advised, at least in regard to the above 
provisions, have never been repealed. 

These public legislative acts, and of which both the contracting 
parties are charged with notice, contained not only the express dele- 
gation of power conferred upon the county courts, but also the limit- 
ation upon this power. The contract for one-third of the land, as 
the price for locating the same, and the deed made in compliance 
therewith, were therefore without authority and null and void. 

II. What was the measure of compensation to which appellant 
Tomlinson was entitled ? 

Being charged, alike with the county court, with a knowledge of 
the want of power to make such a contract, he cannot claim that 
any fraud or deception was practiced upon him, and hence this ele- 
ment cannot enter into the question. See elaborate note to the rule 
in Flureau v. Thornhill, 2 W. Bl., 1078, contained in 1 Sedgw. on 
Dam. (7th ed.), 406. 

We are of opinion that his compensation cannot exceed that lim- 
ited by the statute. And that he cannot, therefore, recover more 
than at the rate of $100 per league for the lands caused to be 
located and surveyed by him, and under the circumstances of this 
case, interest thereon at the rate of eight per centum per annum 
from the date the same were patented. 

As the county in this case seeks affirmative relief — the cancella- 
tion of its own voluntary deed,— we do not think that the rule 
contended for by appellee applies, which requires certain claims 
against the county to be first allowed and approved before payment 
be made. 

We are therefore of opinion that the judgment below should be 
reversed and here rendered in accordance with this opinion, and it 
is accordingly so ordered 

REVERSED AND RENDERED. 

[Opinion delivered November 14, 1882.] 
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A. J. Herner anp T. P. Locknarr v. C. T. Downtna. 
(Case No. 1316.) 

1. BounpARY LINE — Fravup — Purcuaser.— Although the owner of land may 
have been misled by the false representations of the owner of an adjoining tract 
to mark a division line between them differing from the true line, he will be 
bound by that line as to a third party who has been induced by his having 
marked and acquiesced in it to believe it to be the true line, and to purchase and 
make valuable improvements relying on it. 

2. SamE— NEGLIGENCE.— If a party establishes and marks a boundary to his land 
without the exercise of proper care in determining the true line, his negligence 
has the same effect as to third parties misled by it as if he had acted knowingly. 

3. Same — Norice.— A third party would not be protected who had notice that the 
line was not recognized by the owner of the contiguous tract. 

4. Same — AcQuUIESCENCE — IMPROVEMENTS.— An agreement to establish a bound- 
ary may be implied from acquiescence; and the boundary so acquiesced in should 
be enforced for the protection of the third party who has purchased on the faith of 
it, and of the original proprietor who, acting in good faith, has been induced 
thereby to make permanent and valuable improvements. 


Aprreat from Hunt. Tried below before the Hon. W. H. 
Andrews, special judge. 

Action of trespass to try title to fifteen and one-half acres of 
land, instituted in December, 1877, by Carter 8. Downing against 
A. J. Hefner and T. P. Lockhart. The pleadings of the defendants 
consisted of a general demurrer, plea of not guilty, limitation, and 
improvements in good faith. The dispute was as to the boundary 
line between a tract of one hundred and twenty acres out of a 
survey of one-third of a league of land, bought by Downing of G. 
W. Wright, and a tract of one hundred and seventy acres out of 
the-same survey, bought by Hefner of Wright. The deed to 
Downing, and that to Hefner, were made on the same day, July 
16, 1869, but the transactions with Wright leading to those deeds 
were much earlier. In neither of the deeds was the line between 
the tracts described so as to be identified otherwise than by course 
and distance. Downing’s one hundred and twenty acres was a 
rectangle, the south boundary of which was three-fourths of a mile 
in length, and was a part of the same line which prolonged west 
formed the south boundary of Hefner’s one hundred and seventy 
acre tract, and prolonged east formed the south boundary of an- 
other tract out of the same survey, being Hefner’s home place, 
where he had lived as far back as 1860. On this same south bound- 
ary line was the N. W. corner of the Simpson tract, which Downing 
testified that Hefner had told him was just one-half a mile from the 
S. W. corner of his, Hefner’s, home place, which last corner was 
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also the S. E. corner of Downing’s tract. In 1866, Downing being 
With asurveyor who was running along this common south boundary 
line, asked him to let him know when he was one-fourth of a mile 
west of the aforesaid N. W. corner of the Simpson tract, as that 
would be his 8. W. corner, and on being notified marked the corner, 
and the compass was set, and the dividing line was run for a short 
distance. To give Downing the amount of land he was entitled to, 
the corner should have been one hundred and eighty-five varas 
further west. 

Downing testified that he never regarded the corner thus estab- 
lished as his; that he knew at the time that it depended on the cor- 
rectness of Ilefner’s statement; that at various, times he repudiated 
that corner and line to A. J. Hefner, and to those claiming under him, 
before they had acquired any rights to the disputed land, or made any 
improvements thereon. A. J. Hefner denied making the statement 
to Downing testified to by him; that in 1867 he completed the di- 
vision line which had been partly marked in 1866; that in 1868 he 
sold forty acres, including the land in dispute, to J. L. Hefner, who ~ 
paid for it and at once settled on and improved it. J. L. Hefner 
testified that he bought supposing the marked line to be the bound- 
ary; that he paid for the land, made valuable improvements on it, 
and continued to occupy it until 1873, when he sold to Lockhart, 
never having heard the line questioned. There was testimony con- 
flicting with that of Downing in regard to his acts and statement 
repudiating the line, and testimony of various aflirmative acts of 
his recognizing the line. It appears that J. L. Hefner had no deed 
to the forty acres bought by him, but that A. J. Hefner conveyed 
directly to Lockhart, the vendee of J. L. Hefner. 

The substance of the charge given by the court is stated in the 
opinion. The defendants asked a charge divided into paragraphs, 
the third, fifth and sixth of which are as ‘ollows: 

Third. “The acquiescence of parties of adjoining lands in a par- 
ticular line is a circumstance to which the jury may look in deter- 
mining the true boundary.” 

Fifth. “That when there is a dispute between adjoining proprie- 
tors as to the true dividing line between them, that if one of such 
proprietors builds and erects his improvements with reference to a 
particular line contended for by him as the true line, and the other 
proprietor respects and acquiesces in said line, he is bound by such 
respect and acquiescence in said line; he cannot dispute said line 
and claim that it is somewhere else, and this, too, though it may 
not be the correct and proper line.” 

Vout. LVIL —37 
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Sixth. “And if in this case you believe that Hefner and his 
vendees bought said land and improved it with reference to the line 
claimed by them, and Downing respected and acquiesced in said 
line and allowed Hefner and his vendee, Lockhart, to purchase and 
to place valuable improvements on said land with reference to said 
line, Downing is bound by such respect and acquiescence, and you 
vill find for defendants.” 

The trial resulted in a verdict for the plaintiff. The defendants 
bring the case up by appeal. 


Perkins, Gilbirt & Perkins and Upthers rove & Hefner, for ap- 
pellants. 

I. The first assignment of error is as follows: The court erred in 
subdivision one of general charge, which is as follows: * It is only 
necessary for the jury to determine which party has the superior 
right under said common source.” This portion of the charge took 
from the jury the consideration of the issue joined in this cause, 
which was whether plaintiff and defendant had established a divis- 
‘ion line between them by agreement or acquiescence. Browning 

v. Atkinson, 46 Tex., 608; Spence v. McCowan, 53 Tex., 31; Mc- 
debe v. Henry, 35 Tex., 815. 

II. The court erred in subdivision two of general charge, which 
is as follows: ‘“ When two parties purchased land from the same 
common source, and at the same time and place, and one of the con- 
veyances sets out the land, giving course and distance and quantity 
thereof, and the other does not give distance or special quantity, 
but merely calls for surrounding tracts including the tract conveyed 
as above stated on the same day, the course and distance given mn 
one survey will control the bounds of the other, provided there are 
no natural or artifivial objects called for in the grants or convey- 
ances, and in such events said natural or artificial objects thus called 
for will control the division line of said surveys or tracts.” This 
charge makes the rights of the parties depend upon the original 
conveyances and ignores the issue joined in this cause — namely, 
was a boundary line established by agreement or acquiescence,— 
and further ignores the purchase of J. L. Hefner from A. J. Hefner 
in 1868, and his improvements thereon relative to said land, and the 
purchase of T. P. Lockhart from J. L. Hefner in 1873, all of whom 
purchased said land relative to the corner put up by Downing in 
re 


Matthews & Neyland, for appellee. 
I. When a mere omission in one part of the charge of the court 
is supplied substantially in another part, it is not sufficient ground 
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for reversing the judgment, where there is no reason to apprehend 
that the jury may have been misled. Robinson v. Varnell, 16 Tex., 
386, 387; Able wv. Lee, 6 Tex., 427, 430. ‘ 

If. The charge of the court should be considered with reference 
to the issue and the evidence, and it is sufficient if it presents the 
Jaw on the points put in issue by the pleading and supported by 
any testimony. The charges given prior to the fifth charge severed 
ali the issues which had been supported by testimony of any char- 
acter Which pertained to the title of said land, and the law relative 
to the plea of improvements in good faith was correctly given in 
the succeeding charge. The plea of limitation had not been sup- 
ported by any testimony. There had been no plea of estoppel pre- 
sented by defendant’s answer. Grumbles v. Grumbles, 17 Tex., 472; 
Powell v. Messer, 18 Tex., 405; Michael v. Zimmerman, + Tex., 78. 

III. Where there is no evidence before the jury requiring a charge 
which has been given by the court, there can be no objection to the 
verdict of the jury because there is no response to or finding under 
said charge. There is no evidence apparent in the record that tends 
to show that the improvements on said land were placed there in 
good faith. The improvements are sltown to have been placed on 
said land by J. L. Hefner in 1867 and 1868, when he held no title, 
and knew that he held none, and could not hold said improvements 
and recover their value in a controversy with G. W. Wright, the 
then owner of the land; and when Downing purchased of Wright 
in July, 1869, he received all the title held by him, subject only to 
such equities as could be maintained against him. Wright v. Wright, 
6 Tex., 3; Loyd v. Brink, 35 Tex., 1 


Srayton, Assocrate Jusrice.— The question irf issue in this cause 
was not as to the true boundary line as it would be fixed by an 
actual survey of the land of the appellee by its fseld notes, but 
whether a marked line. between them had been so recognized and 
acted upon for a long time as to preclude Downing, as against Lock- 
hart, who had purchased land relying upon the marked line as the 
true line, from disputing that fact. 

There was evidence tending to show that Downing, and those 
persons from whom Lockhart bought, had recognized the marked 
line as the true line between their lands since 1867, and that 
upon such recognition, improvements had been made upon the 
land now in controversy, which upon an actual survey would be 
upon the land of Downing. 

There was also a conflict of evidence as to whether Downing had 
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been induced to make and recognize the marked line as the true 
line, by a misrepresentation made by A. J. Hefner. 

If the marked line was made and recognized by Downing in con- 
sequence of a misrepresentation made by A. J. Hefner, whether 
the same was willfully made or not, Downing ought not to be bound 
thereby in a contest between them; but the contest is now between 
Downing and Lockhart, who bought from J. L. Hefner, who bought 
from A. J. Hefner. 

The court in effect charged the jury, that, if Downing made and 
recognized the marked line through the false representation of A. 
J. Hefner, made either in fraud or through mistake, that then he 
was not bound, thereby, and refused to give charges to the effect 
that, if Dow ning respected and acquiesced i in the marked line, and 
allowed the vendees of Hefner to purchase and place valuable 
improvements on the land in controversy, upon the belief that the 
line which he had marked and acquiesced in was the true line, 
then he was bound thereby. Such a charge would have presented 
the true issue between the parties, and ought to have been given. 

That an express:parol agreement made by the owners of contig- 
uous lands, as to their boundary line, will be recognized as binding 
between such persons, has been held by this court. Houston vz. 
Sneed, 15 Tex., 310; George v. Thomas, 16 Tex., 89. 

Such an agreement may be implied from the acts and long acqui- 
escence of parties in regard to a boundary line, which should be 
enforced when a failure to enforce it would result in injury to sub- 
sequent purchasers, who have bought relying upon acts open to 
their observation, and indicating the true boundary as recognized 
by those from whom they purchase and contiguous owners; and as 
between original owners who have acquiesced in a common bound- 
ary, W hereby one of them has been induced to make permanent and 

valuable improvements, W hich he would not otherwise have made 
on land afterwards in controversy, the same should be enforced. 
McCormick v. Barnum, 10 Wend., 111; Willis v. Swartz, 28 Pa. 
St., 417; Robinson v. Justice, 2 Pa., 22; Carr v. Wallace, 7 Watts, 
400; McKelsey v. Truly, 4 W. & S., 324; Storrs v. Baker, 6 Johns. 
Ch., 167; Wendell v. Van Rensselaer, 1 Johns. Ch., 354; 44 Tex. 
269; 45 Tex., 475; 28 Tex., 730; 29 Tex., 72 

We are not called upon under the facts of this case to determine 
whether a mere acquiescence in a boundary line, when parties have 
not been induced thereby to change their situation for a period 
short of the longest period of limitation, would be sufficient to raise 
the presumption of such an agreement. 
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The testimony tends to show that the marked line, or at least a 
portion of it from which the residue was made by protracting 
that already made, was made by Downing, and that he recognized 
the same fully; that he cut timber in accordance with it; and that 
he saw the improvements made upon the land in controversy while 
they were being made, and offered no objection thereto. 

If this be true, it is not a case in which a party has been simply 
silent when he ought to have spoken, but a case in which by his 
own act he may have misled others to their injury. If it be said 
that he did this in ignorance of the true boundary of his land, it may 
be replied, if the evidence be true, that he established the marked 
line without the exercise of such care in determing the true line 
as any land owner ought to use in making lines upon which others 
may rely. 

He that misleads another to his injury by his negligence ought 
to be held to the same degree of responsibility as though he had 
knowingly done so. 

On the other hand, the testimony of the appellee tends to show that 
while he respected the marked line in so far as not to cut timber 
beyond it, that he informed both J. L. Hefner and Lockhart, when 
they each purchased, and when they each made improvements on the 
land in controversy, that his true line would embrace it, and that 
he said nothing to induce the belief that he would abandon his claim. 

If this be true, such persons acted in their own wrong in pur- 
chasing and making improvements on the land, without having the 
true line first established, and they would not be entitled to protee- 
tion simply because the appellee may have marked a line which was 
not the true one, and took no steps at law to prevent their trespass 
upon his land. 

Any notice to those purchasing and improving the land in con- 
troversy, before or at the time they purchased, that Downing did 
not recognize the marked line as the true line, made it their duty to 
ascertain where the true line was before purchasing and improving. 

The charges asked by the appellants may not have been strictly 
correct, yet their character was such as to indicate to the court the 
real issue to be submitted to the jury, and the failure to give such a 
charge as would present the issue, together with the fact that the 
charge given was not a correct charge considered with reference to 
the facts in evidence, requires a reversal of the judgment. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


_ [Opinion delivered November 17, 1882. | 
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Nancy B. Harpry v. Nancy L. Appey er AL. 
(Case No. 1095.) 


1. Trial witrmouT JuRY—CONCLUSIONS OF LAW AND FACT— ASSIGNMENT OF 
ERROK.— In cases tried without a jury, a party desiring to appeal should avail him- 
self of the statute requiring the judge, when requested, to state in writing his con- 
clusions of fact and law; the object of that statute being to enable the appellant to 
point out in his assignment of errors the precise points on which the case was 
decided. 

2. Same — FuxNpDAMENTAL ERROR.— When the assignment of error is too general, the 
court may nevertheless take notice of fundamental errors, apparent of record. 

3. FAILURE OF PART CONSIDERATION — CANCELLATION — SPECIFIC PERFORMANCE. 
D., under a power of attorney from Mrs. Abbey, administratrix of her husband's 
estate and survivor of the community, conveyed a tract of one thousand three 
hundred and sixty-eight acres of land to A., the attorney of H., the consideration 
being the satisfaction of a judgment for a community debt in favor of H. against 
Mrs. Abbey, and an agreement signed by A. to reconvey three hundred and sixty- 
eight acres, an average of the one thousand thrée hundred and sixty-eight, to 
Mrs. Abbey and D, A. conveyed a specific one thousand acres of the tract to H., 
and afterwards disposed of the remaining three hundred and sixty-eight acres to 
innocent purchasers. Mrs. Abbey, joined by the children of her deceased husband, 
sued for the entire one thousand three hundred and sixty-eight acres. and in the 
alternative for specific performance as to the three hundred and sixty-eight acres. 
Held — 

(1) That a decree which in legal effect cancelled the conveyance, giving the 
plaintiffs the one thousand acres of land, and yet left H.’s judgment satisfied, and 
his rights, or (he being dead) the rights of his executrix and devisees, unprotected, 
was inequitable and erroneous. 

(2) That the proper decree was to give Mrs. Abbey, who had acquired 1).’s interest, 
three hundred and sixty-eight acres out of the one thousand conveyed to H., the 
three hundred and sixty-eight to be taken according to quantity and quality of the 
whole one thousand three hundred and sixty-eight. 


Apprrat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

Suit in September, 1880, by Mrs. N. L. Abbey, joined by some of 
the heirs of her deceased husband, against R. E. Hardin, E. P. An- 
derson and others, seeking to recover one thousand three hundred 
and sixty-eight acres of land, or in the alternative, specific perform- 
ance of an agreement to convey three hundred and sixty-eight 
acres of the one thousand three hundred and sixty-eight. The peti- 
tion sets out a power of attorney from Mrs. Abbey to Jack Davis, 
dated April 17, 1875, empowering him “to bargain, sell and convey 
on such terms and conditions as he may deem proper and to my in- 
terest and behoof, all my right, title, interest and claim whatsoever 
in and to one thousand three hundred and sixty-eight acres of land,” 
the land in controversy ; also empow ering him “to pay off my debt 
or debts reduced to judgment in the district court of Hood county, 
whether the same is against me as administratrix of the estate 
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of said J. W. Abbey, or against me individually.” It al- 
leges that on May 20, 1875, Davis, pretending to act under said 
power, undertook to convey to E. P. Anderson, the agent and 
attorney of R. E. Hardin, the entire one thousand three hundred 
and sixty-eight acres, the consideration being the satisfaction of a 
judgment of the district court of Hood county against Mrs. Abbey, 
administratrix, and the obligation of Anderson to reconvey to Mrs. 
Abbey and Davis “three hundred and sixty-eight or four hundred 
and sixty-eight acres” of the one thousand three hundred and sixty- 
eight, “said amount to be determined by the quality of the land;” 
also that Mrs. Abbey owned whatever interest Davis acquired under 
this obligation; that at the time of the execution of this power of 
attorney, Mrs. Abbey was the owner of one-half of the one thou- 
sand three hundred and sixty-eight acres, and her co-plaintiffs were 
the owners of one-fourth; and that, subsequent to the date and deliv- 
ery of said power, Mrs. Abbey became the owner of the other one- 
fourth. It denies that the power of attorney authorized Davis “to 
sell, barter and convey the whole or any part of said land,” and al- 
leges the failure of Anderson and the other defendants to comply 
with the obligation to reconvey, and that the consideration of the 
conveyance by Davis had failed. In a separate count there were 
general averments of ownership and ouster as in trespass to try 
title. The prayer was “for judgment for the restitution of said 
tract of land, and that said premises and agreements made, executed 
and delivered by E. P. Anderson to Jack Davis and N. L. Abbey as 
aforesaid may be specifically performed, and for their damages, 
costs of suit, and for all such other and further relief as they may 
be entitled to in law and equity.” 

The special answer of defendant contained the allegation that the 
judgment recovered by R. E. Hardin in the district court of Hood 
county was for a community debt of Abbey and wife, and that the 
land conveyed was property of the community; that Anderson, 
Hardin’s attorney, and Davis, Mrs. Abbey’s attorney, settled the 
judgment by the conveyance of the one thousand three hundred 
and sixty-eight acres to Anderson, who subsequently conveyed by 
deed duly recorded one thousand of the one thousand three hundred 
and sixty-eight acres to Hardin. It denied any knowledge of An- 
derson’s obligation to reconvey three hundred and _ sixty-eight 
acres, and set up the laches of plaintiff as against their claim for 
specific performance. Gray, one of the defendants, and Nash, an 
intervenor, claimed three hundred and sixty-eight acres of the land as 
innocent purchasers from Anderson. 
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The evidence was that the judgment in Hood county was on a 
note signed by J. W. Abbey, and that the one thousand three hundred 
and sixty-eight acres of land was the community property of J. W. 
Abbey and wife, Nancy L. Abbey. The deed from Davis to Ander- 
son recites that it is made “in consideration of a judgment in the 
district court of Hood county, satisfied against N. L. Abbey, admin- 
istratrix of the estate of J. W. Abbey, deceased, and for the further 
consideration of two hundred acres of land conveyed by E. P. 
Anderson to N. L. Abbey.” The evidence of Anderson and of 
Davis shows that the two hundred acres referred to was a part of 
the three hundred and sixty-eight or four hundred and sixty-eight 
acres to be reconveyed, and the specification of the quantity in that 
way is explained by Davis thus: that if Mrs. Abbey was willing to 
take land of less than the average of the entire tract, the reconvey- 
ance was to be of four hundred and sixty-eight acres, otherwise of 
three hundred and sixty-eight. The deed from Anderson to Hardin 
conveyed a specific one thousand acres of the one thousand three 
hundred and sixty-eight acre tract; was made March 8, 1s77, and 
recorded in December, 1877. Anderson testified that Davis was to 
procure the deed to him to be signed by all the heirs of Abbey, but 
did not do so. That the quality of the land was not as represented. 
For these and other reasons he did not reconvey the three hundred 
and sixty-eight acres, but felt authorized to sell it. Much of the 
evidence is omitted, as not bearing on the questions noticed in the 
opinion. 

Before the trial the death of Hardin was suggested, and his 
widow, being also the executrix of his will, joined by his heirs, be- 
came parties defendant. 

The court trying the case without a jury, rendered judgment for 
plaintiffs against Mrs. Hardin, Anderson, and the heirs of Hardin, 
for the one thousand acres of land conveyed to Hardin by Ander- 
son; and in favor of Gray and Nash for the three hundred and 
sixty-eight acres purchased by them of Anderson. [rom this judg- 
ment Mrs. Hardin appealed. ’ 


Grubhs & Morrow, for appellant 


Smith & Word, for appellees. 

I. Nancy B. Hardin having failed to insist upon her demurrer in 
the lower court, this court will treat it as waived. Nancy B. Har- 
din filed a general demurrer only to plaintiffs’ petition. No action 
of the lower court was had upon this. Rules of Supreme Court, 26; 
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Mims ». Mitchell, 1 Tex., 443; Jones v. Black, id., 527; Sayles’ 
Practice, § 473. : 

Il. Plaintiffs’ first amended original petition presented a cause of 
action entitling them to the relief sought and obtained. The first 
count in plaintiffs’ petition set forth defendant’s title to the land, 
and at the same time attacked it. It also set out the contract 
sought to be enforced. The second count was in the usual form of 
a petition in suits of trespass to try title. Each count contained all 
necessary allegations to render it complete within itself, and each 
presented a good cause of action. The object sought was alter- 
native relief. The prayer was both special and general. Rules of 
Supreme Court, 24, 25, 26 and 27; Atchison v. Hutchison, 51 Tex., 
232; 25 Tex., 107; 37 Tex., 85; id. 233; Rules of Supreme 
Court, +; 46 Tex, 421; 45 Tex., 440; id., 415; 22 Tex., 626; 44 
Tex., 649; 29 Tex., 360; 52 Tex., 266. 

I][. Plaintiffs being ignorant of the disposition made of the land 
by Jack Davis, cannot be said to have ratified the same, and cannot 
be charged with laches in repudiating his unauthorized acts in ref- 
erence thereto. Plaintiff N. L. Abbey knew nothing of the dispo- 
sition made of the land by Jack Davis until a short time before the 
institution of this suit. The other plaintiffs refused to join in the 
execution of the power of attorney, and knew nothing of its being 
executed by N. L. Abbey. The deed from Jack Davis to N. L. 
Abbey was executed but a few days before the institution of this 
suit, and was intended to prevent the necessity of his being made a 
party to the same. Nancy B. Hardin is in no condition to claim 
that she is an innocent purchaser. Commercial Bank v. Jones, 18 
Tex., 811: Vincent v. Rather, 31 Tex., 77; Reese v- Medlock, 27 
Tex., 120; Smith v. Sublett, 28 Tex., 163; Story on Agency, § 78. 


Bonner, Associate Justice.— The first assigned error — that the 
court erred in overruling the general and special demurrers of ap- 
pellant Hardin —is not well taken in fact, as the record fails to 
show any judgment of the court thereon. 

The second and fourth assigned errors are not insisted upon in 
the brief of counsel and will be considered as waived. 

The third and remaining error is as follows: “The court erred 
in rendering judgment against defendant Nancy B. Hardin and in 
favor of plaintiffs.” 

The objection is made to this assignment that it fails to point out 
the particulars wherein the judgment is not supported by the 
record, 
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The case is one in which a jury was waived, and the questions, 
both of law and fact, submitted to the judge. 

The difficulty growing out of an assignment of error so general 
as not to point out the particular matter complained of has long 
been felt, and repeated decisions of the appellate courts made upon 
the subject. 

As an embodiment of these decisions, and as far as possible to 
correct the evil, the present rules 24, 25 and 26 of this court were 
adopted. 47 Tex., 602. These rules were intended more particu- 
larly to apply to cases tried before a jury, in which ordinarily the 
record would affirmatively show the rulings of the court upon the 
demurrers, the admission or rejection of testimony, and the ques- 
tions arising upon the general charge and special charges given or 
refused. 

Under article V, section 10, constitution of 1876, causes could be 
decided by the judge alone, unless a jury was demanded. Soon 
thereafter in some, if not all the judicial districts, the practice 
prevailed to thus submit many cases upon all the issues tendered 
by both parties, and upon all the testimony tending to prove these 
issues; and the judge, upon the whole case as thus made, deduced 
his conclusions of law and fact and thereupon rendered his judgment. 

In such cases the record often failed to show that any distinct 
ruling was made upon the demurrers or questions of evidence, and 
there being no jury, it could not show any questions of law arising 
upon charges given or refused by which the views of the court 
would be indicated. It necessarily followed that the party who 
appealed from the judgment could not, as a general rule, make as 
distinct an assignment of errors as when the case was tried before 
a jury. To meet this difficulty, rule 27 was adopted by this court, 
which required the assignment of errors in such cases to be as spe- 
cific as practicable. 47 Tex., 602. 

It was found by experience, however, that the above practice in 
the district court, though it very much facilitated the dispatch of 
business, did not prove satisfactory in those cases in which it was 
desired to take an appeal. If the presiding judge did not see 
proper to place the grounds of his decision upon the record, the 
party moving for a new trial could not, unless at his peril, omit to 
set up and negative every ground upon which, under the issues, 
judgment may have been found against him; and on appeal, both 
counsel and the court might be required to laboriously investigate 
every possible phase of the case under which the district judge 
may have found against appellant, when perhaps his decision was 
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based upon a single issue only. This led to the passage of the act 
of 1879, by which the judge, upon request of either party, was 
required to “state in writing the conclusions of fact found by him 
separately from the conclusions of law; which conclusions of fact 
and law shall be filed with the clerk and constitute part of the rec- 
ord.” R.S., art. 1333. Under this statute, we think the correct 
practice is, that the party who desires to appeal from the decision 
of the judge should make this request under the statute as a predi- 
cate for a specific assignment of errors; and that though the trial 
shall have been by the judge alone, the same rules shall nevertheless 
govern, which in other eases require that a specific assignment shall 
be made; the court having the right, in its discretion, as under rule 
24, to inquire into fundamental errors apparent of record, as though 
no assignment had been attempted. 

Former rule 27 will be amended so as to adopt the above prac- 
tice, but as a different one has prevailed, the amendment will not 
apply to causes tried prior to January 1,1882. 47 Tex., 614, 640. 

The assignment here complained of is wholly insufficient for 
want of certainty under the old rules of practice, and does not, as 
required by rule 27, attempt with any particularity to specify the 
grounds of error relied upon, and the objection to it is well taken 
This would lead to an affirmance of the judgment unless there is 
some fundamental error apparent of record. 

The pleadings of the parties do not seem fully to present all their 
respective equities or pray for the full relief to which they might be 
entitled. We are of opinion, however, from an inspection of the 
record, that the decree of the court below does not properly adjust 
the rights of the parties necessarily arising from the pleadings as 
presented. 

The plaintiffs seek relief upon the ground that the land sued for 
was originally the community property of plaintiff Mrs. Nancy L. 
Abbey and her deceased husband, J. W. Abbey; and that the sale 
made of it through Davis, her agent and attorney in fact, though 
in satisfaction of a community debt, should be set aside, because 
Anderson, to whom the sale was made, and who was the agent and 
attorney of Mrs. Hardin, defendant, failed, as he had undertaken 
to do, to reconvey three hundred and sixty-eight acres of the 
land. 

The sale seems to have been made in good faith in payment of a 
judgment due Mrs. Hardin by the community of Mrs. Abbey and 
her deceased husband, and should not, under the circumstances, and 
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after so long delay, have been set aside without also protecting the 
rights of Mrs. Hardin. 

A court of equity should not dispense justice by halves, but, as 
far as possible, all the rights of the parties which are necessarily 
involved in the suit should be adjusted. Lumpkin v. Murrell, 46 
Tex., 51. 

Mrs. Hardin’s rights were not protected either by setting aside 
the sale upon condition of the payment of the amount due upon her 
judgment, or by making other provision for its payment. Although 
the legal effect of the judgment is to cancel the sale under which 
Mrs. Hardin claims title, yet the payment of her judgment, through 
this sale, is not also cancelled. Black v. Rockmore, 50 Tex., 99. 

Neither did the decree adjust the amount of the credit which should 
be allowed on this judgment by reason of the sale by Anderson of 
this three hundred and sixty-eight acres, which, under the decree. 
was lost to Mrs. Abbey, so that Mrs. Hardin could, without another 
suit, proceed to collect the remainder of her judgment. 

Under the circumstances of the case as disclosed by the record, 
all that plaintiffs could equitably demand would be, not that they 
recover the whole one thousand acres held by Mrs. Hardin, but 
only three hundred and sixty-eight acres thereof, according to quan- 
tity and quality of the whole one thousand three hundred and 
sixty-eight survey, being the amount agreed to be reconveyed by 
Anderson. 

We are therefore of opinion that the judgment below, as between 
the plaintiffs and Mrs. Hardin, should be reversed and so reformed 
as to give plaintiffs the above proportion of the one thousand acres, 
and that this branch of the case be remanded for the purpose of a 
partition upon this basis; that the plaintiffs shall be discharged 
from the monied judgment in favor of Mrs. Hardin against Mrs. 
Abbey, and that Mrs. Hardin be quieted in her title to the re- 
mainder of said one thousand acres. That Mrs. Hardin pay the 
costs of the court below; that plaintiffs pay the costs of this appeal ; 
and that the costs of partition be paid by the parties plaintiff and 
Mrs. Hardin, in proportion to their respective interests. 

It is proper to add that though not set up in the pleadings, there 
is some testimony from which it might be inferred that the land 
was sold under an order of the district court of Hood county, sit- 
ting as a court of probate, made against Mrs. Abbey as adminis- 
tratrix, and was bid in by Anderson at a nominal price. There is, 
however, no satisfactory evidence either that such order was ever 
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made, or if made, that Mrs. Abbey, the purported administratrix, 
was at the time acting as‘such. 
Judgment reversed, reformed and remanded in accordance with 
this opinion 
kEVERSED, REFORMED AND REMANDED. 


[Opinion delivered November 22, 1881. 





Exvizanern Rovura v. W. A. Rovra 
(Case No. 1183.) 


1 MARITAL RIGHTS — COMMUNITY PROPERTY.— E., the second wife of her deceased 
husband, while living in another state, and before his removal to Texas, was guilty 
of such outrages toward him as rendered their living together insupportable. By 
mutual consent, the husband separated from her without a decree of divorce, and 
after removing to Texas with the children of his first marriage, he married a third 
time to one who was ignorant of the fact that he had then a wife living. After- 
wards, during coverture with his third wife, he acquired real estate in Texas, and 
died. Ina suit between E., claiming a community interest in the land thus ac- 
quired in Texas, and a child of the first marriage, held — 

(1) The matrimonial relation, when once formed, continues until terminated by 
death or judicial decree. 

(2) That relation, when once established, secures to the wife a community inter- 
est in all the property that may be thereafter acquired by either of the parties, 
except such as may be obtained by gift, devise or descent. 

(3) The rights of the parties resulting from the marriage relation are fixed by 
statute law, and have remained unaffected by civil law rules applicable to putative 
marriages since 1840, when the common law and the marital rights system of 
Texas were both adopted by act of the republic of Texas. 

(4) The separation of E. from her husband did not, under the circumstances 
above stated, work a forfeiture of her subsequently acquired community rights to 
iand purchased by him in Texas. 

(5) The rights in the estate of the last wife, who married in ignorance of the 
former subsisting marriage, are not involved in this decision. 


Arrrat from Fannin. Tried below before the Hon. John C. 
Easton. 

This was a suit brought by Elizabeth Routh in the year 1871 
against the children of Jonathan Routh, deceased, in their capacity 
as devisees and legatees under his last will and testament, for the 
recovery of her equal one-half interest in all the property possessed 
and claimed by the testator at his death, in her right as wife during 
his life, and the acquisition by him of the said property, by virtue 
of her community interest therein. During the progress of the 
suit the plaintiff discontinued as against some of the original de- 
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fendants, for the reasons, as stated in her pleadings, that adjust- 
ments of the interests claimed by them had been satisfactorily 
agreed on. Thic litigation was thus narrowed down to her claim 
against the defendant W. A. Routh, the son of Jonathan Routh by 
a marriage which had been consummated between said Jonathan 
and said W. A. Routh’s mother, before the marriage with the 
plaintiff. W. A. Routh was the devisee under the will of his father, 
together with the other defendants. Plaintiff, in her last amended 
petition, alleged that he claimed a certain eighty-acre tract of land 
therein described, with the improvements thereon situate, and she 
prayed for a partition thereof and for damages for use, occupa- 
tion, ete. 

The facts developed by pleading and evidence showed that the 
plaintiff and Jonathan Routh, deceased, intermarried in the state of 
Illinois in the year 1838 or 1839, each having been before married, 
and each having children by such former marriages; that they lived 
together until 1844 or 1845, and never did live together nor in the 
same state afterwards. Jonathan Routh left his wife and their 
three children which were born to them during their marriage, in 
1844, came to Texas, and returned to his former home in Illinois in 
the spring of 1845, and remained there until the fall. He again 
left for Texas, bringing with him the children of his first marriage. 
The plaintiff’s testimony, as well as all the other evidence in the 
case, shows that the departure of Jonathan Routh from Illinois was 
intended by him as an abandonment of his wife; that he had told 
her so before he left, and that she knew it otherwise from his con- 
duct. She stated in her depositions that he made no effort to in- 
duce her to accompany him. Whether she desired to remove with 
him, or intended to follow him, with or without his consent or wish, 
does not appear. She and her children, at all events, remained at 
their home, where they continued to reside, and never did remove 
to Texas. As to the causes which led to the separation between 
them, the defendants alleged that they consisted of such cruelty on 
the part of the plaintiff towards the children of Jonathan R outh 
by his former wife, and towards himself, also such outrages and ex- 
cesses, as to render their living together insupportable to him. 
hens was evidence tending to sustain those allegations, and also 
evidence to rebut that w hich was offered by the defendant on that 
subject. The evidence plainly showed, however, that from some 
cause or other, dissatisfaction existed at the time of the separation, 
on the part of the deceased, concerning his domestic relations; that 
he intended to separate himself from his family by a removal to 
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Texas, leaving his wife and her children behind him; and that 


neither he nor his wife contemplated acquiring a joint and common 
home in this state. 

Jonathan Routh married Nancy Thompson in Fannin county, 
Texas, in the year 1852, with whom he lived as his wife until his 
death in 1864. The lands in dispute were all acquired subsequent to 
the date of their marriage and during its existence. ’ 

The defendants answered by general denial, and special answer, 
setting up asa defense that the testator was forced to leave the 
plaintiff on account of the conduct before referred to, which ren- 
dered his living with her insupportable, and that Nancy Thompson 
had married him in ignorance of the existence of a former wife, 
and that it was unknown to her, up to the time of said Jonathan’s 
death, that he had, living, another wife. That her marriage and living 
with him as his wife was in good faith; that she was such in fact 
and in law; and that her marriage with him was duly celebrated 
and solemnized under and according to the Jaws of Texas; that she 
with said Jonathan had acquired together the land in controversy, 
and that the plaintiff had contributed nothing whatever towards its 
acquisition. 

The plaintiff excepted to the sufficiency of the answer, and the 
exceptions were overruled. 

The marriage with Nancy Thompson was proved as alleged, and 
there was no evidence tending to show knowledge on her part con- 
cerning the existence of the plaintiff at the time of her marriage 
in 1852 or afterwards, or that Jonathan Routh had ever been mar- 
ried to her. 

The cause was tried before a jury, who rendered their verdict for 
the defendant, and judgment was rendered accordingly. 

The plaintiff appealed, and assigned as error: 

1. The overruling of her exceptions to the defendant’s answer. 

2. The rulings of the court in admitting certain testimony, speci- 
fied in several bills of exceptions. 

3. The giving of certain charges by the court designated as 
numbers 4, 5 and 6, and in giving an instruction to the jury asked 
for by the defendant, designated as No. 2 

4. In overruling plaintiffs motion for a new trial. 

The several charges referred to in the assignment of errors were 
lengthy and need not be stated in full. 


Richard B. Semple and 2. W. Campbell, for appellant. 
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Throckmorton, Brown & Bro., for appellee. 

I. Appellants’ counsel rely upon the rules of the common law to 
determine their rights. If that law should govern they have no 
clam, for under it no such right ever existed, and consequently it 
has no rule or principle applicable to this case. It is impossible for 
the common law to govern a case or determine a right which was 
never known to arise or exist in common law countries. The com- 
mon law as applicable to marital rights was never in force in Texas. 
Bradshaw v. Mayfield, 18 Tex., 29, last paragraph. 

II. There can be but one community. Either the first or last wife 
is entitled. A right in one wife excludes the idea of a right exist- 
ing in the other. 

III. If appellant was not entitled to recover, as against Nancy 
Routh, the community interest, then the action of Nancy in re- 
nouncing that right could confer no rights upon appellant that she 
did not possess before. This proposition is so clearly correct that 
we will not consume the time of the court in argument upon it. 

We will not present an argument upon the presumptions which 
would exist in favor of innocence under the circumstances of this 
case. Every — would be indulged in favor of the legality 
of the marriage with Nancy Thompson. The common law author- 
izes a presumption of death upon an absence of seven years, but it 
would be presumed oa much shorter time to support innocence. A 
presumption of divorce would likewise be indulged to protect the 
innocent party. Carroll v. Carroll, 20 Tex., 731; 1 Bish. Mar. and 
Div., sees. 432, 453, 455,457; 15 Tex., 241. Thus we see that every 
presumption is against the claim of appellant. 

The community rights of the husband and wife are founded upon 
the idea of mutual contributions to the acquisition of the property. 
23 Tex., 28. It has been found necessary to preclude all inquiry 
upon that subject so long as the parties continue to live together. 
When, however, separation takes place, and the property is the prod- 
uct of the labor of one alone, the rights of the conjugal partners 
are made dependent upon the rights acquired by innocent third 
parties, and upon the cause of the separation. It becomes impor- 
tant in such case to ascertain who caused the breaking up of the 
marriage relation. The innocent must be protected, but the cul- 
pable will not be sustained in a demand for participation in the fruits 
of the industry of the other party. 

It is not a matter of surprise that, in the early settlement of 
Texas, cases like the present should have occurred. The great 
efforts to induce settlement brought people from almost every state 
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in the Union and many portions of Europe together in this new 
country. That some men should have taken advantage of the oc- 
casion to rid themselves of unhappy domestic ties, and that others 
should have become indifferent to former obligations, is natural. 
The unmarried women of the new population being innocent of a 
knowledge of these circumstances, entered into marriages in good 
faith, and throughout a life-time were good and faithful wives and 
mothers. Such was the case with Nancy Thompson, whose inno- 
cence is one of the clearest propositions in the case. The moral- 
izing of counsel upon the protection due to society is illy applied 
to the f: icts of thiscase. The implied imputation of being a mistress 

s sadly out of keeping with the facts. 

Nancy Thompson was ignorant of the existence of any impedi- 
ment to her marriage with ‘Jonathan Routh, and in good faith and 
innocence entered into marriage with him under the : forms of law. 
The counsel call this a guise marriage, but the law, more just and 
charitable, terms it a putative marriage. 

IV. What are the rights of a wife who in good faith enters into 
such a marriage, and during the marriage relation discharges all of 
the duties of wife and aids in the acquisition of property? Counsel 
claim that hers are only the rights of a mistress, who with knowl- 
edge of a former wife and in disregard of the laws of God and 
man, enters into an illicit cohabitation. Fortunately such is not the 
law of this state. 

We have ample adjudications in Texas upon this subject, but we 
refer the court to Clendening v. Clendening, 3 Mart. (La.), N. 8., 
438, in which the rights of the putative wife are clearly defined. 

In our own state we have a number of decisions upon this subject 
which leave no doubt as to what the law is. We refer the court to 
Smith v. Smith, 1 Tex., 621; Lee v. Smith, 18 Tex., 141; Carroll v. 
Carroll, 20 Tex., 731; Babb v. Carroll, 21 Tex., 765. The last case 
turned upon the colonization laws of Texas, and is not so clearly in 
point as the others; in fact it is only claimed to be analogous in doc- 
trine. But an examination of the first three will show that they are 
directly in point, and positively decisive of the question under discus- 
sion. Since the introduction of the common law the validity of the 
marriage relation would be determined by its rules, but not so the 
property rights of the parties. 


W. A. Evans, also for appellee. 


Wacker, P. J. Com. Apr.— The first assignment of error presents 
the question whether the facts alleged in the defendant’s special an- 
Vor. LVII— 38 é 
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swer constitute a bar to the community rights of a legal wife in 
property acquired by him with another woman whom he has married 
pending the existence of a former valid one; the last wife being 
ignorant of its existence or continued subsistence, and the property 
constituting the community of gains having been acquired by the 
joint labor of the partners in the last marriage. 

The defendant’s answer does not deny the plaintiff's allegations, 
that she was lawfully married to Jonathan Routh in the state of 
Illinois before his marriage with Nancy Thompson in the state of 
Texas, but admits the plaintiff’s relation te Jonathan to have been as 
she alleged it, me seeks to avoid the legal effect thereof by the fol- 
lowing facts, viz.: outrageous conduct ‘and cruelty of such a char- 
acter as rendered it insupportable to Jonathan Routh to live with 
her; that the plaintiff and her husband consented thus to separate, 
and that it was at her request and order that he should leave their 
home, which consisted in premises which belonged to her; and, in- 
deed, that she thereby forced him to leave her by both her ill-treat- 
ment towards him and by refusing to allow him to remain on the 
premises where they lived; and the additional fact that after thus 
leaving he married another woman, with whom he lived as his wife, 
and by whose joint labor and industry he acquired the property in 
controversy, she being ignorant of the existence of the plaintiff or 
her marriage up to the date of the death of said Jonathan. 

The question here presented is not whether the acts of the plaint- 
iff were such as to have entitled her husband to procure a decree of 
divorce against her, but it is, whether her acts towards him, their 
consent and agreements to live apart, and his subsequent mare, 
had the effect | to so operate upon her marital rights to property a 
to exclude her from the partnership which the law establishes 
between husband and wife. It is quite certain that those facts do 
not have the effect to annul and dissolve the matrimonial relation 
itself; it will survive until the death of one or the other, unless it 
shall be terminated by a judicial decree. Will it thus survive, and 
its legal incident as to rights of property terminate, by reason of the 
facts stated in the answer of the defendant, is the true question. 

The above stated simple and inexorable rule as to the duration 
and continuance of the marriage relation is the doctrine and prinei- 
ple of the common law, which is the law which governs in this 
state in determining the nature and effect of a contract of marriage. 
There are several decisions of our supreme court which have deter- 
mined conjugal and matrimonial rights of parties which had their 
origin under the Spanish law, which gave, under the rules and limit- 








1882. ] Rovrna v. Rovrn. 595 





Opinion of the court. 





ations prescribed by it, effect to a second and putative marriage, 
whilst the partners in the first were still alive and the marriage 
between them undissolved. Lee v. Smith, 18 Tex., 145; Smith e. 
Smith, 1 Tex., 621; Nichols v. Stewart, 15 Tex., 233. But the laws 
under which such cases have been determined cannot be invoked, 
nor can those decisions furnish reason or authority to ascertain the 
clfect of a putative marriage under a system of law which recog- 
nizes but one valid and subsisting marriage to continue and endure 
until death, or until it is dissolved by judicial decree. 

The validity under the Spanish civil law of a putative marriage 
carried with it the ordinary consequences of legality; it being a 
lawful marriage, the contract established, therefore, a community of 
rights between the parties to it; its legality was essential to induce 
that consequence. 

The converse must be likewise true,— that if it was not a lawful 
marriage, the incident of community rights, which belong only to 
a lawful conjugal partner ship, will not attach to it. 

The law of our state then impresses upon the marriage relation 
inflexible and continuous durability, and at its formation, ¢pso facto, 
establishes a community of interest in all property that may be 
thereafter acquired by either of the matrimonial partners, except that 
acquired by gift, grant or descent. Under our law it may be said, 
as it is e xpressed by the Louisiana civil code, that every marriage 
superinduces, of right, partnership or community in all acquisitions. 
This conjugal partnership is not established upon the basis of 
equality of contribution of labor or capital by the parties to it, and 
it exists and is enforced under principles which recognize perfect 
union and equality of enjoyment of gains, and the division thereof, 
regardless of all inequalities induced by accident, misfortune, dis- 
ease, idleness, or even wasteful habits of one or the other of the 
spouses. Such was the attribute assigned to this system by the 
Spanish civil law. See Wheat ». Owen, 15 Tex., 243. 

Judge Porter, in Cole’s Wife v. His Heirs, 7 Mart. (N. S.), 49, re- 
marking upon this subject, said: “ There are few, we believe, who 
think at the present stage of society that the wife contributes 
equally with the husband to the acquisition of property. If such 
‘ases exist they are exceptions to the general rule. And yet in this 
state neither idleness, wasteful habits, nor moral or physical inea- 
pacity, would deprive the wife of an equal share in the acquests and 
gains; for our code declares that every marriage in Louisiana 
superinduces, of right, partnership or community in all acquisitions.” 
Such, also, he proceeded to add, was the rule in Spain. 
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We have adopted this civil law rule as it applies to the marital 
relation, engrafting it upon our common law contract of marriage, 
which, as we have shown, recognizes no second contract of that 
character, nor conjugal relation with other persons, during the con- 
tinuance of the lawful marriage, unless the relation is lawfully 
dissolved. 

In adopting the community system, as it may be termed for con- 
venience of expression, neither the civil law governing the subject 
of marriage, nor the entire system of acquests and gains, was made 
a part of our law. The enactments which regulate the subject in 
this state are specific and definite statutory rules, and the civil law 
is not incorporated with them, nor is it further accepted than as it 
may have been enacted in the statute. Therefore the qualifications 
and modifications of the operation of the community system in 
civil law states, as Louisiana, or in civil law countries, or those under 
civil law jurisdiction, as Spain, France, and Texas, as it once was, 
will not have application in determining how far marital rights to 
property claimed under a marriage which is governed by common 
law principles, will be affected by a second or putative marriage rec- 
ognized as valid under the civil law. 

teference to decisions made upon the civil law governing the 
marital rights of parties to property shows that the terms of that 
law itself provided for the forfeiture of rights in certain specified 
cases. 

In the case of Wheat v. Owen, 15 Tex., 241, the abandonment by 
the wife of her husband and living in flagrant adultery with another 
man was held, under the Spanish civil law, to forfeit her claim to a 
community interest with her husband in a headright grant. The 
decision being made upon the Spanish civil law applicable to citi- 
zens of Texas in 1835, cannot be considered as decisive of the prin- 
ciples there held, as applied to the laws of Texas after the year 1840, 
when the common law and marital rights system were adopted to- 
gether by the same act of congress. But the learned commentaries 
of civilians which have construed provisions of their own system of 
marital rights, unquestionably are to be considered with the highest 
respect in the construction, meaning and interpretation of such parts 
of our system as are borrowed from theirs. And the decisions 
which have been made by the learned supreme court of Louisiana, 
so far as the same by analogy can be made to apply to subjects 
common to both states, our own supreme court has always referred 
to with that deference and respect which the learning and ability 
of Louisiana’s eminent civilians so well deserved. 
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In the present state of our decisions, therefore, it may be con- 
cluded that there has not, as yet, been laid down arule whereby to 
determine the limits within which the wife is secure against the for- 
feiture, by her fault or misconduct, of her statutory right to a share 
in thecommunity. Her status as wife is fixed; the right of property 
she acquires, the duties and disabilities imposed upon her by the 
marriage, are precisely defined, but neither by dicta or decision has 
it yet been determined what acts, facts, or circumstances, while the 
duties, disabilities and burthens of the contract still attach to her, 
shall divorce her from the rights of property she acquired by the 

same contract. The facts of this case do not require us to establish , 
that important boundary line in the separation of these important 
rights more definitely, if it should be drawn, than to determine the 
question in a negative form, without attempting to prescribe a rule 
or principle for the entire subject under other phases and facts. The 
principle referred to, however, is intimately associated with the case 
before us, and with the operation of the principle that marriage at- 

tache; to it as a sequence the continued right of the wife to an 
equal interest in the community, until that right is, in some mode 
recognized by the law, forfeite sd; and with the unquestionable prop- 
osition that the existence merely of cause for divorce does not 
necessarily impair her marital rights to property; which rights co- 
exist with the contract of marriage —a part of its essence — irre- 
spective of any mere balance sheet to be struck between herself and 
her husband on account of their respective moral or conjugal merits 
or demerits, or that would show as a debit against her, that her hus- 
band may have had just grounds, which he had never legally as- 
serted, for terminating by law his relations’ with her. 

Slight reflection, even, is sufficient to suggest the difficulties that 
would attend the effort of courts to establish, on consistent and 
harmonious principles, rules to forfeit for causes of divorce, and for 
delinquencies to matrimonial obligations, marital rights of property 
without encroachment upon the province of the law-making power; 
and also without being involved in the most serious embarassment 
in resting them upon any other than their own arbitrary selection 
of the particular circumstances under which they should be applied. 
The varying course of uncongenial married life, its bickerings, 
quarrels, wrongs, sometimes mutually suffered, its condonations, and 
fresh ruptures and recurring returns to mutu: ul respect and love, 
when employ ed as a basis and standard to regulate the rights of the 
parties in the financial branch of their partnership, presents a med- 
ley of incongruous elements from which no legal or equitable rule 














Rovrn v. Rovurn. [Tyler Term, 


Gr 
ifaw) 
ie 4) 





Opinion of the court. 





could be applied consistent with either the policy of the law gov- 
erning the domestic relation of husband and wife, or the relative 
rights of both of the parties to property under our community 
system. 

Under the common law there exist well defined rights of husband 
and wife respectively to property owned at and after the marriage. 
The husband acquires thereby the personal property of the wife; 
her choses in action if reduced to possession; he has his tenancy by 
the curtesy, and she has her dower. These rights depend upon 
marriage and are incidental to it; they are not at ffected by the 
casualties of each other's faults or vices, even should they afford 
ground for divorce; nor does divorce or causes therefor work a for- 
feiture. The earnings of the wife, praduced by her own labor or 
skill, belong in the ‘Most ausolute sense, Says ‘Mr. Bishop, to the 
husband ; and if, for instance, there is a sum due for such earnings, 
it is his chose ¢n action and not hers; and on the death of the married 
pair, his legal representatives, and not hers, are entitled to sue for 
and recover the same. And at common law, if the husband and 
wife live apart, he can collect by suit for his own use her personal 
earnings. Bishop’s Law of Married Women, sec. 212; 8 Gray, 177. 
And where the husband deserts his wife, or permits her to live 
apart from him though he does not desert her, or commits any 
matrimonial offense which justified her in withdrawing from cohab- 
itation, he leaving her thus alone without her fault, and leaving 
her with the power to earn money, and leaving nothing else for her 
maintenance, still, where the courts in common law jurisdictions 
have allowed her, under such circumstances, to retain her earnings, 
have done so (as in Pennsylvania) upon the full recognition of his 
legal right to such earnings, and the implied gift thereof to his 
wife, upon the application of equity principles. Td, sec. 215. But 
it is also held as to such earnings, when husband and wife live apart, 
that “they do not become the property of the wife, even in equity, 
without a clear, express, irrevocable gift, or some distinct, affirmative 
act of the husband divesting himself of them or setting them 
apart for her separate use. Id., sec. 212; Skillman v. Skillman, 
2 McCarter, 478, 481. The rights secured to husband and wife 
under our system are of like nature, though essentially differing in 
particulars, and the absoluteness of the respective rights of the 
parties under either system, and their continuance and permanency, 
seem to rest much upon the same foundation. Our supreme court 
has thus far shown a willingness to pretermit, in advance of the 
necessity demanding it, the expression of an opinion as to what 
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circumstances will be sufficient to deprive a wife living apart from 
her husband of her community interest in property acquired by 
him in this state after their separation. Henderson v. Ryan, 27 
Tex., 674. 

“The right of the surviving wife,’ Chief Justice Moore said in 
Newland wv. Holland, 45 Tex., 590, “to her interest in the commu- 
nity property, or her distributive portion of the separate estate of 
her deceased husband, grows out of and depends upon the existence 
of the marital relation between the parties, and not merely upon 
continued existence of the family. It may be that by the separa- 
tion the community interest in future gains will cease; but cer- 
tainly it does not work a forfeiture in such as have been previously 
acquired. And the mere withdrawal of the wife from the husband 
and continuance to live separate and apart from him, however un- 
justifiable and improper her doing so may be, does not operate, and 
cannot be treated as tantamount to a severance of the marital rela- 
tion. Though the husband may have good cause for annulling 
the marriage, evidently, unless he chooses to do this, the mere im- 
proper and wrongful withdrawal by the wife, and her living apart 
from him, cannot have this effect. And if he does not choose, by 
his will, to deprive her of the distributive interest in his separate 
estate which the statute gives her in the absence of any testament- 
ary disposition of his property by her husband, it is not conceived 
that the court has any power to do so.” 

These views, so far as they relate to kindred questions, seem to 
be in harmony with ‘he general tenor of those which we have ad- 
vanced on this subject, and indicate that it is at least not settled 
law that the separation by the wife, improperly, from her husband, 
will have the effect necessarily to determine from that timesher 
community interests in future gains. However that principle of 
law may or ought to be established in its application to a wife who 
thus places herself in fault, we are of the opinion that there is no 
fact alleged in the defendant’s answer which can have the effect to 
impugn her community rights. The defendant’s answer shows that 
the husband abandoned the plaintiff because of her misconduct, 
and that he did so willingly, and also that the plaintiff was not less 
urgent and desirous for the separation. Nothing is stated to imply 
a desire on his part to either remain with her, or to take her with 
him; it states virtually a case of mutual dissatisfaction, provoked 
greatly by the wrongful acts of the wife, which might or might not 
have been sufficient cause for a divorce, if he had sought to obtain 
it. But it does not pretend that he desired to dissolve by law the 
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relation between them. Their voluntary separation and living apart 
did not have the effect to forfeit her marital rights in the commu- 
nity of gains; nor did his causes of complaint against her on ac- 
count of her temper, language and treatment of his children, add 
any legal force to the fact that they caused him to abandon her. 
“The law wisely refuses,” said Judge Porter in Cole’s Wife v. His 
Heirs, supra, “any legal effect to a voluntary separation of those 
who are bound by the most solemn obligations to live together.” 
And in the case referred to, where the husband acquired all the 
property in New Orleans, during a voluntary separation of several] 
years preceding his death, she living in New York, and never hav- 
ing been in the state of Louisiana, she was held to be entitled to 
her equal one-half interest. 

When Jonathan Routh established himself in Texas his domicile 
became that of the wife for a// the purposes of her beneficial in- 
terest under the circumstances of their separation. In Cole’s Wife 
v. His Heirs, the able jurist who delivered the opinion showed that 
the writers on the civil law, where the community system prevails, 
who treat on the subject, all lay it down that the residence of the 
parties in different places will not prevent the community from 
existing. That theseparation referred to by them, which terminates 
the community interest, is a legal one, and that a judicial sentence 
is necessary to destroy the community. 

The answer showing the second marriage, and the facts attending 
and succeeding it, raised no equities against the plaintiff, nor did it 
establish as against her any legal right which could be asserted by 
the second wife against her. What rights the last wife may be en- 
titled to for her servi@es in acquiring the property in ignorance of 
any former wife living of Jonathan Routh, need not be considered 
under the issues in this case. 

In the case of Carroll v. Carroll, 20 Tex., 742, Chief Justice 
Hemphill, under facts analogous to those of the present case, inti- 
mated that a woman circumstanced as the last wife of Jonathan 
Routh was, possesses a strong claim which might be urged to a com- 
munity share of the property, on the grounds of being, as he 
expressed it, a “de facto wife,” and having contributed to the accu- 
mulation of the estate. In the state of Louisiana it was held that 
a woman has a right to sue the estate of a man who married her, 
representing himself to be a single man (his first wife being stil! 
alive), for her services in his house, the use of her furniture, hire of 
her negroes, moneys of hers received by him, and debts of his paid 
by her since his death. By the laws of Spain, it was decided in 
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Patton v. Philadelphia, 1 La. Ann., 98, that in such case, one-half 
of the acquests and gains will go to each wife. That such half isa 
debt due to each wife by the husband, and his heirs can claim 
nothing until his debts are paid. Under the Spanish law, as has 
been seen, such second marriage in good faith is recognized under 
certain limitations, and the woman is reputed a lawful wife. 

It is not necessary to attempt to suggest what rule would most 
nearly conform to an equitable one,and be most consistent with 
the rights of all parties under our laws, nor shall we make such an 
effort. 

The charges of the court as given to the jury need not be set 
out. It is sufficient, for all necessary purposes, to say that they were 
predicated upon the legal view of the rights of the parties respect- 
ively which is involved in the defendant’s special answer which we 
have been discussing. The charge of the court made the plaintiff's 
right to recover depend upon whether Jonathan Routh had good 

cause for divorce against the plaintiff under the laws of Texas, and 
whether Nancy Thompson married him under the forms of law 
innocently and in ignorance of the existence of his former wife, and 
whether the property was acquired under this last marriage by the 
joint labor of the parties to it. These charges were contrary to the 
law of the case, and misled the jury to the injury of the appellant. 
Under the view which we have taken it is not necessary to refer to 
the other assignments of error. 

The cases relied on in appellant’s brief, and Carroll v. Carroll, 20 
Tex., 731, deemed by counsel as especially in point and conclusive, 
will be found on examination to be otherwise. That case decided 
the law arising upon the facts which were sn evidence only; the 
marriage was held to be valid upon the force of the legal presump- 
tions which arose from the facts which were established. That case 
did not, however, determine that the marriage which was there in 
question would have been held valid if the presumptive evidence 
had been sufficiently overcome by adverse proof. 

For the reason that the court erred in overruling the plaintiffs 
demurrer to the defendant’s answer, and that the charges given by 
the court were likewise erroneous, we conclude that the proper 
determination of this appeal is to reverse the judgment, and to 
remand the cause for further proceedings. 


REVERSED AND REMANDED. 
[Opinion filed December 21, 1882. ] 
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SEPARATE OPINION. 

Bonner, Associate Justice.— I am of the opinion that, under the 
facts and circumstances of this case, Nancy Thompson, in right of 
her putative marriage with Jonathan Routh, was entitled to one-half 
the property acquired during that marriage in the nature of a part- 
nership of acquests and gains. 

I am further of the opinion that only the remainder of tle prop- 
erty of that marriage, or one-half the whole, could constitute the 
net community property of Jonathan Routh and his legal wife, 
Elizabeth Routh, plaintiff below, and that all to which the latter 
should in any event be entitled would be one-fourth the whole, or 
one-half the net community property of herself and Jonathan 
Routh. Clendenning v. Clendenning, 3 La. (N. 8.), 438; Succession 
of Navarro, 24 La. Ann., 297; Harrington v. Barfield, 30 La. Ann., 
part 2, 1297; Gaines v. Hennen, 24 How. (U.8.), 553; Gaines x. 
New Orleans, 6 Wall., 642; Smith v. Smith, 1 Tex., 621; Lee w. 
Smith, 18 Tex., 141; Henderson v. Ryan, 27 Tex., 670. 


[Opinion filed December 21, 1882.] 





J. M. Garrison v. J. D. Grant. 
(Case No. 1029—445.) 


1. Pre-EMPTioN — HoMEsSTEAD.— One whose wife owns a homestead which is occu- 
pied as such by the family, cannot acquire by pre-emption another homestead on 
the public domain. 


Arreat from Robertson. Tried below before the Hon. Spencer 
Ford. 

October 30, 1878, Grant brought this suit against Garrison and 
William Simpson to recover the land described in the petition, claim- 
ing the same through a patent issued to James Walling, assignee of 
Vincent Mendez, dated July 23, 1879, on a survey claimed to have 
been made in 15874. 

The defendants claimed that they pre-empted the land in April, 
1876, and had their respective claims surveyed, and had in all other 
respects complied with the requirements of the law, and that if the 
plaintiff did have the same surveyed in 1874, the survey was void, 
for there was no certificate then filed with the surveyor to authorize 
the survey. 

The plaintiff replied, amongst other things, that Garrison’s wife 
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owned in her separate right a tract of land near that in controversy, 
and that they had lived upon the same for several years as their 
homestead; that he had rented it and moved upon the land in con- 
troversy, and that he was not entitled to secure another homestead 
upon this land, as he already had one. 

The cause was tried June 16, 1880, and resulted in a verdict and 
judgment in favor of Simpson against Grant for the land claimed 
by him, and in favor of Grant against Garrison for that portion of 
the land claimed by him. Garrison brought that portion of the 
judgment against him before the court by writ of error. The point 
relied upon for reveréal is shown in the opinion. 


William H. Hamman, for plaintiff in error. 
H. D. & F. HW. Prendergast, for defendant in error. 





Warts, J. Com. App.— At the time Garrison attempted to appro- 
priate the land in controversy, the law gave to the head of the fam- 
ily the right to acquire by pre-emption a homestead, not to exceed 
one hundred and sixty acres, out of the unappropriated public do- 
main, provided he owned no other homestead. 

From the record it appears that at the time Garrison settled upon 
the land in controversy, his wife owned in her own right another 
tract of land, upon which they had resided for several years; he 
rented that and moved upon the land in controversy. 

The only error complained of by Garrison is supposed to be con- 
tained in that portion of the charge where the jury are told that if 
his wife owned in her separate right a tract of land upon which he 
had resided with his family, cultivating, using and occupying it as 
his place of residence, then such land was his homestead, and that 
he could not acquire another upon the public domain by pre-emption. 

Whether the homestead be the community property of the hus- 
band and wife, or the separate property of either, the exemption is 
the same, and it is the homestead of the family in the contempla- 
tion of the pre-emption laws as well as the constitution. 

These pre-emption laws have a two-fold object: one to secure the 
settlement of the country by encouraging emigration; the other, 
and prime object, is to secure homes to the homeless, and not to 
those who are already provided for in that particular. Gambrell v. 
Steele, 55 Tex., 582. 

Our conclusion is that the judgment ought to be affirmed. 

AFFIRMED. 


~ 


[Opinion delivered October 25, 1882. | 
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W. W. Yerrer er av. v. W. T. Hopson er At. 
(Case No. 4528.) 

1. DamaGes.— A party contracted to deliver cattle at a price and time stipulated, and 
received $7,000 as an advance payment on the contract. To secure that $7,000 he 
executed his note, and deposited it in bank with collaterals to secure its repayment 
in case of default in delivery of the cattle. He at the same time executed and 
deposited in bank his negotiable note for $1,600, due and payable on the day of 
default, which by contract between the parties was agreed on as “stipulated 
damages ”’ if default should be made in delivery of the cattle. Default was made 
in the delivery of the cattle, and in a suit to recover the advance of $7,000, and 
for damages, held — 

(1) The plaintiff was entitled to a judgment for the amounts specified in the 
two notes, with interest thereon from the day when default was made in delivery. 

(2) The sum of $1,600 was the amount of liquidated damages agreed on by the 
parties, and not a penalty. 

2. Fact cask.— See statement of case and opinion for a full statement of facts, 
under which an amount agreed on as damages was held to be fixed and stipulated 
damages, and not a penalty. 

3. Damaces.— Whether a sum agreed to be paid as damages for the violation of an 
agreement shall be considered as liquidated damages, or only a penalty, must de- 
pend on the meaning and intent of the parties as gathered from a full view of the 
provisions of the contract, the terms used to express that intent, and the peculiar 
circumstances of the subject matter of agreement. 

4. Damaces.— In all such cases. the contract must govern; and whether it was folly or 
wisdom for the contracting parties thus to bind themselves is of no consequence, 
if the intention be clear. 


Appear from Tarrant. Tried below before the Hon. A. J. Hood. 

Suit filed May 6, 1881, in the district court of Tarrant county, 
by appellants, to recover from W. T. Hudson $14,200 damages, 
alleged to be due from Hudson to appellants, by reason of a breach 
of contract on the part of Hudson to deliver to appellants on the 
Ist day of May, 1881, sixteen hundred head of yearling steer cattle, 
at $6.50 per head. 

The First National Bank of Fort Worth was also made a defend- 
ant, as a depositary of certain collaterals as securities, under allega- 
tions that the parties making the contract here sued on deposited 
the same with the president of said bank for the benefit of the 
party who should be entitled to have the same in case of breach of 
the contract. Prayer for judgment against defendant Hudson for 
damages as above stated, “and for the possession of said Scott notes 
and the enforcement of their lien thereon, and the amount of said 
notes when they can be collected be decreed to plaintiffs, and thet 
plaintiffs have their execution against Hudson for all their dues; 
and that all their rights in the premises be enforced, and for general 
and special relief in law and in equity.” 
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There was, February 27, 1882, a trial of the cause by a jury, 
which resulted in a verdict for appellants against appellee Hudson 
for $7,659.53, and for appellee, the First National Bank of Fort 
Worth, judgment upon the verdict against appellee Hudson for said 
sum of $7,659.53 and costs; that appellee, the First National Bank, 
go hence without day, and recover from appellants all costs in this 
behalf expended, etc. Appellants made a motion for a new trial, 
which was by the court overruled, to which ruling appellants ex- 
cepted, and gave notice of appeal, assigned errors, and brought the 
cause up by appeal. 

The appellants’ counsel, in his brief, stated fully the case as made 
in the petition, as follows: 

Appellants alleged in their petition that on the 23d of November, 
1880, at the special instance and request of appellee Hudson, they 
purchased of him sixteen hundred head of yearling steer cattle, 
which Hudson was to deliver to them in Johnson county, Texas. 
That the contract for the purchase, sale and delivery of the cattle 
was in writing, a copy of which contract was made an eghibit and 
part of the petition; that by its terms appellants were to pay for 
the cattle $6.50 per head, and that appellants advanced and paid 
appellee Hudson $7,000 on the price of the cattle. That on Novem- 
ber 23, 1880, appellee Hudson executed and delivered to appellants 
his obligation in writing for the $7,000, payable in cattle according 
to the contract; and in case the cattle were not delivered according 
to the contract, then this obligation became a promissory note, pay- 
able in money at the First National Bank in Fort Worth, in Tarrant 
county. This obligation was made an exhibit and part of the peti- 
tion. Appellants further averred that they bound themselves by the 
contract to forfeit and pay Hudson $1,600 in case they failed to per- 
form their part of the contract, and Hudson, on the 23d of Novem- 
ber, 1880, executed and delivered to them his obligation in writing 
for $1,600 as a forfeit, which obligation was made an exhibit and 
part of the petition, and by its terms he (Hudson) was, in case of 
failure to comply with his contract, to pay the same at the First 
National Bank. That as security for the money advanced, and on 
his forfeitures, Hudson indorsed other notes of one Winfield Scott, 
ten in number, the principal thereof amounting to $9,447.92, which, 
with said contract and other instruments mentioned, were deposited 
with the bank, to be held for both parties, appellants and Hudson. 
Appellants alleged that they had faithfully complied with their con- 
tract; that Hudson faithfully promised them to deliver the cattle as 
contracted, and thereby induced them to make a large advancement 
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to him, as set forth in exhibit “ B,” to wit, $7,000, and that although 
the time had long passed when he was to deliver the cattle, and 
appellants had ever been, and were still ready and willing to receive 
them, and pay any balance that might be due, of which Hudson 
always had notice, yet he had not delivered the cattle or paid the 
sums of money mentioned in exhibits “ A,” “B” and “C,” but had 
wholly failed to deliver the cattle or pay the money. That the ob- 
ligation of $1,600 as a forfeiture was not accepted by appellants as 
a measure of the damages they might sustain by a breach of the 
contract on the part of Hudson, as would appear from exhibit “A.” 
That $6.50 per head was a reasonable price for the cattle at the time 
of making the contract. At that date they could have been pur- 
chased at a much less price, and that said price was so fixed by said 
Hudson himself. That it was understood by the parties to the con- 
tract, and expressed in the contract, that by acceptance of the obli- 
gations, with the securities therefor, appellants in no wise waived or 
surrendered any rights against Hudson for any breach of contract 
that might occur, and appellants averred that they could not 
purchase such cattle “at this late day ” in the season for a less sum 
that $10 per head. Wherefore they have been damaged in the sum 
of $5,600, which amount they would have realized as gains on their 
contract upon the full performance thereof by appellee Hudson, and 
for which sum, together with the 87,000 advanced on the contract, 
together with the $1,600 forfeit, with interest thereon, amounting in 
the aggregate to $14,200, besides interest, for which they sued. 
Appellants further alleged that the contract, with both obligations 
and the Winfield Scott notes and securities, were deposited with the 
First National Bank, and that said bank had the same in possession, 
and still had and refused to deliver the same to appellants. Where- 
fore the bank was made a party that it might be required to produce 
and deliver up said instruments, that appellants enforce their rights 
in reference thereto, and equity in the premises be done. Appel- 
lants prayed for citation for Hudson; for judgment against him for 
their debt, interest, damages and costs; for possession of the Scott 
notes; for the enforcement of their lien thereon: that the amount of 
same be allowed to them when the notes could be collected: for ex- 
ecution against Hudson for all their dues, and that all their rights 
in the premises be enforced, and for general and special relief in 
law and equity. 
The contract for the sale of the cattle was marked exhibit “A,” 
and made a part of the petition. By its terms, Hudson, for $6.50 
per head, bargained and sold to appellants one thousand six hundred 
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yearling steer cattle to be of full age,— one year old each,— good 
average northern Texas cattle, and to be gathered and delivered to 
appellants at Hudson’s ranche, on Mustang creek, in Johnson county, 
Texas, on the Ist day of May,1881. For the performance of which, 
Iiudson bound himself, and for security, and as an earnest therein 
and thereior, he made a deposit, afterwards set out in the contract, 
and appellants, in®consideration of the full and complete perform- 
ance of the contract and delivery of the cattle of the kind and qual- 
ity mentioned, to be branded with their brand, agreed, first, to pay 
Hudson on delivery, May 1, 1881, at a place specified, $6.50 per 
head for each and every one of the one thousand six hundred head; 
and for the purpose of binding themselves thereto, appellants depos- 
ited the sum of money afterwards expressed as a forfeit in case 
appellants should fail from any cause to comply with the require- 
ments of the contract. 

Second. Appellants agreed to furnish Hudson their branding 
irons to be used by him in branding the cattle in their specified 
brand as gathered, and not to claim title to the cattle so branded 
until delivered to them as before stated, requiring appellee Hudson, 
however, not to use the said brand on any cattie except such as were 
to be delivered to appellants. The irons to be returned on delivery 
of the cattle. 

Third. Appellants agreed to furnish and advance on the price of 
the cattle $7,000 to appellee Hudson, he giving them security there- 
for in negotiable notes of Winfield Scott in the sum of, at least, 
$9,000, well secured, the same to be held with the contract. The 
amount so advanced to be accounted for to appellants on payment 
of the cattle. And by accepting the securities and notes aforesaid, 
appellants in no wise waive or surrender any rights against said 
Hudson for any breach of contract that may occur. 

Fourth. Appellee Hudson agreed to execute his promissory note 
for the $1,600, and secure same with the Winfield Scott notes to 
appellants, to be deposited with the contract, payable to appellants 
as a forfeit and liquidated damages in case of failure or refusal to 
comply with the terms of the contract; and in case of his failure to 
so fulfill his part of the contract, then said note for $1,600 shall be- 
come absolute and payable at once. And appellants agreed to and 
promised to forfeit to appellee Hudson the sum of $1,600, out of the 
$7,000 advanced, in case of their forfeiture or refusal to comply with 
their contract. 

Fifth. Neither party to the contract should be allowed to with- 
draw his deposit, or in any wise alter, change or incumber the same 
until after the fulfillment of the contract, and upon completion of 



































608 Yerrer v. [Ivpson. (Tyler Term, 








Statement of the case. 





the contract appellants should reindorse the Scott notes and securi- 
ties, and allow the same to be withdrawn, and appellants shall then 
be at liberty to withdraw their said sum of $1,600. 

Sixth. The contract with the said deposits shall be deposited at 
the First National Bank in Fort Worth, Tarrant county, and be 
subject to inspection of any of the parties, and held by the bank for 
both parties, and until the completion of said centract is declared 
to the bank by both parties, dated November 23, 1880, and signed 
by both parties. An obligation executed by appellee Hi \dson, 
dated November 23, 1880, in which, on May 1, 1881, in considera- 
tion of the advancement as per contract that day made, between 
himself and appellants, he promised to pay appellants $7,000 in 
good average, healthy yearling steer cattle of full age, one year old 
each, to be “delivered by him to appellants at Hudson’s ranche, on 
Mustang creek, in Johnson county, Texas, on the date aforesaid; 
and in case he should fail, from any cause, to deliver the cattle as 
above, and in full comply with the contract this day entered into, 
then this note shall be payable on the date aforesaid at the First 
National Bank of Fort Worth, Tarrant county, Texas. And I 
hereby waive any demand and notice of protest. This note is 
secured, further, by other notes and mortgages by me deposited as 
collateral security. And it is further understood the collateral 
security does not waive my liability herein in case of breach of 
contract. 

This obligation was signed by appellee Hudson, marked exhibit 
“B,” and made part of the petition. The note given by appellee 
Hudson to appellants for $1,600, in consideration of the advance- 
ment, dated November 23, 1880, and deposited as a forfeit upon 
failure to comply with the contract, and in that event to become 
liquidated damages, and payable, was by copy marked exhibit * C,” 
and made part of the petition. 

Appellee Hudson demurred generally to the petition, and specially 
to so much of it as claimed special damages over and above the 
amount of $1,600, on account of the breach of contract therein set 
forth, for that by the face of said contract as set forth therein, the 
plaintiffs’ said damages are limited to the recovery of said $1,600. 

In addition to the demurrer he filed a general denial, and pleaded 
specially that the contract was, on the day of December, 1880, 
and before the filing of petition, by consent abrogated and annulled, 
and plaintiffs acknowledge full satisfaction for same. 

The general demurrer and special exception of appellee Hudson 
to the petition was overruled, to which appellee excepted. 

The contract as alleged was proved. 











1882. ] Yerrer v. Hupson. 609 





Statement of the case. 





The breach of the contract by appellee by failure to deliver the 
cattle was proved. 

On the trial, while on the stand as a witness, J. H. Allen, after 
having testified that appellee Hudson had failed and refused to 
deliver the cattle according to his contract, and appellants’ counsel 
had proved by the witness that he knew the market value of such 
cattle as mentioned in the contract on May 1, 1881, at Hudson’s 
ranche, in Johnson county, was asked to state the market value of 
such cattle as were mentioned in the contract at the place and time 
they were to have been delivered to the appellants. Appellee’s 
counsel objected to the witness answering, for that the question was 
irrelevant, in this, that appellants had nowhere alleged in their 
petition that they had in any way sustained special damage by 
reason of the enhanced value of the cattle at the time of the alleged 
breach, and that to allow him to go into that question would be a 
surprise, and work injustice to appellee (defendant). Appellants’ 
(plaintiffs’) counsel insisted that he had a right, under his pleadings, 
to prove the market value of the cattle, and that this witness would 
testify that they were worth $10. The court sustained the objec- 
tion and excluded the evidence, to which ruling appellants excepted. 
Appellants then put W. W. Yetter, J. D. Reed, Burk Burnett, John 
A. Knight and John Flint on the stand, all of whom were large 
cattle owners and traders, and offered to prove by them the same 
facts, to wit: that such cattle as mentioned in the contract were 
worth $10 per head at the time and place of delivery; to all of 
which Hudson’s counsel objected, and the objection being sustained 
by the court and their evidence excluded, appellants excepted to 
the ruling and filed their bill of exceptions. 

The charge of the court, amongst other things, instructed the 
jury as follows: 

“ That under the allegations set forth and contained in the writ- 
ten pleadings of the plaintiffs and defendants, and under the evi- 
dence adduced on the trials, it will be your duty to weigh and 
consider the testimony with reference to a delivery by defendant 
Hudson of the said cattle to said plaintiffs, and if you conclude 
and find from the testimony that defendant Hudson failed to deliver 
said cattle to the plaintiffs on or by said 1st day of May, 1881, then 
it will be your duty to find and return a verdict for the said plaint- 
iffs for the said sum of $7,000 damages, together with interest on 
said sum at the rate of eight per centum per annum from said 23d 
dlay of November, 1880, until this date. The law is, that under the 
pleadings of the plaintiffs in this case, as set forth in their petition 

Vou. LVII-— 39 
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they cannot in this suit recover from the defendant Hudson a 
greater sum of money than said $7,000 and interest thereon, as 
above indicated.” 

Appellants asked the court to charge the jury as follows, to wit: 

Second. “ You will say by your verdict, gentlemen, whether or 
not defendant Hudson executed his said obligation, in the sum of 
$1,600, as alleged in plaintiffs’ petition. And you will also deter- 
mine whether or not the defendant Hudson complied with his said 
contract.” 

Third. “If you find that defendant Hudson did fail to comply 
with his contract, as alleged in plaintiffs’ petition, then you will 
find for plaintiffs in the additional sum of $1,600, together with 
eight per cent. per annum from the date of the forfeiture, or on 
which the cattle were to have been delivered, and this, with the 
$7,000 and interest thereon, as before stated, will be your verdict 
for the plaintiffs.” 


James H. Burts, for appellants. 
J. C. Scott and Templeton & Carter, also for appellants. 
Ball & McCart, for appellee. 


Watxer, P. J. Com. App.— The legal effect of the exclusion of 
the testimony which the plaintiffs offered, and of the refusal to give 
the instructions numbered two and three, asked by the plaintiffs, was 
for the court to deny to them, under the pleadings and evidence, the 
right to recover any damages for the breach of the contract sued 
on, other than the money paid out, with legal interest upon the 
amount ($7,000) which the plaintiffs had advanced to the defendant 
at the time of entering into the contract. 

The measure of damages for a breach of the contract by the de- 
fendant was established by the express stipulation and terms of the 
contract itself; the contract, evidenced by three several instruments 
of writing, being set forth in the petition as exhibits, it appeared 
therefrom, as a matter of law, that the parties themselves had fixed 
the sum of $1,600 as the compensation for the failure or refusal of 
the defendant to deliver the cattle embraced by the contract. 

The plaintiffs in their petition undertake to contradict the effect 
and terms of these instruments of writing on which they bring their 
suit, by alleging that the obligation of $1,600 as a forfeiture was 
not accepted by them as a measure of the damages they might sus- 
tain by a breach of the contract on the part of Hudson, and claim, 
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therefore, that they are not limited in their damages to the recovery 
of that sum as liquidated damages, but that they are entitled to that 
sum as so much specific and agreed on damages, and also to $5,600 
as the difference to which they are entitled on account of the ad- 
vance in value of such cattle at the date when they ought to have 
been delivered, making, together with the $7,000 advanced, the 
total of $14,200. They allege neither fraud nor mistake in the writ- 
ten contract, and they cannot impugn in this manner the solemn 
contract which they themselves set forth as containing all that was 
agreed to in its formation; the contract, as the same is written, 
speaks for itself; and the instruments of writing which evidence it 
declare what were the terms upon which it was made and delivered. 
It is not pretended that any other written instruments than these 
were made between these parties, whereby the contract is to be 
varied or explained, and most certainly parol evidence will not be 
permitted to vary or alter its terms. The true construction of the 
instruments set forth as forming the contract is that the collaterals 
or notes deposited, together w ith these instruments sued on, in the 
bank, were intended to secure whatever liability was stipulated to 
be met by the defendant under his agreements and undertakings, 
including therein the obligation to pay $1,600 as a forfeit or stipu 
lated damages; and that the latter instrument was not referred to 
nor its effect and operation meant to be qualified, by the use of the 
expressions contained in exhibit “ A,” to the effect that by the ac 
ceptance of the obligations with the securities therefor, the plaintiffs 
“in no wise waived or surrendered any rights” against the defend- 
ant Hudson “for any breach of contract that might oceur.” The 
clause referred to is contained in the third paragraph of the contract, 
and in terms refers to those securities and notes which in the pre- 
ceding portion of the instrument had been described, viz., the de- 
fendant’s note for the cattle, or, in default of their delivery, the 
payment of $7,000, and the securities, viz., the Winfield Scott notes. 
Evidently the clause in question contemplated in its scope the ex- 
clusion of doubt, if possible, as to the construction to be given to 
taking the note and securities, so far as it might suggest the idea 
that the security for the mere repayment, if necessary, of the $7,000 
should or might operate to prejudice the plaintiffs’ right to recover 
damages as well as the $7,000 for the breach of the contract. Such 
was the province, we think, of the provision referred to, and which 
the plaintiffs attempt to extend so far as to enable them to annul 
the provision agreed to for a stipulated amount as damages, and to 
claim, if possible, the advantages of both the one and the other. 
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The succeeding paragraph of the contract then proceeds to pro- 
vide as to what shall be the forfeit or measure of damages; stipulat- 
ing, as before stated, for $1,600 as liquidated damages, to which 
more positive and definite effect still is given by a separate instru- 
ment, which, in terms the most explicit and pertinent practicable, 
makes the obligation to pay $1,600 as liquidated damages not only 
absolute, but in terms confers upon the instrument the character- 
isties of a negotiable instrument, by providing that it shall be, in 
case of his (defendant’s) failure, his negotiable promissory note for 
$1,600, to become absolute and payable at once. 

Whilst the plaintiffs’ petition disclaimed the true construction of 
the contract, and asserted pretensions for a measure of damages 
which a proper interpretation of the contract clearly denied to them, 
yet they did not relinquish their claim for damages under the de- 
fendant’s obligation to pay $1,600; they simply urged that they did 
not accept the same as an obligation which limited them to that 
amount, if, in fact, theirdamages from a breach of contract could be 
established at a greater amount; and, indeed, they distinctly claimed 
judgment for said specified amount as a portion of the damages 
alleged to be due them. It being a question of law, therefore, 
under the allegations of the petition, as to what damages they were 
entitled to recover, the defendant’s demurrer, which specially ex- 
cepted to such part of the petition as claimed special damages over 
and above the amount of $1,600, ought to have been sustained; and 
because it appeared from the record alike that the plaintiffs were 
entitled to recover said sum as stipulated damages in case the de- 
fendant failed to comply with his contract, the court ought to have 
given the defendant’s instructions which were refused, numbered 
one and two. 

The charge of the court erroneously confined the plaintiffs’ right 
of recovery to $7,000, and eight per cent. interest thereon from th 
date of the contract. The measure of compensation has been agreeu 
upon by the parties, and the plaintiffs are entitled to no more, and 

can be restricted to no less, than $7,000 and $1,600, with legal in- 
terest on the sum of those two amounts from the Ist day of May, 
1881. The parties had the right, if they chose to do so, by mutual 
agreement, to settle the amount of damages, uncertain in their 
nature, at any sum on which they might agree. In attempting to 
make provisions of this nature, it often happens that the law will 
construe as a penalty an agreement which in its terms stipulates for 
liquidated damages, but whether the sum stipulated to be paid on 
breach of an agreement is to be taken as liquidated damages, or as 
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a penalty, will depend upon the intention of the parties, to be ascer- 
tained by a just interpretation of the contract. Moore v. Ander- 
son, 30 Tex., 230. Andsee Durst v. Swift, 11 Tex., 281-2, where 
the rules respecting stipulations for penalties and liquidated damages 
are discussed. 

It is laid down in 2 Wait’s Act. and Def., 436, “that whether a 
sum agreed to be paid as damages for the violation of an agreement 
shall be considered as liquidated damages, or only a penalty, is held 
to depend upon the meaning and intent of the parties as gathered 
from a full view of the provisions of the contract, the terms used 
to express such intent, and the peculiar circumstances of the subject 
matter of agreement.” Dakin v. Williams, 17 Wend., 447; 8. C., 
affirmed, 22 id., 201; Shule ». Hamilton, 3 Daly (N. Y.), 462; Per- 
kins v. Lyman, 11 Mass., 76; Streeper v. W Williams, 48 Pa. St., 450; 
Chase v. Allen, 13 Gray, 42. “The contract in such cases, as in 
every other, is to govern, and the true inquiry is, what was the un- 
dertaking. Whether it was folly or wisdom for the contracting 
parties thus to bind themselves is of no consequence, if the inten- 
tion is clear.” 2 Wait’s Act. and Def., 486, citing 19 Barb., 106; 
97 Mass., 445; 16 N. Y. (2 Smith), 469. “ But the mere use of the 
term * penalty,’ or the term ‘ liquidated damages,’ does not determine 
this intention, if, on the whole, the instrument discloses a different 
intent.” Id., p. 436, citing 12 Moore’s P. C., 199; 11 N. H., 234; 
6 B. & C., 216, 224; 10 Mich., 188. ¥ 

In this case the defendant, by the terms of the contract, not only 
provided in terms that he would pay $1,600 as “stipulated dam- 
ages,” but he made the same due and payable on the day of the 
default on his part at the bank, and secured its payment with the 
same collaterals which were deposited there to secure the repay- 
ment of the $7,000 which he had received from the plaintiffs. In 
fact, the defendant, in effect, executed two instruments of writing 
which were to be paid on his default, at the bank, for the sum, in 
the aggregate, of $8,600, both of which he designated as his notes, 
and characterized them as negotiable, and they covered, in a form 
the most definite and absolute, his valid promise to pay said sum as 
the damages which he recognized as due from himself to the plaint- 
iffs in case of his failure to comply with his contract. No room, in 
a contract like this, is left for construction as to what was the inten- 
tion of the parties in regard to the question of liquidated damages. 

Further consideration need not be given to the errors assigned; 
on another trial the plaintiffs will be able to so frame their plead- 
ings and proof as to obtain such judgment and decree as they may 
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be entitled to, in respect both to the amount of damages and 
the appropriate relief as to the enforcement of whatever lien they 
have on the securities alleged to have been deposited with the bank. 
The prayer of the petition for relief in respect to the enforcement of 
the lien upon the notes of Scott was indefinite and general; and the 
evidence showed no fact in regard to the securities further than 
that they were deposited at the time of making the contract with 
the bank along with the contract papers, all of which were to be 
held by the president of the bank for the parties. 

It would seem, from the facts of the case, that if the plaintiffs 
had alleged and proved a demand for and refusal by the bank to 
deliver the collateral notes deposited, together with the deed of 
trust securing them, a basis would have been laid for relief; but it is 
not apparent, under the pleadings and proof, that the plaintiffs can 
complain that the court made no decree in respect to the said notes. 

We conclude that there was error, and the judgment ought to be 
reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered December 21, 1882. 





W. H. McDonatp v. Antex. CAMPBELL. 
(Case No. 3481.) 


1. HomEesTEAD.— One owning and occupying as such an urban homestead, carried on 
his business, which was that of a druggist, in a house on lots disconnected from 
his dwelling-house. Another house owned by him, and situated in the same town. 
but not adjacent to or connected with either the property used as a dwelling or 
that occupied as a drug store, was used by him as a warehouse for the storing of 
drugs. Held — 

(1) The lot on which the warehouse was situated was not ‘used to exercise the 
calling or business of the head of the family *’ so as to exempt it from forced sale 
under the homestead clause of the constitution of 1876. 

(2) The fact that the warehouse was used in a way which was incidentally use- 
ful or profitable in carrying on the business of a druggist, was not sufficient to 
shield it from forced sale as the place used by the head of the family to carry on 
his business, when that business was actually carried on at a place disconnected 
therefrom. 

(3) The warehouse was only auxiliary to the business store lot which the consti- 
tution exempts, and was not a part thereof. 


Arprat from Hill. Tried below before the Hon. D. M. Pren- 
dergast. 
The opinion states the case. . 
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Jo. Abbott, for appellant. 


Warxer, P. J. Com. Arr.— This is a suit brought by McDonald 
against the appellee, Alexander Campbell, to recover a house and lot 
inthe town of Hillsboro, purchased by him under a sheriff’s sale made 
to satisfy an execution against C ampbell which had been levied on 
the property in question. The defendant claimed it as a part of his 
homestead, and claimed also that it was the separate property of his 
wife, and not subject to be sold to satisfy the execution in question, 
the same being issued upon a judgment against himself alone, and 
not against his wife. Notice of his claim of homestead exemption, 
and of the claim of ownership by his wife, was given at the sale. 
Verdict for defendant, and judgment accordingly. 

The assignment of errors is general and vague; yet it sufficiently 
raises the only questions which, probably, the appellant desired to 
have considered on his appeal. There are four grounds of error as- 
signed; the first three of them relate to the law of the case as it 
was given, and as it was refused to be given: the fourth applies 
mainly to the question whether the verdict of the jury is supported 
by the evidence. 

We do not find in the charge of the court, nor in the refusal to 
give the instructions asked, any substantial error for which the 
judgment ought to be reversed. The district judge presented to the 
jury a correct exposition of the law of homestead under the consti- 
tution of 1876, and also of the law of separate property of the 
wife, so far as a charge upon either was required under the evidence 
in the case. 

The instructions which were refused to be given contravened 
propositions of law contained in the charge of the court, on the one 
hand, or else, on the other, they contained but repetitions of the 
law as given by the court, without the addition of further unobjec- 
tionable legal propositions. We shall not discuss, therefore, any one 
of the grounds assigned as error relating to the instructions refused, 
nor to the law as given in the charge, except as it may be incident- 
ally necessary to do so in considering the fourth and last ground of 
error. 

In respect to the question of homestead, it was confined under 
the charge of the court, in effect, to the issue of fact as to whether 
or not the house and lot, under the facts of the case, came within 
the constitutional requirement which exacts that the lot or lots 
which are entitled to be exempted “shall be used as a place to ex- 
ercise the calling or business ” of the defendant. 
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Section 51 of article XVI of the constitution of 1876 provides 
that “the homestead in a city, town or village shall consist of lot 
or lots, not to exceed in value $5,000 at the time of their designa- 
tion as the homestead, without reference to the value of any im- 
provements thereon; provided, that the same shall be used for the 
purposes of a home, or as a place to exercise the calling or business 
of the head of the family.” 

The proof showed that Campbell owned two acres of ground, 
upon which his dwelling and out-houses were situated; that he 
owned about fourteen acres of cultivated land within the corporate 
limits of Hillsboro, but not connected with the homestead lot; that 
he owned on the public square, and not connected with the dwell- 
ing lots, one dry goods storehouse, which he rentesl out at $25 per 
month ; that adjoining this storehouse ‘was his drug store, where he 
carried on the business of a druggist; that adjoining the drug store 
was another house, which he rented out as a saddle shop. By the 
side of this saddle shop was a house and lot owned and occupied by 
another person, and which was situated between the buildings 
before mentioned and the house and lot in controversy. In other 
words, the house and lot in controversy were not contiguous to any 
other property referred to and owned by appellee. 

The defendant testified “ that at and before the levy and sale he 
used the house in controversy as a wareroom; that he had therein 
some empty boxes, about a dozen cans of oils and paints, and a box 
of patent medicines which had not been opened and which he had to 
sell on commissions. That the house was not kept open at the time 
of the levy and sale, nor has it been kept open since; that he went 
into the house, however, whenever anything therein was wanted.” 

These facts do not establish the proposition that the house and 
lot in controversy were, in the sense and spirit of the constitutional 
provision above quoted, used by the defendant as his place of busi- 
ness; “asa place to exercise the calling or business of the head of 
a family.” 

The defendant did not carry on or conduct the business of his 
profession or vocation,— that of a druggist, as he testified it was,— 
at or in the house in controversy; but he did so at another and 
different house and lot, disconnected from that one which is in 
question. But the inquiry is suggested, naturally, under the evi- 
dence, does not the use to which the house was put in connection 
with the drug store business attach to it the same characteristics as 
the latter, and which will therefore shield it under the same exemp- 
tion? We think not. The exemption applies only to such a lot or 
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lots as “shall be used as a place to exercise the calling or business 
of the head of a family.” 

We are of the opinion that the facts do not show that the use 
made of the house as a mere wareroom in which to store away ar- 
ticles of merchandise connected with the business in which the 
defendant was engaged as a druggist, was, in a legal and proper 
sense, the use of that house and lot in the exercise of the defendant's 

calling or business. Whilst the law means to allow the head of a 
family, exempt from execution, one or more lots where he may ex- 
ercise his vocation and conduct his business, its scope is not intended 
to extend so far as to protect from execution a lot or lots in excess 
of the lot or lots on which the vocation or the business of the head 
of the family is followed, even though such extra lots might be act- 
ually used in a way which was incidentally useful or profitable to 
the business which was being followed. Such supernumerary lots 
must be deemed merely auxiliary to the business office, station, store, 
shop or other like place of business; they are superfluous to the 
necessities of a trade homestead, which, according to the spirit of 
the constitution, demands no more than a sufficiency of lots where- 
upon to exercise the calling or business of the head of the family. 
Under the evidence in this case, we conceive that the drug store and. 
lot was the defendant’s place of business, and that the house in con- 
troversy was merely a place where the defendant stored certain 
goods in connection with his business as a druggist. We cannot 
believe that a proper construction of the constitution will so far ex- 
pand its liberal provisions as to make them include lots indefinite in 
number, at the pleasure of the beneficiary,— limited only by their 

value not to exceed $5,000, when designated, without re ard to their 
improvements,— and exacting no other requirement for exemption 
than their appropriation ‘to collateral service and use in the business 
which the owner may be conducting on some other lot elsewhere in 
the town or city. 

The object of the homestead exemption is not to afford protection 
to the capital which is invested in the business, nor to encourage 
under exemption privileges its extension and increase, notwithstand- 
ing such results as these may ensue. The bountiful, comprehensive 
and most liberal provisions of the homestead law of the constitu- 
tion of 1876 are in advance of similar benefactions hitherto extended 
under our own former constitutions and laws, and are, doubtless 
far in advance, in the characteristics named, of the laws of any 
people on the globe. The homestead system is coeval with our exist- 
ence as a state; it has been nurtured, matured and developed under 
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the fostering care of our legislators,— framers of organic and of 
statutory law,— and of our judicial tribunals; and it is in the light 
of the various progressive steps which have been taken, and of the 
steady enlargement of privileges and homestead guarantees, which 
have gradually increased both in extent of domain and in the lim- 
itation prescribed to the value of lots, that we are enabled, by a 
retrospective glance, to perceive some of the additional benefits 
intended to be conferred by the constitution of 1876, not hitherto 
enjoyed. Now, for the first time in our history, the head of a family 
may possess a dual homestead, disjoined and isolated as respects 
locality of lots and houses within a town or city, and each of them 
dedicated to distinct uses. The one, domestic,— the hearth-stone 
home; the other, the industrial home, or place of work or of 
business for the head of the family. The one, his “ vine and fig 
tree;” the refuge of the family against the misery and desolation 
which the homeless know; the other, a sea-wall uplifted against the 
tide and waves of poverty and disaster, securing to him a spot of 
earth where he, and his family after him, may ‘toil and earn their 
bread. 

After allowing to the appellee the full benefit of a liberal con- 
struction of the constitutional provision referred to, we are of the 
opinion that the house and lot in controversy was not a part of his 
homestead; and there being error in the refusal of the court to set 
aside a verdict which was not supported nor warranted by the evi- 
dence, we report to the supreme court that the judgment ought to 
be reversed and the cause remanded. 





REVERSED AND REMANDED. 


{Opinion delivered October 16, 1882. ] 





D. C. Hatooms er at. v. F. Ketty. 
(Case No. 210-1213.) 


1. InzuNcTIoN.— An injunction to restrain the execution of a judgment of a justice 
of the peace will not be granted for error in the decision, where the party, through 
negligence, has failed to prosecute a certiorari, or where he has any other adequate 
or complete remedy. 

2. InsuNcTION.— See statement and opinion for facts held insufficient to authorize an 
injunction to restrain the execution of a judgment rendered by a justice of the 
peace. 

3. PLEapInc — Practice — AMENDMENT.— An injunetion was erroneously issued to 
restrain the enforcement of a magistrate’s judgment for $10, on the ground, chiefly, 
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that the plaintiff had filed in offset in the justice’s court a valid promissory note 
for $40, which had been disregarded by the magistrate. The plaintiff amending 
his pleadings, sought a recovery on the $40 note, and prayed a foreclosure of an 
alleged lien on a tract of land. Held — 


(1) The amended petition could not support the original defective cause of 
action, and prevent a dismissal of the suit. 

(2) To permit such an amendment would lead to uncertainty and confusion in 
practice, and would be an improper exercise of discretion on the part of the 
court. 


Arrrat from Coryell. Tried below before the Hon. Thomas 
Nugent. 

The appellee, Kelly, sought by his petition to enjoin a judgment 
against himself, rendered in a justice’s court, in favor of Halcomb, 
for $10 and costs. Kelly alleged that he held a valid promissory 
note against Halcomb for $40, which he had filed and pleaded in 
offset against Haleomb’s $10 account, but that his defense was dis- 
regarded and judgment rendered for Halcomb as above stated; that 
he filed an appeal bond with the justice of the peace, who approved 
it within ten days after the rendition of judgment; that the justice 
proceeded to issue execution against him on the judgment, which 
was levied on the horse of petitioner; and that Halcomb was in- 
solvent. He prayed for a writ of certiorart to remove the cause to 
the district court and for an injunction to restrain the enforcement 
of the execution. The district judge granted the prayer so far as it 
related to the remedy of injunction; the fiat of the judge granted 
the “writ of injunction” and made the appropriate order for its 
issuance, without reference being made to the writ of certiorari. 
The plaintiff, Kelly, filed an amended petition, setting up the note 

of S40 asa ground of action against the defendant, alleging that it 
was secured by lien on a certain tract of land on Owl creek, in 
Coryell county, admitting a credit by payment of $10, and prayed 
for judgment. 

The cause was submitted to the judge upon the facts and the law. 
In the record was a writ of certiorari issued by the district clerk, 
directed to the justice of the peace, to which was appended the 
sheriff's return showing that it had been executed by service upon 
the justice. The defendant filed motions to dissolve the e injunction 
for want of equity in the bill, and also to quash the writ of certiorari. 

The court sustained both of these motions, and on the hearing 
overruled defendant’s exceptions to the petition and amended peti- 
tion, and rendered judgment in favor of Kelly against Haleomb 
for $30, and decreed a perpetual injunction against the collection of 
the judgment against Kelly in the justice’s court for $10 and costs. 
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Thos. Lock, for appellants. 


[No brief for appellee has reached the Reporter. ] 





Waker, P. J. Com. Arvre.— There is no evidence in the case upon 
which can be predicated the judgment or decree perpetuating the 
temporary injunction which was granted. The statement of facts 
shows, in effect, that in a justice’s court the defendant Halcomb 
sued the plaintiff on an account for $10, against which Kelly 
pleaded in offset the $40 note which is set up in this injunction 
suit; that the jury found for Halcomb; that Kelly asked for a new 
trial because the jury “ignored ” his offset and rendered judgment 
against him; that he then appealed to the district court, and gave 
bond for appeal. The plaintiff introduced in evidence the note, and 
testified as a witness that the justice informed him that no appeal 
could be taken from the judgment, because the amount of the same 
was not appealable. 

Clearly these facts furnish no ground for the interposition of the 
equitable remedy of injunction; a writ, the province of which is 
not to serve the purpose of a mere writ of revision and for the cor- 
rection of errors. Not only were the facts proven inadequate, but 
the petition itself was insufficient; it discloses no sufficient ground 
for the issuance of the writ. 1 High. on Inj., secs. 237-244. 

An injunction to restrain the execution of a judgment of a justice 
of the peace will not be granted for error in the decision, where the 
party, through negligence, has failed to prosecute a certiorari, or 
where he has any other adequate and complete remedy. Fitzhugh 
v. Orton, 12 Tex., 5. 

In this case the plaintiff sought both remedies, but the judge did 
not grant the legal remedy, certiorari; and that by injunction is not 
supported in the petition by the averment of circumstances which 
entitle the plaintiff to that redress. At any rate, the evidence ad- 
duced on the trial totally failed to establish a basis for injunction. 

If the plaintiff, Kelly, had been entitled to the protection of in- 
junction by reason of the alleged insolvency of Halcomb (which 
was not proven to be true), he having pleaded in offset the note 
which he held, it devolved upon hin, in his petition for certiorari, to 
have rendered clear and apparent what had been the action of the 
justice and jury trying the case, in respect to the note thus pleaded. 
It does not follow that merely because he had before the trial filed 
the note with the justice, that therefore the verdict which the jury 
rendered was erroneous. It was the province of the petition to show 
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the error which would entitle the petitioner to the writ of certiorari. 
Ife had the opportunity to pursue and obtain legal redress, and if he 
failed to do so, equity does not relieve him against his neglect or 
failure. See Long v. Smith, 39 Tex., 160; Bills v. Scott, 49 Tex., 
430. 

We are of opinion that there was no merit in the bill, and that it 
ought to have been dismissed. 

The plaintiff filed an amended petition which set up a new and 
distinct cause of action; it was an action of debt and foreclosure 
brought on the $40 note, and praying for foreclosure of the alleged 
lien upon a tract of land. We do not think that this amended pe- 
tition can be allowed to support the original defective cause of 
action, so as thereby to prevent a dismissal of the original suit. The 
joinder, by amendment, of actions so various in kind as those of pe- 
tition for certiorari, injunction, debt and foreclosure of lien on land, 
ought not to be encouraged by the courts, leading, as such a practice 
must do, to uncertainty and confusion. 

We think it would be an abuse of the privilege allowed to liti- 
gants to amend their pleadings under the direction of the court, 
and an improper exercise of the discretion of the court thus to sanc- 
tion an amendment of the character of that which was permitted in 
this case. 

We conclude that the judgment ought to be reversed and the 
cause dismissed. 

REVERSED AND DISMISSED. 


[Opinion delivered October 25, 1882.] 





D. C. Freeman v. W. H. Manoney er At 
(Case No. 1212.) 


1. ‘SSurvey.— Three surveys were made in 1848 on land believed to be vacant, and 
paients issued thereon. The field notes of each survey called for the northern line of 
an older survey of a two-league grant as its southern boundary. The northern line 
of the older grant could not be identified by a marked line or by established corners 
at either end thereof, though in the grant its northeast corner was described with 
marked bearing trees, which after the lapse of years could not be found. The 
distance from the southern line (identified on the ground) to the northern line of 
the two-league grant was five thousand varas, as called for in the grant; but 
measuring from its southern line to the southern marked line of the three surveys 
made in 1848, the distance was about five thousand two hundred and forty varas. 
The supposed excess of two hundred and forty varas was located on and a patent 
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issued. In trespass to try title between those claiming under the two-league grant 
and the patentee of the supposed vacant strip, held — 

(1) The discrepancy of two hundred and forty varas in a line of such length 
should not be given conclusive effect in determining whether there was vacant land 
between the old grant and the three later surveys. 

(2) The northeast corner of the two-league grant being described therein, and 
being called for as a corner of one of the surveys made in 1848, by the surveyor 
who surveyed those surveys. and who also called in his field notes for the north 
line of the old grant as the south line of the three surveys, the presumption must 
prevail that the surveyor in 1848 saw the corner for which he called, and that his 
lines run were consistent with its location on the ground. 

(3) Such presumption is not affected by the fact that the old corner, as called for 
by the surveyor of the three junior surveys, would be two hundred and forty varas 
beyond the distance reached in a line calling to run five thousand varas. 

(4) The last locator, claiming a vacancy, must show that the call for the northern 
line of the two-league grant as being the southern line of the surveys made in 
1848, was a mistake, and, under the facts, a mere excess of two hundred and forty 
varas in a line of five thousand varas did not prove that mistake. 


Error from McLennan. Tried below before the Hon. L. C. 
Alexander. 

Plaintiffs in error filed their petition March 15, 1876, against de- 
fendants in error in the district court of McLennan county, in tres- 
pass to try title to two tracts of land therein described, claiming the 
same as the separate property of Mary E. Freeman, and alleging 
damages at $1,000. 

Defendants in error answered April 1, 1876, ist, general demurrer ; 
2d, not guilty. 

May 24, 1877, defendants in error filed an amended answer aver- 
ring good faith and $4,000 for valuable improvements. 

On the 7th of June, 1878, no jury having been demanded, the 
cause was submitted to the court and judgment rendered for defend- 
ants in error, to which plaintiffs in error excepted and gave notice 
of appeal. 

The appeal not having been perfected, on the 7th of May, 1880, a 
writ of error was sued out, and error assigned as follows: 

“The court should have rendered a judgment in favor of the 
plaintiffs, because the evidence shows that the land embraced in the 
B. C. Wallace patent and the E. J. Lowery patent, under which 
plaintiffs claimed, is not embraced by the T. J. Chambers two-league 
grant, under which the defendants claimed; and the evidence further 
showed that there was land lying between the said Chambers sur- 
vey and the Rice survey which was covered by the patents to Wal- 
lace and Lowery, and said land was not embraced either in the 
Chambers or Rice surveys, and the judgment should have been for 
the plaintiffs.” 
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The sketch showing the relative position of the surveys as claimed 
by plaintiff will make plain the opinion. 
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Llerring, Kelley & Williams, for plaintiffs in error. 

I. The court should have rendered a judgment in favor of the 
plaintiffs, because the evidence shows that the land embraced in the 
B. C. Wallace patent and the E. J. Lowery patent, under which 
plaintiffs claimed, is not embraced by the T. J. Chambers two-league 
grant, under which the defendants claimed; and the evidence 
further showed that there was land lying between the said Cham- 
bers survey and the Rice survey which was covered by the patents 
to Wallace an! Lowery, and said land was not embraced either in the 
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Chambers or Rice surveys, and the judgment should have been for 
the plaintiffs. McCown »v. Hill, 26 Tex., 359; Booth v. Stripple- 
man, id., 436; Booth v. Upshur, id., 64; Robertson v. Mosson, id., 
248; Blumberg v. Mauer, 37 Tex., 2; Jones v. Burgett, 46 Tex., 
285; Stafford v. King, 30 Tex., 257; Jones v. Leath, 32 Tex., 329; 
Castleman v. Ponton, 51 Tex., 84. 

II. The only known corner of the Chambers is the lower, or 
southeast on the river, and that was properly ascertained and iden- 
tified, and controls all the calls of the grant. Bearing trees of this 
corner could not be found; line shown by old and well known citi- 
zens, Which was an old marked line some distance out from the 
river to prairie. This line was recognized by owners of the land 
abutting thereon. Running from this southeast corner, according 
to the calls of the Chambers, the south and west or back lines, 
Cassiday demonstrates the vacancy between the Rice and Chambers 
with mathematical certainty. Stroud v. Springfield, 28 Tex., 649; 
Smith v. Russell, 37 Tex., 247; Bolton v. Lann, 16 Tex., 96; George 
v. Thomas, id., 74; De Leon v. White, 9 Tex., 598. 


Walton & Hill, for defendants in error. 


Stayton, Associate Justice.— The only question involved in this 
cause is whether the land sued for, and patented to B. C. Wallace and 
E. J. Lowery, is covered by the older grant made to T. J. Chambers; 
for if so, the defendants claiming under that grant must prevail. 

The time when the grant to T. J. Chambers was made does not 
appear in the record, but it is evident therefrom that it was made 
prior to the grants to S. Rice, John Hobson and John Morrow, 
which were made, or at least located and surveyed, as early as 1848. 

The field notes of the three grants last above named each give 
the northern boundary of the grant to Chambers as its southern 
boundary, and if this be true, there was no vacant land between the 
grant to Chambers and the grant to Rice which could be granted to 
Wallace and Lowery or their assigns. The patents to them were 
issued upon surveys made some time since 1871, the exact date not 
appearing in the record. 

The plaintiffs in error base their position that the grant to Cham- 
bers was not contiguous to the grants to Hobson, Morrow and Rice, 
upon the fact that, upon actual measurement, from the south line of 
the Chambers grant, as recognized by persons owning parts of that 
grant and by persons owning parts of the grant below, it is found 
that the distance from that line to the south line of the grant to 
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Rice exceeds by about two hundred and forty varas the distance 
called for as the width of the Chambers grant, which is five thou- 
sand varas. Ina line of such length this discrepancy ought not to 
be given conclusive effect, and especially so in surveys made at an 
early day, when lands were of but little value, and there was great 
‘arelessness in measurements, as is known to every one who has had 
occasion to examine surveys made at that time. 

The rules for the ascertainment of boundaries have been so often 
announced by this court that it is not deemed necessary here to 
repeat them. It is true that, if there were no natural or artificial 
objects called for in the Chambers grant by which its boundaries 
could be established, then the same would be established by course 
and distance; but if a survey was made (and we are to presume 
that it was), and natural or artificial objects were called for for its 
identification, the first inquiry in determining the boundaries of the 
grant is, where did such objects stand? If they are found and 
identified, although short of or beyond the place at which course 
and distance w ould place the boundar vy, they must control. 

It appears that the northeast corner of the Chambers grant was 
established by bearing trees which were described in the face of the 
grant, and w hich cannot now be found, for the reason that they 
have been destroyed, and the place where they probably stood 
covered by a thriving city. The surveyor who, about the time of 
the trial, or some time before the W allace and Lower Vv surveys 
were made, made search for the upper line of the Ch: umbers grant, 
testified that he found none of the bearing trees called for in the 
grant, and that he “had never seen any marked lite for the upper 
line, next the river; it was right in the city of Waco; and out of the 
city it was in the prairie; >but he says that the south line of the 
Morrow grant had marked trees on it, and that he could not tell 
whether they were surveyor’s marks or not. 

Course and distance, in the absence of some more certain means 
of establishing boundary, are resorted to for the purpose of estab- 
lishing where the line was originally run and established, and is 
evidence of that fact which ought to prevail in the absence of other 
evidence, in a case tending with reasonable certainty to establish a 
different result. 

In this case the southeast corner of the Morrow grant is called 
for as the northeast corner of the Chambers grant. The locality of 
this corner of the Morrow grant seems not to be controverted; the 
line running away from the river from that point runs in the same 

Vou. LVIL—40 
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direction as the north line of the Chambers grant; hence they must 
be contiguous grants, unless the call for the Chambers corner was a 
mistake. The southern lines of the grants to Hobson and Rice, the 
locality of which is not questioned, and which are but a prolonga- 
tion of the southern line of the Morrow grant, in the face of the 
grants, are said to be identical with the northern line of the Cham- 
bers grant. 

When we take into consideration the fact that all these surveys 
were made many years ago, and that the surveyors who made them 
in all probability saw the country when the natural objects called 
for in the Chambers grant still existed, we are not authorized to be- 
lieve that they made statements under their official oaths which 
they did not know to be true, upon proof of the simple fact that to 
make the upper line of the Chambers grant where it was so de- 
clared to be, the grant would be to a trifling extent wider than 
stated to be in the field notes. 

It rested with the plaintiffs in this cause to show that the call for 
the northern line of the Chambers grant as the southern boundary 
of the Rice grant was a mistake, and we are of the opinion that 
the court did not err in holding that this evidence was not suffi- 
cient to show such mistake. 

As was held in the case of Freeman v. Gerald, 2 Tex. Law Jour., 
744, a mistaken call for the line of an older survey, when such line 
is in the open prairie, and unmarked or undefined, should not pre- 
vail over a call for course afid distance from an_ established 
corner. 

In that case there was proof of facts which showed that the call 
for the line of an older survey was a mistake, and how and where 
the lines of the junior survey were actually run and established. 
In this case there is no evidence of such mistake, save that to make 
the call for the line of the elder grant correct, that grant will have 
a slight excess of land. 

He who at this late day when lands have become valuable, and 
those who originally surveyed them have passed away, makes : 
location between grants which surveyors who originally surveyed 
them, more than thirty years ago, under their official oaths, de- 
clared to be contiguous, should come prepared with evidence which 
will clearly show that such declarations were made in mistake, and 
such testimony must consist of something more than that one or 
both of the grants will be slightly in excess of the area called for, 
to make such declarations good. 
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An excess might be so large as in itself to show that the call for 
another grant was a mistake, and in such case course and distance 
would control. Such is not this case. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered November 29, 1882.] 





James F. Epriveton v. James S. NEwLanp ET AL. 
(Case No. 1196-196.) 


1. Action — TRESPASS TO TRY TITLE.— One who receives a deé¢d absolute on its 
face for money loaned, but who executes contemporaneously an instrument binding 
himself to reconvey on repayment of purchase money, is but a mortgagee; not 
being entitled as such to the possession of the premises, his remedy is to foreclese, 
and this cannot be done in the form of an action of trespass to try title. 

2. PARTIES — SEQUESTRATION — DamaGes.— The husband is the only necessary or 
proper party in a suit to recover damages for the wrongful seizure under seques- 
tration of the community property. 


Arrest from Brazos. Tried below before the Hon. Spencer 
Ford. 

Action of trespass to try title, brought by Edrington against 
Newland, to recover two certain lots described in the petition, lying 
in the city of Bryan, with the houses and improvements thereon, 
Simultaneously with the filing of the petition, with appropriate alle- 
gations therefor, the plaintiff prayed for and sued out against the 
property a writ of sequestration on the 13th of December, 1877, 
which was executed the same day by the sheriff. The defendant 
did not replevy; he answered by a general demurrer and general 
denial. He also filed a special answer alleging the property to be 
his homestead, and setting up that the pretended title of plaintiff, 
while a deed absolute upon its face, was nothing more than a secu- 
rity for a sum of money, with excessive usurious interest thereon, 
advanced by plaintiff for defendant’s use. He further specially 
answered, alleging, amongst other things, that the property then 
being his homestead, on 16th day of February, 1876, he executed to 
John N. Henderson, Esq., in satisfaction for a claim he held against 
him for collection, a deed of trust upon the property in question; 
that the deed of trust was paid April 15, 1876, by one Moore, who 
took a transfer from Henderson of the debt and lien: that on June 
7, 1876, Henderson foreclosed the lien, and Moore purchased the 
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property for $125 and took Henderson’s deed, and used the same to 
coerce out of appellee an amount of money in excess of the original 
demand (which was about $200), and that it was this money (8280) 
which plaintiff had advanced to Moore for defendant’s use, and 
took Moore’s deed to the property as security for the same, with five 
per cent. per month interest. It was also alleged that Mrs. New- 
land, who was a party to the original lien, was not consulted about 
these subsequent changes in the title, she being all the while in the 
use and enjoyment of the property as a homestead. This answer 
also set up that at the time the deed was executed by Moore to 
Edrington, it was the understanding between them and appellee 
that the same was but a security to E drington, and also setting out 
that appellee executed to E drington a lease for the property, speci- 
fying a certain rental per month, which was but a device to cover 
the usurious interest. 

Appellee further specially answered to theeffect: That from the 
transaction of 16th of February, 1876, down to and including that 
by which plaintiff secured his deed from Moore, there had subsisted 
in himself and family, recognized by all parties, an equity and right 
to redeem the property upon the payment of the original debt and 
its incidents in the way of costs, interests, expenses, etc., and that 
this equity ran through every changing phase of the title, and that 
it was ratified and admitted by plaintiff when he advanced the 
money and got his deed, and insisting that the right to redeem was 
a necessary sequence from the facts. 

Appellee and his wife also pleaded in reconvention for damages, 
actual and punitive, setting up facts to sustain the plea in each 
regard. 

Plaintiff replied to these defenses by way of general demurrer 
and general denial. The cause was tried before a jury, September 9, 
1878, and resulted in a general verdict for defendant, and for $300 
actual and $100 vindictive damages, and judgment. 

There was a motion for a new trial by plaintiff, which was over- 
ruled by the court, and notice of appeal g given. The plaintiff below 
brought the cause up on appes al, assigning errors in the record upon 
the action of the court in overruling his demurrer to defendant's 
answers; the charge of the court as given to the jury; the refusal 
of the court to give instructions asked by him upon the admission 
of evidence, and in overruling the motion for new trial, and upon 
other grounds. 

Amongst other evidence in the case the proof showed a deed of 
trust (and note) upon the property, February 16, 1876; transfer of 
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trust to H. A. Moore, and foreclosure and purchase by him, June 6, 
1876; deed from Moore to Edrington, June 22, 1876, and lease of 
same date to defendant by Edrington for six months, and possession 
by defendant. Uniform and continued possession by Newland 
from a long while before these transactions down to sequestration 
by plaintiff. Newland testified that the tenancy was in fact to be 
a continuous one on conditions, and the deed to plaintiff executed 
with that understanding; that plaintiff never called upon him for 
any rent or the interest upon his money, and brought the suit with- 
out other notice. Newland’s testimony as to the terms of the con- 
tract are stated briefly in the opinion; and also that he furnished 
Edrington $105.50 to pay Moore in the purchase made from the lat- 
ter; and also that he paid $52.50 as interest, but in the shape of 
rent of the premises for six months. Edrington testified that he 
demanded possession of the property through his attorney, Talia- 
ferro, before suit. Taliaferro swore that no demand was made 
through him. Edrington also swore that, being applied to by 
Newland for money to redeem the property from Moore with an 
offer to execute a lien for security, he refused the lien, but agreed 
to buy and take the deed in his own name, and permit Newland to 
remain in possession until an amount of the purchase money paid 
by Newland was paid by rents. Edrington also swore that of the 
consideration for the deed, $280, Newland paid $90, or less than 
$100, and Newland swore that he furnished $105.50, and Edrington 
$174.50. There was no other proof of notice to quit or demand 
for rents than above stated, and no question about the unbroken 
possession of Newland down to inception of suit. Edrington placed 
the value of the property at $600, and another witness at $300 to 
$500, “ probably more.” 

The court charged the jury as follows: 

1. “ This being an action brought, not for the recovery of a judg- 
ment for money, but to try the titles to the lots in question, and for 
their recovery, the plaintiff must recover, if at all, upon the strength 
of his title to said lots read in evidence. 

2. “The legal effect of the deeds read in evidence, from Newland 
and wife to Henderson, from Henderson to Moore, and from Moore 
to plaintiff, in the absence of other evidence changing the legal 
effect upon the face of them, would be to vest in plaintiff the title 
to the lots in suit and to enable him to recover in this suit, and you 
will therefore find in his favor, unless you find otherwise under 
charges following. 

3. “If the evidence shows you that there was any contract be- 








630 Eprineton v. NEWLAND. [Tyler Term, 





Argument for the appellant. 





tween plaintiff -and defendant by which the deed from Moore to 
plaintiff was procured to be executed, and as to whether said deed 
was to be taken by plaintiff as a security for money loaned defend- 
ant or not, then the rule of law is, that the understanding and agree- 
ment of the plaintiff and defendant, at the time the deed was 
executed, must determine the nature of the contract and the rights 
of the parties under said deed, and it is the duty of the jury, there- 
fore, to consider and weigh all the evidence before them, and from 
it ascertain what the understanding and agreement, if any, was. 

4. “If it is not shown by the evidence that it was the agree- 
ment between plaintiff and defendant, that the purchase money 
paid by plaintiff to Moore was advanced as a loan to defendant, 
then you will find for plaintiff. 

5. “If, however, the jury believe, from the evidence, that the de- 
fendant furnished a portion of the purchase money to pay Moore 
for the lots, and that plaintiff furnished the balance as a loan to de- 
fendant, and the amounts so furnished were by plaintiff paid to 
Moore, and the deed taken to plaintiff with the understanding 
between plaintiff and defendant that defendant should pay to 
plaintiff the amount so furnished by him, together with interest or 
rent for the property until so paid, and that when so paid the plaint- 
iff would convey the lots to defendant, then, although the deed 
purports on its face to convey the absolute title to plaintiff, it does 
not in law convey to him any right which will enable him to recover 
in this action, and you will find for defendant.” 

The plaintiff asked the court to give the following instructions, 
both of which were refused: 

1st. “ The jury are instructed that the legal effect of the deed 
from Moore to plaintiff was to vest the title to the land in contro- 
versy in plaintiff. 

2d. “If the jury find, from the evidence, that it was the under- 
standing between Newland and plaintiff, at the time of the execu- 
tion of said deed, that plaintiff should advance the purchase money 
in whole or in part, and that the deed should be taken in the name 
of and delivered to plaintiff to be held as a security for the purchase 
money paid, and if you further find that defendant failed to pay 
back the purchase money so paid by plaintiff, then you will find for 
the plaintiff.” 


Davis & Beall and Taliaferro, for appellant. 
I. The deed of trust from defendants to Henderson, and the con- 
veyance from Henderson, as trustee, to Moore, divested all tit‘e, 








1882.] Eprincton v. NEwLanp. 631 





Opinion of the court. 





legal and equitable, out of defendants and vested it in Moore, and 
the subsequent purchase of the property by plaintiff from Moore, 
his payment of the purchase money, and the conveyance from Moore 
to him, vested the legal title in plaintiff; and notwithstanding there 
may have been an agreement, at the time of the purchase, bet ween 
plaintiff and defendant, that defendant should pay to plaintiff, for the 
property, the amount of the purchase money paid by him to Moore, 
with interest thereon, and when so paid that plaintiff would convey 
the property to defendant, yet, until such payment of the purchase 
money, the superior right to the property remained with plaintiff, 
and he could sue and recover the property of defendant, holding 
un‘er a lease from him, upon default in the payment of such pur- 
chase money by defendant. Hendrick v. Cannon, 5 Tex., 249, 250; 
Roosevelt v. Davis, 49 Tex., 463, 473; Flanagan v. Cushman, 48 
Tex., 244, 247; Peters v. Clements, 46 Tex., 123, 124; Dunlap ». 
Wright, 11 Tex., 597; Browning v. Estes, id., 237; Keys v. Mason, 
44 Tex., 144; Monroe v. Buchanan, 27 Tex., 241; Gravin’s Curator 
v. Lartet et al., 15 La., 400; MeGowan ef al. v. McGowan ef al, 
14 Gray, 120, 122. 

II. Under the pleading and evidence in this case, no equitable trust 
resulted to defendants for the property in controversy, until they 
had fully repaid to plaintiff the amount of the purchase money 
advanced by him, with the interest agreed to be paid thereon. Mc- 
Gowan et al. v. McGowan ef al., 14 Gray, 120, 122; see note (Buck 
v. Mason), id., 122; White v. Carpenter, 2 Paige, 218, 238, 241; 
Sayer v. Townsend, 14 Wend., 647, 650; Freeman »v. Kelly, 1 Hoff- 
man, 90, 96; Evans’ Estate, 2 Ashmead, 470, 482; Smith ». Burn- 
ham, 3 Sumn., 435, 463: Green v. Drummond, 31 Md., 71; Baker e. 
Vining, 30 Me., 121; Cutler v. Tuttle, 4 E. E. Green, 549. 


P. D. Page, for appellee. 





Warxer, P. J. Com. Arpr.— The question most prominent and 
important in this case is one of pleading and practice. It is not 
whether the plaintiff had rights under the facts of the case for the 
successful maintenance of which he might have sued and recovered 
upon appropriate allegations and a proper prayer for relief, but it is 
distinctly questioned by the defendants whether he is entitled upon 
such facts to recover in a suit brought in form of an action of tres- 
pass to try title, alleging ownership, right of possession, followed 
by the usual prayer for the recovery of possession of the premises. 
The district court determined that proposition in the negative, as is 
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manifest from the charge given to the jury, and the approval of the 
verdict of the jury. 

The maxims announced in Hall v. Jackson, 3 Tex., 305, that facts, 
although proved, cannot form the basis of judgment unless alleged ; 
that the pleadings must constitute a sufficient legal basis on which 
to predicate the judgment, constitute, as it were,a beginning corner, 
and a corner-stone of our system of pleading and pr ocedure. 

In Dennison v. League, 16 Tex., 399, the principle was pointedly 
and vigorously reasserted, the court declaring that there is no rule 
So stringently enforced as that the allegations must be broad enough 
to let in the proof, and no evidence not supported by the allegations 
can support the verdict. Evidence, although admitted without ob- 
jection, which was not anticipated by proper allegations in the plead- 
ings, should be disregarded. Paul v. Perez, 7 Tex., 338, 345. See 
10 Tex., 220, 234; 11 Tex., 457. 

It follows from the application of these rules of law to this case, 
that under the plaintiff's pleading, if he recovers from the defend- 
ant, that recovery must be one that conforms to the nature of his 
action and the prayer of his petition. If he recovers at all, he must 
show himself entitled, under all the evidence in the case, to a judg- 
ment fon the possession of the land; failing in that, the defendants 
must recover. The plaintiff could not, in a word, obtain in this 
action, as the pleadings stand, a decree of foreclosure of a mortgage 
upon the land, or other like equitable remedy to adjust tie relative 
rights of all parties in the subject matter of controversy; he must 
show a right to gain exclusive possession of the land as against the 
defendants, or else fail in the suit. 

The defenses set up by the defendants were sustained by the ver- 
dict of the jury, and it is now a question of law as to whether the 
facts proved in support of the defendants’ answers qualified or not 
the seeming absoluteness, prima facie, of the plaintiff's legal title, so 
as to interpose against it a valid ground to prevent the plaintiff from 
dispossessing the defendants. 

The appellant Edrington and the appellee Newland, as witnesses, 
gave their respective versions of the facts which have induced this 
ligation, and most of the essential history of them as detailed by 
those parties is virtually the same, especially so in respect to the 
fact that Newland sought the appellant to procure from him, and 
did obtain the requisite loan, for the purpose, as mutually understood 
and agreed to, that Newland might be restored to his former home- 
stead; and that the deed was taken by their mutual consent in the 
name of Edrington. 








1882. ] Eprincton v. NEWLAND. 633 





Opinion of the court. 





The testimony of Newland shows that he, Newland, was the pur- 
chaser of the premises as between himself and the plaintiff; that 
the latter held the legal title with the rights of a mortgagee; that 
he obtained and accepted the deed of conveyance from Moore, in 
pursuance of an agreement with Newland, which had the effect to 
establish the relation of mortgagor and mortgagee as to the prop- 
erty, in order to secure the payment of the loan. That under the 
terms of the contract Newland should have an indefinite time 
within which to pay the principal, so long as he paid interest 
thereon in the guise of rent, provided for in a formal instrument of 
lease. 

Further, it was stipulated “that when convenient for defendant, 
he could return to the plaintiff the amount of money so furnished 
by plaintiff to defendant, and then plaintiff would convey the prop- 
erty in controversy to defendant.” This contract fairly recognized 
the loan, and the consequent debt therefor, together with the mode 
and periods for its payment, as well as the security for the ultimate 
satisfaction of the debt. Surely the plaintiff was entitled to enforce 
the collection of the debt according to the conditions and stipula- 
tions which were provided between the parties; and it is the se- 
quence to that proposition, that he could not at the same time claim 
the ownership of the land, as well as to be the creditor of Newland 
for the purchase money which went to invest him, Edrington, with 
the apparent title; he cannot have both the land and the money. 

Edrington, however, disclaims and disavows any claim as cred- 
itor, but claims the land alone. The evidence of Newland, which 
we must now assume to be true after the finding of the jury, will 
not allow of a view different from that of his being the lender of the 
purchase money, and he must be deemed the creditor of Newland. 

Under this view, the plaintiff cannot recover in this action; the 
mortgagee is not entitled to the possession of the land mortgaged, 
and his remedy is, of course, to foreclose, and not in form of an 
action of trespass to try title. See Parker v. Beaver, 19 Tex., 410; 
Duty v. Graham, 12 Tex., 427; Hannay v. Thompson, 14 Tex., 
144-5; McKey v. Welch, 22 Tex., 390; Mann v. Falcon, 25 Tex., 
274-6. 

These cases embrace several of the legal propositions which have 
been under discussion and involved herein. 

The view taken by us of the leading questions in the case renders 
it unnecessary to reply to several of the assignments of error. 

In respect to the grounds of error relied on as to the verdict for 
damages, we think that the same is supported under the pleading 
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and evidence, and that there is no error for which the judgment 
ought to be reversed. ; 

The judgment ought to have been rendered solely for the defend- 
ant H. 8. Newland, and not jointly for him and his wife, notwith- 
standing she joined in the suit claiming damages in the supplemental 
petition in which she and her husband reconvened. The joinder of 
Mrs. Newland in the special answer above indicated in no wise adds 
to the legal right of her husband to recover in respect to the facts 
and matters therein alleged, and that answer does not set forth any 
special ground of action in behalf of her separate property or per- 
sonal rights which would render it essential or proper that she 
should become a party defendant in this action. The damages 
claimed in the answer of Mrs. Newland and her husband are al- 
leged to be such as were the consequence of the plaintiffs illegal 
dispossession by sequestration in this suit of the defendant H. 8. 
Newland and his family. He, then, as the marital head of the 
community, was plainly the only necessary or proper party to sue 
for and recover damages for such injuries. See Cannon v. Hemp- 
hill, 7 Tex., 184. 

We will add, before concluding this opinion, that the claim set up 
under the plaintiff's deed under his evidence, to rebut and repel the 
idea that the transaction was a mortgage, and maintaining that 
his deed did constitute an absolute, valid title without conditions, 
rests upon his statement that the contract between the plaintiff and 
defendant was to the effect that Newland had no other interest in 
the premises than such as he acquired as a tenant. That Newland, 
under the agreement, was entitled to remain and occupy the prem- 
ises until the value of the rent should satisfy and discharge the 
amount of money which Newland had advanced in the purchase 
made by plaintiff from Moore. Newland had advanced about $100, 
or perhaps $105, besides which, he paid to plaintiff at the time of 
the transaction six months’ rent, $52.50. Assuming these to be the 
true facts, the testimony does not show what was the value of the 
rents of the premises further than was agreed upon for the first 
six months. The plaintiff, to be entitled to evict and dispossess the 
defendant under these circumstances, must have proved that the 
defendant, at the date of the institution of this suit, was in default 
in refusing to deliver possession under a wrongful holding over, 
after having occupied the premises beyond the period of time which 
he had paid for under the terms of the contract, as the same was 
construed and detailed by the plaintiff. The suit was brought 
about one year and a half after the making the transaction which is 
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the subject of this suit; Newland had paid to Edrington, say $150, 
more or less. It is not shown that the rent up to the date of suit 
(December 13, 1877) was or was not fully paid, and, unless it was 
so shown, the plaintiff could not maintain this action, he not being 
entitled thereto until the money paid to him by Newland had been 
absorbed by the occupation of the premises. 

There is, therefore, no view which can be taken — even that most 
favorable to the plaintiff,— according to the evidence of any of the 
witnesses, which could have warranted a verdict for the plaintiff. 

We conclude that the judgment ought to be affirmed, and re- 
formed in the form thereof as has been indicated herein. 


AFFIRMED AND REFORMED. 


[Opinion delivered October 31, 1882. 





S. E. Norris v. Tue Crry or Waco. 
(Case No. 1209.) : 


1. MunicrpaL TAXATIoN.— What property shall be embraced within a municipal 
corporation, and whether it shall be taxed for municipal purposes, are politica 
questions to be determined by the law-making power, and an attempt by the 
judiciary to revise the legislative action would be a usurpation. 

2. TaxaTron.— Taxes are within the meaning of the constitution ‘‘equal and uni- 
form,’’ when no person or class of persons in the territory taxed is taxed at a 
higher rate than are other persons in the same district upon the same value or 
thing, and when the objects of taxation are the same by whomsoever owned or 
whatever they be. 

3. Taxatron.— In construing a legislative act which incorporated within city limits 
property used exclusively for rural purposes, it will be conclusively presumed, on a 
qvestion of taxation, that the legislature, in passing the act, determined with a 
view solely to the public good the benefits to accrue to the public and to the prop- 
erty owner. It would be a usurpation of power by the judiciary were it to assume 
the right to revise the legislative action because of the inequality of benefits re- 
sulting from municipal taxation of such property. 

4. EMINENT DOMAIN — CONSTITUTIONAL LAW.— The constitutional inhibition against 
taking private property for public use without compensation to the owner, has 
reference solely to the taking of private property for public use under the right of 
eminent domain. 

. Taxation.— When private property is taken under the taxing power, the tax-payer 
receives his just compensation m the protection which government affords to his 
life, liberty and property, and in the increased value of his possessions resulting 
from the use to which the government applies the money raised by the tax. 
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Arrest from McLennan. Tried below before the Hon. B. W. 
Rimes. 

Suit by injunction to restrain the collection of taxes. The bill 
charged : 

1. Formal allegations. 

2. That the city of Waco was incorporated on the 26th of April, 
1871. 

3. That prior to said last named date, the city had been incor- 
porated, and at the said time had legal existence as a corporation. 

4. At the time (26th of April, 1871) the city had a population of 
about five or six thousand inhabitants, and included within its cor- 
porate limits about one thousand acres of land, of which less than 
ten acres were used for business purposes, and less than half the re- 
mainder was used for dwelling-houses. A large part of the lands 
was not laid off into streets, lots and blocks, and a large part thereof, 
believed to be one-fourth, had not yet been so laid off, nor used for 
city purposes. 

5. For some time prior to the passage of the said act of incor- 
poration there was another charter corporation, styled The Waco 
& Northwestern Railroad Company, then and before engaged in 
constructing its road from the town of Bremond, in Robertson 
county, to Waco city, and in order to facilitate it in the construction 
of its said road, its officers and agents had insisted that the citizens 
in and about Waco should subscribe for stock in said corporation, 
and, among others, James M. Norris, now deceased, then the hus- 
band of complainant, was importuned to so subscribe, he then living 
outside the corporate limits of said city, and owned about three 
hundred and sixty acres of land outside said limits, but near thereto. 
ie and others living near said city declined all said solicitations. 

. The said railroad company was, about the date of the act re- 
cla said city, exhausted of means, and the construction of 
said road was about to cease for want of funds. 

7. For the purpose of raising funds, the officers and agents of said 
railroad company, with the countenance of other citizens of the 
city, conceived the idea of obtaining for the city a new charter 
from the legislature, largely extending i in area the corporation lim- 
its, and introducing into the charter a provision, under which, on 
certain terms, the corporation so established should have the right 
to subscribe for stock in said railroad corporation, and pay the same 
with bonds of the city, to be issued for that purpose, for the re- 
demption of which bonds, and the interest to accrue thereon, all 
the property within the city limits, as thus extended, was to be taxed. 
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8. The object thus conceived was carried out, so far as to procure 
the passage of the act mentioned, of date 26th of April, 1871, 
whereby the land of complainant was embraced in the corporate 
limits, which she alleged was for the sole purpose of subjecting it 
to taxation under forms of law to aid in raising money for the ben- 
efit of said railroad company, and for raising money to defray the 
ordinary expenses of the city government. 

9. The extension of the limits of the city corporation more than 
trebled the acreage, including complainant's three hundred and 
sixty acres, in city limits, and “that, too, when not one-half of the 
original area was being used for business, residences of the citizens, 
or city purposes. 

10. At the date of said act, the Norris land consisted of three 
hundred and sixty acres, all enclosed, of which two hundred acres 
were in cultivation, planted in corn and cotton, and the remainder 
used as a pasture, and densely covered with large forest trees, such 
as grow in the valley of the Brazos river, which land has ever since 
remained under fence, and been used solely for the purposes afore- 
said. It was the homestead of the said James M. Norris, and 
now the homestead of complainant. There was no street or high- 
way. running through the land. No demand had ever been made 
by the city to open up streets through said land, or to lay it off in 
subdivisions. 

11. There was between said three hundred and sixty acres and 
the business portion of said city a tract of about fifty acres, on 
which there are no business or dwelling houses, streets running 
through, nor subdivisions. 

There is no use for said three hundred and sixty acres of land 
for city purposes; it can only be utilized as it now is, viz., for farm- 
ing purposes. 

13. The said J. M. Norris, in his life-time, was, and complainant 
since has been, willing to open said lands for city purposes when- 
ever the necessities of the city should demand, but that to now lay 
off said lands into subdivisions, streets, etc., or to have done so 
heretofore, would have been and would now be only destructive of 
farming interests, with no benefit to the city. 

Including said three hundred and sixty acres, there are now, 
inside the corporate limits of Waco, between seven hundred and 
one thousand acres of land actually cultivated in cotton, corn and 
other grain, and as much more unoccupied, and used for no purpose 
whatever. . . . 

19. By virtue of the said charter, 26th of April, 1871, soon after 
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the passage thereof, said city subscribed for $100,000 of stock in said 
railroad company, and issued its bonds in payment therefor, payable 
in twenty years, interest at twelve per cent., payable semi-annually, 
and by ordinance provided for the payment of said interest and the 
redemption of the bonds by taxing all the property in the city limits 
as extended. 

20. Said city has also, since and under said charter, provided for 
lighting the city by gas, protecting it against fire, and made other 
provisions for controlling and managing the city, in which com- 
plainant has no more interest than if she lived five miles in the 
country. 

21. If complainant is forced to pay said taxes required. of her by 
the ordinances of said city, it would be on her most grievous and 
oppressive, for which she will not receive the slightest advantages in 
return; on the contrary, the land would be depreci: ited in market 
value by the tax burden placed on it, with no corresponding advan- 
tages or benefit. 

22. That so to enforce the payment of money by her in the shape 
of taxes, no compensation being returned, would be violative of her 
rights under the constitution of the state of Texas and of the United 
States. 

23. Said charter was procured solely for the purpose of increasing 
the revenues of the city and aiding in the construction of said rail- 
road, without regard to the rights of those whose lands were in- 
cluded in the extended limits, and when there were no city necessities 
for such inclusion. . 

25. Said property has been assessed by the assessor of said city 
for city taxes for the years 1874 and 1875, and the enforcement of 
said assessments is threatened. Said taxes so assessed amount to 
over $300; the collection of said taxes, as also said judgment, will be 
enforced unless such collection shall be restrained. : 

27. Since the land was embraced within the city limits, there has 
never been a city official on it on any business for the city, and no 
ordinance of the city is enforced on said premises, except that for 
the collection of taxes. 

28. Prayer for injunction to restrain the city of Waco from the 
collection of taxes, both on the value of said land or any personal 
property owned by complainant, and for relief, general and special. 

Temporary injunction was granted. 

General demurrer filed by defendant November, 1876. 

The demurrer was sustained and bill dismissed at cost of plaintiff, 
May 6, 1881. 
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Jones & Kendall and Walton, Green & Hill, for appellant.— 
The assignments of error constitute, when combined, one propo- 
sition, which is: The court erred in sustaining defendant’s general 
demurrer, and dismissing plaintiff's bill at her cost. Cheeney ». 
Hooser, 9 B. Mon., 330; Sharp v. Dunovan, 17 B. Mon., 223; South- 
gate v. Covington, 15 B. Mon., 491; Maltus v. Shields, 2 Met. (Ky.), 
553; 2 Dillon on Corp., 794, 795; Courtney v. Louisville, 12 Bush 
(Ky.), 419; 8 Bush (Ky.} 5 ; Langworthy v. Dubuque, 13 Lowa, 
86; Fulton v. Davenport, 17 Iowa, 404; Durant v. Kaufinan, 34 
Iowa, 194; Bradstreet ». cay of Omaha, 1 Neb., 16; Dissenting 
opinion of Agnew, Chief Justice, in Kelley v. City of Pittsburg, 5 
Rep., 374; Cooley on Taxation, 104. Contra, see Martin v. Dix, 52 
Miss., 53 (24 Am. Rep., 661); 1 High on Inj., 2d ed., § 547; Cy- 
press Draining Co. v. Hooper, 2 Met., 350; Argebuist v. Louisville, 
2 Bush, 37; Morford v. Urger, 8 Iowa, 85; Deeds v. Sanborn, 26 
Iowa, 419; Dieman v. Ft. Madison, 30 Iowa, 542; Newark v. New 
Jersey, 13 Am. Law Reg., 441; Weisman v. Douglas, 64 N. Y., 90; 
Kelley v. City of Pittsburg, 5 Rep., 374. 


Alewander & Wenter, for appellee.— The petition shows an ex- 
ercise of legislative power in the extension of the territorial limits 
of a corporation, and the authorization of a uniform tax for a pub- 
lic use, that said power was exercised within constitutional bounds, 
and the judgment of the legislature is not subject to revision by 
the judicial power. San Antonio v. James, 28 Tex., 30; Martin +. 
Dix, 52 Miss., 53; Shunway v. Bennett, 19 Mich., 464; Kirby »v. 
Shaw, 19 Pa. St., 258-61; Kelley v. Pittsburg, 85 Pa. St., 170; 
Cooley’s Const. Lim., 118, 119, 167, 168, note 2, 170-73, 500, note 
1,192, 193; Durant v. Kaufman, 34 Iowa, 194; Dillon on Maun. 
Corp., 23-30; id., 3d ed., 795-6; Turner v. Althaus, 6 Neb., 54; 
Cooley on Taxation, 119, 120; Potter’s Dwarris, 415, 416. 


Srayron, Associate Justice.— This action was brought by Mrs. 
Norris to enjoin the collection of taxes for the years 1874 and 1875, 
and to enjoin the collection of a judgment w hich the city of Waco 
had obtained against her for the taxes of 1573. 

Pending the suit some taxes were paid by her under protest, and 
that fact was set up by amendment with a prayer for the recovery 
thereof. 

It does not clearly appear whether all the taxes due at the time 
of filing the amendment were paid or not, but in considering the 
case we will regard such to be the effect of the averment. 
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The ground upon which the tax is resisted is, that the land of the 
appellant upon which the tax was levied, although embraced within 
the city limits, is rural, consisting solely of farm and pasture lands, 
in no way benefited by the expenditure of the money raised by the 
city by taxation, nor by the fact that it is within the jurisdictional 
limits of the city. 

The petition states facts which go to show the character of the 
land taxed, and that it will in no way be benefited by the expendi- 
ture of the money raised by the city through taxation, in as strong 
a manner as it could well be stated, unles s the contiguity of the 
property to the city was denied. 

An injunction was granted, which upon demurrer was dissolved, 
and judgment entered dismissing the cause. From that judgment 
this appeal is prosecuted, 

It is alleged in the petition that the property taxed is situated 
within the city limits as ‘defined in the charter which was granted 
by aspecial act of the legislature, and it is also alleged that the 
charter authorized the assessment and collection of the taxes com- 
plained of. 

It is not questioned that the taxes were levied for a proper munici- 
pal purpose; hence that question is not before us, and the sole 
question for our determination is, can lands situated within the lim- 
its of a municipal corporation, w hich are used solely for agricultural 
or pastural purposes, be subjected to the same rate of municipal 
taxation as property which is strictly urban, and which may there- 
fore be more directly benefited by the expenditure of money raised 
by such taxation? 

This question is one upon which courts distinguished for their 
learning have come to different conclusions, and a review of the 
diverse decisions in this opinion would not tend to relieve the ques- 
tion of its embarrassment. We will dispose of the question by 
applying to it those principles of law which have been thought to 
empower or restrain municipal corporations in the exercise of such 
a right. 

Under our form of government, it being departmental in char- 
acter, the taxing power rests with the legislature, which, except in 
so far as it is restrained by limitations imposed by the federal or 
state constitution, is practically unlimited, unless it be by the appli- 
cation of the general principle that taxation is only authorized for 
a public purpose. 

In this matter, the legislature has given to the city of Waco the 
power and authority to levy the taxes complained of upon the prop- 
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erty within the city limits; hence in this respect the power of the 
municipality to levy the tax is as ample as is that of the legislature, 
and unless the exercise of this power be in conflict with some con- 
stitutional provision, or the purpose be not a proper municipal one, 
which is not contended, the taxation must be held binding upon all 
persons and things within the territorial limits of the municipality. 

The contention is not that the tax levied was not a proper one to 
be levied upon that part of the city of Waco which is really urban, 
but that notwithstanding that it is so, the property on which the 
tax was levied was not properly taxable for such purpose. 

The legislature has declared that it was proper to embrace the 
property in the city limits, and that it was proper to levy a tax 
upon it as upon the other land within the city, for the purpose of 
defraying the current expenses of the municipality, and paying the 
interest and principal of its bonded debt. 

These were declarations which the legis]ature had power to make 
in the form of a solemn statute, having all the binding force and 
obligation of law, and they are to be presumed to have been made 
after an examination of all the facts necessary to a fair and honest 
determination of the question, and should be held conclusive, unless 
in conflict with some constitutional provision. 

As to this the courts have the power to inquire, for it involves 
questions judicial in character; but what property shall be embraced 
within a municipal corporation, and whether the same shall be taxed 
for municipal purposes, presents questions essentially political, which 
by the constitution are to be determined by the legislature, and an 
assumption by the judiciary of power to revise the action of the 
legislature in such respect would be a usurpation. 

Some of the cases in which the question involved in this case has 
been considered seem to hold that a tax levied for municipal purposes 
upon lands situated as are those of the appellant, is illegal, for the 
reason that such taxation is not “equal and uniform.” If by this 
is meant that the pecuniary benefit to be derived by every person who 
pays taxes shall be equal, there would be much force in this posi- 
tion, but such is not the meaning of the language. 

Taxes are said, within the meaning of the constitution, to be 
“equal and uniform,” when no person nor class of persons in the 
taxing district, whether a state, county, or other municipal corpora- 
tion, is taxed at a different rate than are other persons in the same 
district upon the same value or the same thing, and where the 
objects of taxation are the same by whomsoever owned, or whatever 
they be. 

Vou. LVII — 41 
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Under the present and former constitution of this state, there can 
be but little question in this regard, in so far as an ad valorem tax 
upon property is concerned, for all property, save such as the legis- 
lature is authorized to exempt from taxation, must be taxed in pro- 
portion to its value. 

To hold that each person must receive the same benefit as another 
may from the expenditure of money raised by taxation would be to 
hold that the law required an impossibility, for, in the very nature 
of things, some persons will derive greater pecuniary benefit from 
the expenditure of money for strictly public purposes than will 
others. In fact, some may receive no benefit whatever, save such 
as results to them from the preservation of order, protection to prop- 
erty, and the general prosperity which results therefrom, while 
others may and will be directly benefited by the increased value of 
their property and increase to their business which results from the 
expenditure of money raised by taxation, for purposes in every 
respect strictly public. 

In this case, the appellant does not claim that her property is 
taxed while property of the same kind, belonging to other persons, 
and situated within the city limits, is not taxed; nor is it claimed 
that a higher rate of taxation is imposed upon her property than is 
imposed upon all other property within the corporate limits; but 
the complaint is, that the appellant does not receive so great a 
benefit as do other persons living in different parts of the city, by 
the expenditure of the money raised by the tax complained of. 

This may operate harshly or even unjustly upon the appellant, 
but the courts have no power to interfere with the exercise of dis- 
cretion by the legislature, in regard to a matter exclusively confided 
to it by the constitution, simply because it may be unjust. If, in 
the opinion of the legislature, the property of the appellant was so 
situated, with reference to the business parts of the city, as to require 
its incorporation therein, it must be conclusively presumed that the 
legislature in its own way weighed the benefits to the appellant 
and to the public to be derived therefrom, and the propriety of 
imposing the burden complained of, and that the same was done with 
a view solely to the public good, and it would be a usurpation of 
power by the judiciary to assume the right to revise such discretion 
because of an inequality of benefits. 

Some of the courts have felt authorized to interfere with the 
-ollection of taxes authorized by the legislature for a public pur- 
pose, in cases similar to this, upon the ground that such tax was 
illegal because in violation of that provision in the constitutions of 
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almost all of the states which forbids the taking of private property 
for public use without compensation to the owner. 

That the constitutional provision referred to has reference solely 
to the taking of private property for public use, under the right of 
eminent domain, has been generally understood to be true. 

“The right of taxation, and the right of eminent domain, rest 
substantially upon the same foundation. Private property may be 
constitutionally taken for public use in two ways, that is to say, by 
taxation, and by right of eminent domain. These are rights which 
the people collectively retain over the property of individuals, to 
resume such portions of it as may be necessary for public use. 
Compensation is made when private property is taken in either way. 
Money is property. Taxation takes it for public use; and the tax- 
payer receives, or is supposed to receive, his just compensation in 
the protection which government affords to his life, liberty and 
property, and in the increase of the value of his possessions, by the 
use to which the government applies the money raised by the tax.” 
People v. Mayor of Brooklyn, 4 N. Y., 422; Cooley’s Const. Lim., 498. 

“Taxation operates upon a community, or upon a class of per- 
sons in acommunity, and by same rule of apportionment. The exer- 
cise of the right of eminent domain operates upon an individual, 
and without reference to the amount or value exacted from any 
other individual or class of individuals.” Potter's Dwarris, 403. 

The petition does not set up a state of facts which amount to a 
taking under the right of eminent domain, in which a direct pecun- 
iary compensation must be made, but a case of taxation for a pub- 
lic purpose, in which the compensation that the legislature has 
deemed sufficient to authorize the burden, consists in the benefits to 
the appellant and her property. 

That all rural property contiguous to a city is increased in value 
by the increased prosperity and growth of the city to which it is 
contiguous, is common knowledge; and whether before such prop- 
erty can be incorporated as a part of a city, and be subjected to its 
burdens, it must be necessary by extension and growth that such 
property be needed to accommodate those who there seek urban 
homes; or whether, to subserve the public welfare, it may be so in- 
corporated and taxed when its situation is such that it may derive 
benefit from the expenditure of money in the city, are questions 
which, from their nature, are political and not judicial in character, 
and must be decided by the legislature, whose decision must be final 
in reference to the incorporation of the property, as well as to 
whether the benefit to result from such incorporation and conti- 
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guity will be sufficient to authorize the imposition of a burden upon 
it for a proper corporate purpose. 

If an act of the legislature be unconstitutional, the courts have 
the power to declare it void; but, as was well said by Justice Cooley 
in speaking of the right claimed by some of the courts of the states 
whose opinions are entitled to the highest respect, to control or 
modify legislation upon this subject, “it seems difficult to harmonize 
them with the conceded principles governing the law of taxation. 
For, 1. They do not question legislation as being in excess of legis- 
lative authority, as might be done where taxes are voted for a pur- 
pose not public; but they leave the legislation to stand, and only 
interfere to qualify its effect on the ground that it has been adopted 
on improper grounds, and will operate unequally. 2. This is done 
on an inquiry into the facts, and a substitution of the judicial con- 
clusion for the legislative on a subject not at all judicial; a subject, 
too,— the proper limits of city extension,— upon which persons are 
certain to differ widely, and where an inquiry into the facts after 
the judicial method of examination of witnesses is usually much 
less satisfactory than that personal knowledge and investigation 
which legislatures are supposed to possess or to make.” Cooley on 
Taxation, 120. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered November 10, 1882.] 





T. E. P. Wrieur v. Brackwoop & FrRazter. 
(Case No. 4609.) 


1. Marrrep woman.— A husband left his wife, and, going to a distant state, re- 
mained absent two years, when she executed a power of attorney without being 
joined by her husband, authorizing her agent “to take general charge and con- 
trol’ of her separate estate; ‘‘ to rent or lease the same;"’ to ‘* make the necessary 
repairs to dwellings and fences to place the same in thorough repair,’’ and also 
‘*to pay over such sums out of the rental arising as may be necessary to pay off 
the cost of such repairs.’’ The general power was also given to sell and convey, 
and to do ‘‘ everything necessary to be done about the premises ”’ as fully as the 
owner could. A few months afterwards she was divorced. The property being 
dilapidated, and the accruing rents not being sufficient to place it in thorough re- 
pair, the agent (before the divorce was granted) made a contract for its repair, 
under which a mechanic’s lien was claimed. Held — 

(1) Under the facts, the wife was vested with power to manage and control her 
separate property, in her own protection as a feme sole. 
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(2) The signature and consent of the husband to the power of attorney were 
not necessary. 


(3) The power given, to place “ the property in therough repair,’ was not lim- 
ited and restricted by the clause which authorized the agent ‘** to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.’ The latter clause was intended to confer a power as to the use of money 
received, not provided for elsewhere. 


(4) The property was liable for a mechanic's lien arising under a contract with 
the agent for its repair. 


Arprat from Travis. Tried below before the Hon. A. 8. Walker. 

Suit filed in the district court of Travis county, by the appellees 
against the appellant, on the 8th of March, 1880, the object being 
to recover the amount of a promissory note for $675, alleged to 
have been executed by the appellant, through her agent, ‘E. W. 
Shands, to the appellees, on the 21st day of June, 1877, the consid- 
eration of which was certain repairs to be placed by appellees on a 
house, the separate property of appellant, situated in the northwest 
quarter of block No. 38, in the city of Austin, and also to enforce a 
mechanic’s lien on the pro perty, evidenced by a written contract of 
the same date with the note. 

The appellant answered, setting up a variety of defenses, such as 
the want of power in her to make the note and contract sued on, 
she being at the time a married woman. She also set up that it 
was her homeste: ad, and that the contract was void. 

The cause was submitted to the court without a jury, and the 
court gave judgment for the appellees for the amount of the note 
and the interest and costs, and a decree foreclosing the alleged 
mechanic’s lien, and to this judgment the appeal was ‘prosec uted. 

There was evidence tending to show that appellant lived for 
many years in Austin, Texas, with her father’s family, in the house 
and lot on the northwest quarter of block No. 38, being the lot 
which was the subject of this litigation; that she was born there, 
and that the same was used by her father as his homestead up to 
the year 1867 or 1868, when he moved to W ashington City, settling 
there permanently, and taking with him appellant, who was then a 
minor and unmarried; that appellant married F. H. Gassoway on 
January 16, 1873, and lived with him in Washington City up to 
April in the year 1875, having by him one son, still living and a 
minor; that in the year 1875, appellant’ s husband received & gov- 
ernment appointment of some kind, which rendered it necessary 
for him to be and remain in California, and that owing to his ina- 
bility to support appellant, she did not go to California with him. 
Some time afterwards, her father taking charge of the case, brought 
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in her name a suit for divorce against her husband, on what ground 
the record does not show, and some short time after, June, 1877, 
and in July, 1877, appellant obtained the divorce and the custody of 
the child. 

It also appeared that on the 15th day of June, 1877, when appel- 
lant executed a power of attorney to one E. W. Shands to contract 
for the necessary repairs on the said house, to be paid for out of the 
rent, the appellant did not get her husband to join her in the exe- 
cution of the power of attorney, though she states she believes he 
would have joined her in the execution had she desired it. Under 
this power of attorney, which appellees saw and knew of before the 
note was signed, Shands signed the note and contract in question, 
the note being in substance : as follows: 

“ $675. Avstix, Texas, June 21, 1877. 

“On or before one year after date, I promise to pay to the order 
of William Blackwood and William Frazier, 8675, with interest from 
date at the rate of twelve per cent. per annum; and if this note be 
collected by suit, an additional ten per cent. for attorney’s fees and 
costs of suit. This note is given in payment for repairs, pl istering 
etc., to be done on the Paschal House on the } of block 38, Austin, 
Texas, and is a mechanic’s lien on said property. 

(Signed) “T. E. P. Gassoway, by 
“E. W. Suanps, Attorney in Fact.” 

And the contract in substance is as follows: 

“The contract is dated at Austin, 21st June, 1877, is between ap- 
pellees and appellant, acting through her agent, Shands, and witnesses 
that the appellees, having agreed to repair in a first class manner 
the property in question for the sum of 8675, payable on or before 
one year after date, with twelve per cent. interest, the appellant 
agreed that said amount should be a mechanic’s lien on said 
property. 

(Signed) “Wirtram Briackwoon, 
“Wittram Frazier, 
“'T. E. P. Gassoway, by 
“EK. W. Suanps, Attorney in Fact.” 

The power of attorney under which Shands acted is sufficiently 

stated in the opinion. 


Hancock & West, for appellant. 

I. The appellant being a married woman at the date of the note and 
contract sued on, had no power to make the note and contract with- 
out the consent and joinder of her husband with her, though they 
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were at the time living apart from each other, and a suit for divorce 
was pending; and such a contract and note, when, so made, will not 
be valid and effectual to create a mechanic’s lien on her separate 
property and homestead. 

{I. Appellant’s agent, Shands, had no authority, in making a con- 
tract for the repair of appellant’s separate property, to create a 
lien on the property. All the authority he had was to contract to 
pay for such repairs out of the rent coming from the property. 

{I{. The record discloses the undisputed fact that the appellant 
was a married woman when the power of attorney to Shands was 
executed, and when the note and contract were made and when the 
suit was brought, and alone and without her husband’s signature 
she executed the power of attorney, the note and the contract, and 
hence the judgment is illegal and void. Const. of 1876, art. XVI, 
sec. 50; R. 8., art. 559; Cheek v. Bellows, 17 Tex., 617; Fullerton 
w. Doyle, 18 Tex., 13; Forbes v. Moore, 34 Tex., 199; Carothers v. 
McNese, 43 Tex., 224; Zimpelman v. Robb, 53 Tex., 274. 


A. M. Jackson, for appellees. 


Srayton, Associate Justice.— There is no testimony in the record 
tending to show that the property upon which the mechanic’s lien 
is sought in this cause to be foreclosed was the homestead of the 
appellant, and it therefore becomes unimportant to inquire whether 
any difference exists between a married woman’s power to create a 
mechanic’s lien upon a homestead, her separate property, and her 
power to create such a lien upon any other of her separate property, 
when she and her husband are living separate. 

The first necessary inquiry in this cause is, was the power of 
attorney executed by the appellant to E. W. Shands valid, in the 
absence of the signature and consent of her husband? 

The record shows that at the time the power of attorney to 
Shands was executed by her, she was a married woman; but that 
about two years prior to that time, her husband, who was an officer 
in the United States army, went to California, she remaining in 
Washington City; that they never lived together afterwards, and 
that some time during the month succeeding that in which the 
power of attorney to Shands was’ executed, the appellant was 
divorced from her husband. The cause of their separation was not 
shown; neither is it shown that their separation when first made 
was not intended to be final, nor that her husband in any manner 
contributed to her support or managed her business. 
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This testimony was sufficient to authorize the court below to find 
that the absence of the husband was not temporary in its nature, 
but was of such character as to require the wife for her own pro- 
tection to be vested with power to manage and control her separate 
estate. 

The state of facts exhibited by the record, under the repeated 
decisions of this court, we are of opinion, authorized the appellant 
to do all such acts in reference to her separate property as were 
necessary for its preservation and her support. Wright v. Hays, 10 
Tex., 130; Butler v. Robertson, 11 Tex., 143; Fullerton v. Doyle, 
18 Tex., +; Cheek v. Bellows, 17 Tex., 613. It clearly appears, 
even from the letters of the appellant, that the repairs to her sep- 
arate property, upon which the claim in this cause is founded, were 
necessary, if not indispensable, to its preservation and use. 

The remaining inquiry is, did the power of attorney to Shands 
authorize him to make the contract under which the lien in this 
cause is claimed ? 

. The power of attorney authorized him “to take general charge 
and control of my real estate in the city of Austin, Texas, to rent 
or lease the same, and collect and receipt for all money arising from 
the same, to make the necessary repairs to dwellings and fences to 
place same in thorough repair, and to pay over such sums out of 
the rental arising as may be necessary to pay off the cost of such 
repairs; also to bargain, sell, convey and deliver lot or lots out of 
said property by warranty deed or otherwise, giving and granting 
to my said attorney full power and authority to do and perform all 
and every act and thing whatsoever requisite and necessary to be 
done in and about the premises, as fully to all intents and purposes 
as | might or could do if personally present at the doing thereof.” 

The power thus given is very broad, and certainly authorized the 
attorney in fact to contract for the making of such repairs as were 
necessary, and it does not appear that he exceeded this; but it is 
claimed that he was only authorized to make such repairs as could 
be paid for out-of the rents of the premises, and that he was not 
authorized to have the repairs made upon a credit and give a lien 
upon the property to secure the cost thereof. 

It appears from the record that the property was ina “ dilapi- 
dated condition,” and that two years before Shands made the con- 
tract by which the property was to be placed in order for $675, the 
appellant herself had taken the estimates of carpenters as to the 
cost of such repairs as were needed, and that the lowest estimate 
then made was $1,000. 
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The power of attorney contemplated that Shands should place 
the property “in thorough repair,” and, situated as the property 
was, it could hardly have been contemplated by the appellant that 
any mechanic would undertake to make the repairs and look to the 
receipt of rents thereafter to accrue for his compensation; and we 
are of the opinion that, without reference to the surroundings of 
the property, the construction of the power of attorney placed upon 
it by the appellant cannot be maintained, but that the clause thereof 
which empowers the agent “to pay over such sums out of the rental 
arising as may be necessary to pay off the cost of such repairs,” 
was intended to confer upon him a power not conferred by any 
other part of the instrument in regard to the use of money to be 
received, and that it was not intended to operate as a restriction 
upon his power to contract for repairs, which is given in the other 
parts of the instrument in the niost ample terms. 

The agent, by the instrument, was empowered to sell the prop- 
erty, and to do all such acts as his principal could do, in reference 
to the matters contemplated by the power of attorney, and one of 
these acts was to cause the property to be thoroughly repaired. 

A construction of the clause in question which would make it one 
of limitation of power, rather than one extending or exceeding the 
powers conferred in the other parts of the instrument, would, in our 
opinion, be at variance with the true intent of the maker of the 
instrument. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered October 24, 1882.] 





J. L. Srorry, Apm’r, v. J. W. Franacan. 
(Case No. 1332.) 


1. PRESUMPTION OF POWER— ANCIENT INSTRUMENT.— A notarial act dated in 
October, 1835, was offered in evidence in 1881, which on its face purported to be 
the deed for a league of land’of one Frost Thorn, as substitute attorney for Frank- 
lin and E. M. Fuller, who, it recited, were the attorneys of Russell Williamson, 
the original grantee. No power from Williamson to the Fullers, or from them to 
Thorn, was produced, but the deed recited that Frost Thorn appeared and that he 
was known to the judge of the first instance before whom the instrument was 
executed. It described him as ‘‘ substitute attorney of citizen Russell Williamson, 

as appears from a judicial power executed this day by citizens Franklin 
and E. M. Fuller, attorneys of said Russell Williamson, which power exists in 
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this my court." The original survey and grant both bore date the day before the 
date of the deed offered in evidence, and the vendee therein made and reported 
the original survey. In a suit between a defendant who had been in possession 
since 1860 holding under that deed, and one claiming under a deed direct from 
Russell Williamson, dated in August, 1838, and recorded in 1841, but which was 
attacked (with conflicting evidence) as a forged instrument, held — 

(i) The recitations of the deed as to the original power, and of authority under 
it to substitute, and that a substitute attorney was made, were, in connection with 
the facts as recited above, sutticient to sustain a verdict finding authority in Thorn 
to make the deed. 


2. Evipence.— A certified copy of the notarial act of a judge of the first instance, 
made in December, 1835, which was certified to by the county clerk as being a 
copy of the original which was on file in his office, and which was an archive 
thereof, is admissible in evidence without proof of the pare hoe the original. 

3. Practice — ForGEry — STATUTE CONSTRUED.— Under art. 2257, R. 8., a party 
to a suit may, by filing three days before the trial the affidavit of one who is a 
stranger to the record, that he believes an instrument which has been, or which may 
be recorded, to be a forgery, compel proof,of its execution. 


Error from Rusk. Tried below before the Hon. A. J. Booty. 

This suit was brought in 1878 by L. W. Storey, administrator of 
the estate of Benjamin Fuller, against James W. Flanagan, in tres- 
pass to try title to the Russell W illiamson league of land. The 
original application for the grant was referred to William Brocktfield, 
the surveyor, by the commissioner who issued the title. The reference 
bore date October 9, 1835. The report of survey by Brockfield 
bore date October 13, 1835, and on the next day the title of pos- 
session issued. The plaintiff relied on a deed from the grantee, 
Williamson, to Benjamin Fuller, bearing date August 9, 1838, which 
purported to have been acknowledged by Williamson September 6, 
1839, and which was filed for record December 20, 1841. An affi- 
davit was filed by Webster Flanagan, the son of the defendant, 
attacking this deed as a forgery, about which the evidence was 
conflicting. 

The defendant in possession since 1860 claimed title through an 
instrument bearing date October 14, 1835, at Nacogdoches, w hich on 
its face purported to be the act of Frost Thorn n, as a substitute 
attorney for Franklin and E. M. Fuller, the attorneys of William- 
son. No power of attorney from Williamson to the Fullers, or 
from them to Thorn, was produced, but the instrument offered re- 
cited on its face that Frost Thorn appeared before the judge of the 
first instance by whom the deed was executed, and that he was 
known to him. It described Frost Thorn as “substitute attorney of 
citizen Russell Williamson of the district of San Augustine, as 
appears from a judicial power executed this day by citizens Franklin 
and E. M. Fuller, attorneys of said Russell Williamson, which 
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power exists in this my court.” This instrument purported to be a 
conveyance of the land to Brockfield, the surveyor. A copy of 
this instrument was admitted in evidence, certified to by the clerk 
of the county court of Nacogdoches county as a copy of the original, 
existing as an archive in his office, without proof of the execution 
of the original. 

On the trial the court charged the jury, in effect, that the power 
of attorney from Williamson to E. M. and Franklin Fuller could 
not be presumed from the recitals in the deed executed by Frost 
Thorn to Brockfield, but that they might ascertain its existence from 
circumstances. The issue of forgery, made on the deed from Will- 
iamson to Benjamin Fuller, was also submitted in the charge, and 
the jury returned a general verdict for the defendant. To correct 
the alleged error in the judgment entered on that verdict, the case 
was brought up by writ of error. 

There are many features of the case not necessary to notice, in 
view of the opinion. 


Nia, Storey & Storey, for plaintiff in error. 

I. A testimonio to be admitted to record must have been acknowl- 
edged or proved up and filed for record as other instruments, before 
a certified copy could have been legally introduced in evidence. 
This instrument is a certified copy from the clerk’s office of Nacog- 
doches, given by the clerk January 16, 1854; there is nothing to 
show when the original was filed in that office, or that it was proven 
up for record. Hart. Dig., arts. 2752, 2757 and 276; R. S., art. 2256; 
Pasch. Dig., 3717; Watson v. Robertson, 15 Tex., 333; Teal v. Sev- 
ier, 26 Tex., 516; Wood vw. Welder, 42 Tex., 408; Lambert v. Weir, 
27 Tex., 359. 

II. A copy of a notarial act made from the records of Nacog- 
doches county in 1854, with nothing to show when the original 
was made a part of the records of that county, is not admissible in 
a chain of title to land situated in Rusk county. Hart. Dig., arts. 
2760, 2761; R.S., arts. 4333, 2256; Pasch. Dig., 3717. 

Ill. The recitals in this notarial act cannot prove, nor will the 
law presume, that Russell Williamson executed a power of attorney 
to E. M. and Franklin Fuller to sell the land, nor that the power, if 
made, authorized them to substitute another to make the sale and 
conveyance. Nor will it be presumed that said power of attorney, 
or either of them, were ever duly recorded or acknowledged or 
proven for record. Watrous v. McGrew, 16 Tex., 513-5. 

IV. No presumptions can be indulged not recited in the deed. 
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This deed does not state or prove that Russell Williamson ever made 
E. M. and Franklin Fuller his agent to sell his land or to substitute 
any one else to do so. 

V. One presumption cannot for its support rest upon another pre- 
sumption, and a charge authorizing it is error. There is no allega- 
tion or proof that either of the powers of attorney ever existed. 
The deed made under the latter by Thorn to B rockfield does not 
recite the existence of the former power from Williamson to E. M. 
and Franklin Fuller. Its existence is left to be presumed, and this 
presumption rests alone upon the presumption indulged, that the 
latter power from the Fullers to Thorn, recited in the deed, did 
exist. Sulphen v. Norris, 44 Tex., 244; Taylor v. Watson, 26 Tex., 
699. 

VI. Presumptions are indulged in absence of facts, but never in 
opposition to facts; and the jury are to be left free to indulge pre- 
sumptions from all the circumstances, and not told “you will 
presume its existence,” as in this charge. Walker v. Myer, 36 Tex., 

2; Paschal v. Dangerfield, 37 Tex., 304; Taylor v. Watson, 26 
Tex., 695-8. 

VII. The burden of proof to show that the power of attorney 
from Williamson to E. M. and Franklin Fuller existed was upon the 
defendant, and when no proof was offered to sustain the existence 
of such a paper, it was error to submit such an issue to the jury at 
all, and still more erroneous to tell them that they “may infer it 
from circumstances.” It is error for the court to assume that there 
are circumstances to show the existence of the power of attorney 
from Williamson to Fuller. The court correctly charged the jury, 
1. That this power of attorney from Williamson to E. M. and 
Franklin Fuller could not be presumed from the recitals in 
Thorn’s deed to Brockfield; but in the same subdivision said that 
they may ascertain its existence from circumstances, and if you 
are convinced from the circumstances, ete. This charge also 
presumed the existence of evidence to show the existence of 
such a power when no evidence was adduced to show it, and 
the plaintiffs evidence was emphatic that no such power ever 
existed. Taylor v. Watson, 26 Tex., 697; Shields v. Hunt, 45 Tex., 
428; Fitch v. Boyer, 51 Tex., 348; Scranton v. Tilley, 16 Tex., 194; 
Garrett v. Chambliss, 24 Tex., 619; Hatch v. Garza, 22 Tex., 187. 

VIII. The affidavit of one Webster Flanagan, a stranger to the 
record, having no connection with this suit, that he believed 
plaintiff's deed from Russell Williamson to Benjamin Fuller to be 
forged, could not cast suspicion upon said deed, and did not im- 
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pose the burden of proving its execution on plaintiff. This deed is 
more than thirty years old, being dated August 9, 1838, and had 
been on record in several counties in eastern Texas more than thirty 
vears before the trial. RK. S., art. 2257; Garner v. Cotton, 49 Tex., 
117, 118. 


Jones & Wynne, for defendant 1n error 


Srayton, AssocorarEe Justice.— There were two issues presented to 
the jury in this cause, the determination of either of which against 
the plaintiff was decisive of the cause. 

These issues were: 

Ist. Was the deed from Russell Williamson to Benjamin Fuller a 
forgery or not? 

2d. Was the deed to Brockfield by Frost Thorn, who purported 
to act as substituted attorney in fact for Williamson, the original 
grantee, made under a power of attorney executed to him by Frank- 
lin and E. M. Fuller under a power of attorney to them, executed 
by Williamson, which authorized such a substitution ? 

The first of these questions was fairly submitted to the jury by 
the charge of the court, and whether the jury found against the 
plaintiff upon this issue or not, we cannot tell from the general 
verdict for the defendant. 

The evidence bearing upon the question of the genuineness of that 
deed was conflicting, and although we might be of the opinion that 
the evidence greatly preponderated in favor of its genuineness, we 
would not be authorized to set aside the verdict of the jury upon 
that ground, unless it was apparent that the verdict was wrong. 

In view of the fact that in this cause a second suit may be brought, 
comment upon the evidence offered by the respective parties would 
not be proper. 

We fully appreciate the difficulty of bringing direct evidence to 
prove the genuineness of a deed made forty-four years ago, or to 
prove that such a deed is a forgery; and in view of such difficulty, 
the law wisely throws around such instruments many presumptions 
to sustain them. They are said to prove themselves when they 
come from the proper custody, and are free from surroundings which 
justly arouse suspicion; and when they so come, no proof of their 
execution is required unless oath of belief that they are not genuine 
is made. 

Whether such an oath made in reference to an ancient document 
ought to shift the burden of proof of its genuineness in all cases, 
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need not be considered in this case. It would seem that toshift the 
burden of proof in some such cases, the affidavit should be based 
upon something more than mere belief, and should be made by some 
person who has means of knowledge. 

Such an oath was made in this case by a person who, in our 
opinion, under the statute, was authorized to make it. 

The parties each brought evidence bearing upon the question, and 
the jury may have found that the deed under which the plaintiff 
claimed was not genuine. 

If, however, such was not their finding, the judgment could not be 
disturbed, if they found that the deed to Brockfield was executed 
under the powers with which that deed upon its face purports to 
have been executed, for it is the older deed; and while there are 
averments in the pleadings of the plaintiff, to the effect that Fuller 
bought the land and paid a valuable consideration therefor, with- 
out notice of the conveyance by Williamson to Brockfield, yet there 
is no proof of these facts. 

The deed to Brockfield purports to have been executed on the 14th 
of October, 1835, and there can be but little doubt of its execution. 

The main question in regard to it was, did the power under which 
it appeared to have been executed actually exist? 

In many cases which have been before this court, it has been held 
that a jury was authorized to presume the existence of a power 
under which an ancient deed purported to have been executed. 
Among them are the following cases: Daily v. Starr, 26 Tex., 562; 
Hooper v. Hall, 35 Tex., 83; Johnson v. Shaw, 41 Tex., 431; John- 
son v. Timmons, 50 Tex., 531. 

The deed from Williamson to Brockfield contains the following 
recital, made by the judge of first instance before whom the same 
was executed: ‘“‘ Appeared in their own persons, whom I declare to 
know, citizen Frost Thorn of this town, substitute attorney of citizen 
Russell Williamson of the district of San Augustine, as appears 
from a judicial power executed this day by citizens Franklin and E. 
M. Fuller, attorneys of said Russell Williamson (which power exists 
in this my court), and citizen William Brockfield, and the first party 
said,” etc. 

The officer also certifies that the testimonio was also presented to 
him, and it appears that Franklin Fuller made application for the 
grant to Williamson. 

These facts appearing as they do, in the face of the conveyance 
made before a qualified officer, and in the face of the grant, taken 
in connection with the subsequent conveyances and situation of 
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the parties,— Brockfield being the surveyor who but the day before 
made the survey upon which the grant on that day issued,—are 
believed by the majority of the court to be sufficient to have author- 
ized the jury to find that Thorn had the power to make the convey- 
ance. The writer, in view of all the facts of the case, has doubts 
as to the correctness of this conclusion. 

Such being the conclusion, for the reasons before stated comment 
upon the evidence bearing upon this question will not be indulged. 

The charge of the court upon this matter left the question of 
power, or no power, fairly to the jury, which must have found 
either that Thorn had power to execute the deed to Brockfield, or 
that the deed to Fuller was a forgery; or they may have found 
both of these issues against the plaintiff. 

Such being the case, even if we were satisfied that the evidence 
upon either one of these issues was not sufficient, we could not re- 
verse the judgment; for the plaintiff could not recover if the deed 
upon which he relied was a forgery, whether Williamson had ‘ever 
sold or not; and if it was not a forgery, but the deed to Brockfield 
was executed by Thorn in pursuance of a valid power, then whether 
the defendant had that title or not, it being the older, would be, 
as outstanding title,a good defense to the action. Hooper ». 
Hall, 35 Tex., 87; Johnson vw. Shaw, 41 Tex., 435. 

We deem it proper to say that the court did not err in admitting 
in evidence the certified copy of the conveyance to Brockfield. 

It was an archive in the office of the clerk of the county court 
of Nacogdoches county, as certified by him, and a certified copy 
was admissible without proof of the execution of the original.’ 
Pasch. Dig., 3717; Hubert v. Bartlett, 9 Tex., 102; Andrews v. 
Marshall, 26 Tex., 216; Hooper v. Hall, 35 Tex., 86. 

This view disposes of the case, and it is not necessary to consider 
the various assignments of error which raise questions upon the 
admissibility of evidence any further. 

AFFIRMED, 

[Opinion delivered November 23, 1882.] 





F. D. Jopon anp Wire v. Tue Crry or Brennan. 
(Case No. 1203.) 


1. Crry TAXES FOR PUBLIC FREE scHoors.— The act of 1874, by virtue of which 
the city charter of Brenham was amended in September, 1875, provides, ‘* No 
amendment shall be proposed or submitted by any board of aldermen which shall 
contravene, or be repugnant to, the constitution or statute laws of this state.” 
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The act of March 15, 1875, authorized cities and towns to levy, for school purposes, 
a tax of one-fourth of one per cent. in addition to the tax allowed to be levied by 
the general laws. The city of Brenham adopted an amendment to its charter 
providing for the levy of a school tax of one-half of one per cent. Held — 

(1) The amendment to the charter which proposed to authorize the levy of atax 
of one-half of one per cent. was repugnant to the act of 1875. 

(2) The lien given by the constitution of 1869 on property for taxes, attached 
not to property of the tax-payer generally, but only to each separate tract of land 
for the taxes assessed against it. 


Aprpgat from Washington. Tried below before the Hon. E. B. 
Turner. 

The city of Brenham sued Jodon and wife June 22, 1876, to 
recover $100.90 claimed to be due as taxes for the years 1874 and 
1875, alleging that $100 of that amount was a lien on several lots 
owned by them, and sought a decree declaring a lien upon the lots 
for that amount; also alleging that a portion of the amount was 
levied for school purposes for the year 1875, by virtue of an amend- 
ment to the charter of the city adopted September, 1575, and reso- 
lutions accepting the benefits of an actof the fourteenth legislature, 
authorizing the cities of Texas to maintain public schools. 

The defendants answered by general and special exceptions, 
general denial, and specially that the taxes levied for school pur- 
poses were illegal; that the taxes did not constitute a lien upon the 
lots; that the court had no jurisdiction of the amount, and that one 
of the lots described was their homestead, and not subject to be 
sold for the taxes sued for. 

July 6, 1877, the court overruled appellants’ exceptions, and the 
cause was then tried by the court without a jury. Judgment was 
rendered for the city of Brenham for the amount claimed, and a 
foreclosure of the lien upon the lots as prayed for decreed. Jodon 
and wife appealed, and assigned numerous errors, which need not 
be stated in detail. The questions considered in the disposition of 
this appeal are shown in the opinion. 


F. D. Jodon, for himself. 
[No briefs for appellee have reached the Reporter. ] 


Warts, J. Com. App.—There are two errors disclosed by the 
record that require the reversal of the judgment. 

The act of 1874, by virtue of which the amendment to the char- 
ter of the city of Brenham was adopted September, 1875, contains 
the following provision, to wit: 

“Sec. 4. That no amendment shall be proposed or submitted by 
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any board of aldermen which shall contravene, or be repugnant to, 
the constitution or statute laws of this state.” 

It is provided by section 6 of “ An act to authorize the cities of 
Texas to maintain public schools,” approved March 15, 1875, that 
“Such additional amounts as they may deem proper to raise for the 
purpose of sustaining such schools shall be levied upon the taxable 
property in said city, in accordance with their usual city assessment 
of taxes for municipal purposes, not to exceed one-fourth of one per 
cent. in addition to the tax allowed to be levied by the general law.” 

In the amendment adopted by the city of Brenham, it is provided 
that the city council should have the power to levy one-half of one 
per cent. upon property in the corporate limits, for the purpose of 
sustaining the schools. It appears: from the record that, in the year 
1875, the city council levied a tax for that purpose of one- fourth of 
one per cent. Subsequently, during the same year, the city council 
levied a second tax for the same purpose of one-fourth of one per 
cent., and it appears that the amounts of these two levies enter into 
and constitute portions of the amount for which judgment was ren- 
dered against appellant. 

The amendment of the charter as to the amount of taxes author- 
ized to be levied for school purposes is clearly repugnant to section 6 
of the act of 1875, quoted above; and any attempted levy of tax 
for school purposes, beyond the rate of one-fourth of one per cent., 
by the city council, would be in contravention of law and illegal. 
When the city council levied one-fourth of one per cent. for school 
purposes in 1875, they thereby exhausted their power over the sub- 
ject for that year, and the attempted levy of a second tax at the 
same rate was without authority of law. 

As appears, the assessment of tax against appellant for city pur- 
poses was upon five different lots, one of which was his homestead. 
These lots are not each separately valued, but their aggregate value 
is alone given in the assessment. 
~ It was held in Edmondson «. City of Galveston, 53 Tex., 161, that 
the lien given by the constitution of 1869, for taxes assessed against 
land, constitutes a charge only upon each separate tract for the 
taxes assessed against it, and that a judgment declaring a lien upon 
several tracts for the aggregate taxes due on all, would be erroneous, 
whether the tax was due a municipal government or the state. See, 
also, to the same effect, Clegg v. The State, 42 Tex., 506, and The 
State v. Baker, 49 Tex., 763. 

oth the constitution of 1869 and that of 1876 contains a provis- 
ion that the homestead “shall not be subject to forced sale for debts, 

Vou. LVII — 42 
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except they be for the purchase money thereof, for the taxes as- 
sessed thereon, or for labor and materials expended thereon.” 

Certainly it will not be contended that the homestead could be 
condemned and sold for taxes assessed against other lands of the 
owner. Nor cana lien be declared upon the homestead, together 
with other lands of the owner, for the aggregate taxes assessed 
against the whole. The homestead is only subject to be sold for the 
taxes assessed against it. 

The other objections are formal, and in view of recent decisions 
of the supreme court need not be considered. See Dwyer v. Hack- 
worth and Fort Worth v. Davis, supra. 

We conclude, and so report, that the judgment ought to be re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 


{Opinion delivered October 30, 1882. ] 





Epnram Hicks v. T. W. Morris 
(Case No. 1119.) 


1. Homesteap — EquitaBLE LIEN — MorTGAGE — SuBROGATION.— A promissory 
note and mortgage made by husband and wife, for borrowed money, loaned in 
1871 to prevent the sacrifice of the homestead for unpaid purchase money, and 
which note on its face declares that it is executed for the purchase money of the 
homestead, subrogates the holder, when the money is applied in paying off the 
lien, to the rights of the original vendor. 

2. Same.— Such a note was afterwards renewed, and still declared on its face the lien, 
though it was for a larger amount, and included money not used in satisfying the 
vendor’s lien on the homestead. Held — 

(1) That the renewed note was secured by the mortgage for the amount used 
in discharging the lien on the homestead. 

(2) The fact that the old note, at the date of its renewal, was cancelled, as was 
also the mortgage, with no other consideration than the execution of the new 
note, and the parties still believing that the debt was secured on the land, cannot 
affect the rights of the holder. Equity would disregard the cancellation of the 
mortgage and keep it alive for the benefit of the creditor. 

3. EvipEeNcr.— The recital in the note that it was given for the purchase money of 
the land could be explained by parol testimony showing the real nature of the 
transaction; such testimony being explanatory of the recital of a fact which the 
party offering it was not estopped from denying. 

4. CASE OVERRULED.— Autrey v. Whitmore, 31 Tex., 627, overruled. 

5, HomestEap — Lren.— The fact that the money was loaned to discharge the lien 
before the note and mortgage were executed, would be immaterial if the money 
was loaned on the faith of an agreement that the note and mortgage should be 
executed. 
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6. Equrry — SusroGcation.— Equity will subrogate the lender who advances money 
to pay a lien creditor, to his rights under the lien, as effectually as if he had 
become the assignee of the purchase money notes. 

7. Case OVERRULED.— Malone v. Kaufman, 38 Tex., 454, overruled. 


Arprrat from Morris. Tried below before John Penman, special 
judge. 


The opinion states all of the case necessary to be stated. 


G. T. & C. 8. Todd and J. M. Moore, for appellant. 

I. In the absence of fraud or mistake, no writing can be contra- 
dicted or varied in its terms, by a party to it, by parol testimony as 
to antecedent or contemporaneous transactions. The appellee him- 
self signed the note, which was read without objection. The de- 
fendant was then asked by his counsel, when placed on the stand, 
Whether the note was in fact given for purchase money. Heath- 
erly v. Record, 12 Tex., 50; Smith v. Garrett, 29 Tex., 52, 53; Self 
vw. King, 28 Tex., 553, 554; 1 Greenl. Ev., §§ 303, 304; Chitty on 
Con., 2d ed., p. 22. 

II. Money advanced by a third party to a vendee of land, and the 
taking a note therefor reciting it to be for purchase money of such 
land, does not show an abandonment, but a retention of the 
vendor's lien. Flanagan v. Cushman, 48 Tex., 244, 245; Irvin ¢. 
Garner, 50 Tex., 55. The waiver of the vendor's lien is a question 
of fact and intention, and such lien is not merely a security for the 
original note, but for the debt of which the note is the evidence. 
Irvin v. Garner, 50 Tex., 55; Flanagan v. Cushman, 48 Tex., 245, 
and authorities there cited. 

Ili. The vendor’s lien follows the debt for which it is security, 
into whatever shape or form the debt may assume, and he who ad- 
vances the money to pay off the debt acquires the lien. Flanagan 
v. Cushman, 48 Tex., 245; Irvin v. Garner, 50 Tex., 55. 


Govtp, Cuter Justice.— This suit is on a promissory note for 
$456.60, gold, with interest from date, made by defendant Morris on 
August 27, 1875, and payable to plaintiff Hicks. The note con- 
tains this recital: *“* This note is executed for the purchase money 
for the place that the undersigned now resides on.” The peti- 
tion alleges that the note was given for the purchase money of 
a certain described tract of land, “and by agreement and under- 
standing of the parties constitutes a vendor’s lien thereon;” states 
that defendant is in possession of the land by virtue of a deed from 
one W. E. Hart, administrator, and prays for judgment for the 
debt and foreclosure of the lien on the land. 
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The answer denies that the note was for the purchase money of 
the land, but alleges that it was given in renewal of a note made by 
defendant and his wife for the sum of $280, coin, on July 24, 1871, 
due twelve months from date, payable to said Hicks or bearer, se- 
cured by a mortgage also executed by Morris and wife on the land 
described in plaintiff's petition, the consideration of said note and 
mortgage being $280 money loaned. That the note sued on was 
given for the principal and accrued interest of the $280 note, and 
that in consideration therefor the first notc and mortgage were can- 
celled and delivered by plaintiff to defendant. The $280 note and 
mortgage of July 24, 1871, are made exhibits to this answer; they 
are in the ordinary form, and both show, written across their face, 
“This instrument is void, this August 27, 1875.” 

The case was tried without a jury. The written evidence adduced 
consisted of the note sued on, the note and mortgage made exhibits 
to the answer, and a deed from Hart, administrator of the estate of 
Boyd, to defendant for the land. The only witnesses were plaintiff 
and defendant. From their testimony it appears that the land was 
bought at administrator’s sale for $390. Morris says he gave his note 
with personal security for the land; does not know whether he also 
gave a mortgage or not; but knows the land was held bound for the 
money. In 1871 Morris applied to Hicks, telling him that his home 
was about to be sold, and, unless he could get the money, would be 
sold, proffering, if he would lend him the needed amount, to secure 
him by the land. The plaintiff says that on his agreeing to let him 
have the money, Morris, who lived in an adjoining county, went 
hence, returned ‘with the note and mortgage, and he then let him 
have the $280. Morris denies that the note was for the purchase 
money of ‘land, but says it was agreed that the money loaned was to 
be secured by the land; that he got the money and paid $277 of , 

to Hart, administrator. Morris afterwards got $20 more, and i 
1875 he renewed his note, including in the new note accrued conti 
and this $20. Hicks testifies that at the time this note was given, it 
was fully understood and agreed between him and Morris that he 
was to be secured by the land on which said money was to be paid. 

The court finds that the intention of Morris was to bind the land 
for the money borrowed, and that he endeavored to do so by giving 
the mortgage, but that “there is no evidence that it was the inten- 
tion of the parties to transfer thesecurity which Hart may have had, 
or that plaintiff stipulated therefor. It was simply a loan of money 
for a specific purpose, to be secured by defendant, and not by Hart 
or any other person.” 
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The finding proceeds: “It is therefore considered by the court 
that plaintiff has not:shown himself entitled to the equities that may 
have been in Hart, if any existed; that when the debt of (to) Hart 
was paid and satisfied by the defendant with the funds that he had 
borrowed from plaintiff, the lien, if any existed, which the evidence 
does not show, except the statements of defendant and plaintiff, was 
discharged, and there being no connection between the original trans- 
action and the transaction between plaintiff and the defendant, the 
plaintiff's debt was an ordinary one with such security as defendant 
only could give. The taking of a mortgage in itself w ould not destroy 
the vendor's lien, and if the plaintiff had owned the original notes, he 
could have made it manifest in that way. But plaintiff having never 
purchased the same, or had any connection therewith, the taking of the 
mortgage shows that he relied upon that asa security. Defendant 
could not afterwards, by an acknowledgment in the note sued upon, 
create a vendor's lien, if the same had become extinct. The lien 

ras extinguished when the Hart note was paid. The plaintiff is 
entitled to recover the ree and interest of the note sued wpon, 
but is not entitled to foreclose a vendor's lien upon the land, and 
judgment is ordered accordingly.” 

From the judgment rendered as directed the plaintiff appeals. 
The evidence for the purpose of showing that the note sued on was 
not given for the purchase money of the land, was objected to, on 
the ground that it sought “to vary or contradict the terms of the 
contract as evidenced by the note.” This objection was not well 
taken. The recitals of facts in the note are to be distinguished 
from those parts of the note which state the contract. Discussing 
the rule excluding parol evidence, Mr. Greenleaf says: “ Neither is the 
rule infringed by the introduction of parol evidence contradicting or 
explaining the instrument in some of its recitals of facts, where such 
recitals do not, on other principles, estop the party to deny them; 
and accordingly in some cases such evidence is received.” Sec. 285. 
On principle such recitals, like the statement of the consideration of 
a deed, or like a receipt, are open to contradiction. Howards +. 
Davis, 6 Tex., 174. 

The ‘court, we think, erred in holding that the evidence did 
not show that any lien existed in favor of Hart. It is probable 
that this finding was based on the case of Autrey v. Whitmore, 31 
Tex., 627, whie h has been overruled during the present term. See 
Wright v. Heffner. 

Referring for our views to the opinion in the latter case, it is 
only necessary to add that Morris testifies that the land was held 
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bound for the purchase money. Such being the understanding of 
the parties, it is manifest that the lien was not waived. 

In our opinion the legitimate conclusion from the evidence is that 
the defendant’s homestead was incumbered by a valid lien to the 
extent of 8277, and that it was to save his home from being sold to 
pay this debt that he borrowed the $250 from the plaintiff. 

3. The homestead being thus incumbered and endangered, it was 
competent for Morris and wife to substitute a new incumbrance for 
the old one. The constitutional prohibition of a forced sale of the 
homestead was designed to protect it, not to compel its sacrifice. A 
sacrifice might be the result, if, when the homestead is about to be 
subjected to a valid lien, the husband and wife could not utilize the 
homestead as a security by means of which to raise money to pay 
off the old incumbrance. That a mortgage given for that purpose 
would be valid, is believed to be the settled law, and too manifestly 
right in principle to be seriously questioned. Farmer v. Simpson, 
6 Tex., 303; White v. Shepherd, 16 Tex., 172; Clements v. Lacy, 
51 Tex., 159, 160. 

4. The evidence shows that the loan of the $280, the execution of 
the mortgage to secure that loan, and the payment of the purchase 
money to Hart, should all be regarded as contemporaneous trans- 
actions, resulting in the substitution of the debt and mortgage to 
Hicks for the debt and lien to Hart. Because the parties to these 
transactions were not all at the same place, it may be that the 
money was loaned to Morris, and by him paid over to Hart, before 
the note and mortgage were executed and delivered. If so, the 
loan was made on the faith of the agreement to give a mortgage 
binding the land. “An agreement to give a mortgage, not objec- 
tionable for want of consideration, is treated in equity as a mort- 
gage, upon the principle that equity will treat that as done which 
by agreement is to be done.” 1 Jones on Mortgages, 2d ed., see. 
163; 1 Story’s Eq., sec. 64g. When the mortgage was executed it 
became “as effectual for all purposes as if it had been reduced to 
writing originally.” 1 Jones on Mortgages, sec. 164. Says that 
author: “In this way a mortgage made a few days before the 
bankruptcy of the mortgagor, but in pursuance of a parol agree- 
ment made fifteen months before, and based upon a good considera- 
tion, is good against the assignee in bankruptcy, and is not open to 
the objection that it is void as a fraudulent preference.” Id., citing 
Burdick v. Jackson, 7 Hun (N. Y.), 488. 

We think it clear that the mortgage must be regarded as contem- 
poraneous with the loan of the money and the payment of the 
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purchase money note, and its validity and force are in no wise im- 
paired because in faet it may not have been executed until after the 
purchase money note was paid to Hart. If at the time, that note 
had been transferred to Hicks, the land would unquestionably have 
remained bound therefor. There is nothing in the constitution or 
statutes prohibiting such a transfer, by means of which an existing 
valid incumbrance on the homestead passes to the assignee. But 
surely it cannot be material through what forms this result is 
brought about — whether by the transfer of the old note and lien, 
or the substitution of a new note and new evidence of the lien. It 
is only through the force of a rule in equity that the assignee of 
the purchase money note would take with it the vendor's lien. But 
equity will accomplish the same result, where money is loaned to 
the debtor to take up his note secured by lien, upon his agreement 
that the person lending the money shi: ill be substituted to the secu- 
rities of the lien creditor. Equity will subrogate the lender to the 
benefit of those securities as effectually as if he had become the as- 
signee of the purchase money note. Tradesmen’s Building Associ- 
ation v. Thompson et al., 32 N. J. Eq., 132; Receivers of N. J. 
Midland R’y Co. v. Wortendyke, 27 N. J. Eq., 659; Wilson »v. 
Brown, 2 Beas. (N. J.), 277; Morgan v. Hammett, 23 Wis., 31; 
Lockwood v. Marsh, 3 Nev., 138; King ». MeVickar, 3 Sandf. 
Ch., 192; Kitchell v. Mudgett, 37 Mich., 82; Caudle +. Murphy, 
89 TL, 352; Carr v. Caldwell & Vermule, 10 Cal., 380; Sheldon on 
hiinmetien, secs. 8, 19, 247, 248. 

The case last cited is much like the one before us. Vermule’s 
homestead being advertised for sale under a decree foreclosing a 
mortgage for the purchase money, he, on the day of sale, borrowed 
money of Carr to be applied to the satisfaction of the decree, 
agreeing to give him a mortgage on the property, the homestead ; 
a few minutes after the money was paid the mortgage was executed, 
but not joined in by Vermule’s wife. After Vermule’s death the 
premises were set aside to the widow as a homestead, and Carr 
brought suit to subject it to his debt, claiming that as the former in- 
cumbrance had been paid off by money loaned by him to Vermule 
for that purpose, under an agreement to give him a mortgage on 
the premise s for his loan, he ought to be permitted to stand in the 
place of the holder of the former mortgage. The court say: “It 
would seem on every principle of justice and equity he is right. We 
think his claim as clear in law as it isin justice. . . . The satis- 
faction of Gordon’s mortgage and the execution of Carr’s may be 
said to be contemporaneous acts. It cannot be doubted that if the 
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note and mortgage of Gordon had been renewed, the homestead 
would have continued bound. Can it make any difference in equity 
whether the first debt be renewed, or another debt — if it be another— 
for the same sum created, to raise money to pay off the first? A 
clear title to the homestead could not vest until the payment of the 
purchase money. In equity and in effect, the advance of the money 
by Carr, under the circumstances, to pay off the purchase money 
due, was equivalent to so much purchase money. The debt was to 
all intents and purposes the same, though the creditor was changed.” 
See, also, Swift v. Kraemer, 13 Cal., 529, and Bissell ». Schie, 
9 Cal., 106; Thompson on Homesteads, sees. 344-6, where this case 
is cited with approval, and the case of Malone v. Kaufman, 38 Tex 
454, criticised. After a careful examination of the opinion in 
Malone v. Kaufinan, and of the authorities cited in that opinion, we 
have become satisfied that the rule there laid down cannot be main- 
tained on principle, and that there are urgent reasons why we should 
decline to be bound by it. It is of the first importance that the 
head of the family be not unnecessarily embarrassed in making ar- 
rangements to renew debts for the purchase money of the home- 
stead. The creditor holding several purchase money notes may be 
unwilling to transfer them as they mature, desiring that those first 
becoming due be absolutely cancélled in order that the remaining 
notes may be the better secured. The debtor should be left free, 
regardless of the creditor’s assent, to substitute a new creditor to 
those rights which he would have as assignee of the purchase money 
notes. The constitutional safeguards thrown around the homestead 
do not inhibit the renewal of a valid lien by means of such a substi- 
tution, any more than it does such renewal by means of an assign- 
ment of the debt and lien to a new creditor willing to extend 
further time. 

It is evident from the recitals of the note sued on, the testimony 
of the parties, and the answer of defendant, that the note and mort- 
gage of July, 1871, were supposed to be renewed by the note given 
in August, 1875, the lien evidenced by the mortgage being supposed 
to be continued and made more secure by the recitals of that: note. 
The plaintiffs rights should not be affected by reason of the caa- 
cellation of this mortgage, done without other consideration than 
the execution of the new note, and done under the evident belief, 
on both sides, that the debt was still secured by a lien on the same 
land. Under the circumstances, if the lien sought to be secured by 
the note prove invalid, equity would disregard the discharge of the 
mortgage and keep it alive for the protection of the creditor. The 
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debt evidenced by the last note is not strictly the purchase money 
of the land, yet it is true that it is in part the same debt which was 
renewed by substitution when the mortgage was given, and again 
renewed in August, 1875. - The intention of the parties throughout 
has been to kee »p the land, the homestead, bound for the purchase 
money and for the money borrowed to pay that purchase money 
debt. To the extent that the note sued on is a renewal of so much 
of the debt for borrowed money as was wanted and used te pay for 
the homestead, it is, we think, still secured by that mortgage. 
Swift v. Kraemer, 13 gee 530; Bissell v. Schie, 9 Cal., 106; Ellis ». 
Singletary, 45 Tex., 27; Monroe v. Buchanan, 27 Tex. , 246; Gal- 
breath ».T empleton, 20 Tex., 45. The sum borrowed July 24, 1871, 
for that purpose was $277, which, at twelve per cent. interest up to 
the date of the judgment, makes a total of (8617.71) six hundred 
and seventeen dollars and seventy-one cents, for which sum, with 
interest at twelve per cent. from the date of the judgment, the 
homestead is held bound, and the decree of foreclosure prayed for 
awarded. 

We have had some hesitation in reaching this conclusion because 
of the extreme generality of the plaintiff's pleadings. If objection 
had been made to the petition on this ground it should have been 
sustained. The record shows a general demurrer to the petition, 
but as no action thereon appears, it must be regarded as waived. 
The case was submitted to the court, and appears to have been de- 
cided on the facts—the pleadings being treated as sufficient to 
admit of evidence of those facts. Under the circumstances we 
have not felt called on to examine the correctness of this procedure. 

The judgment will be reversed and reformed in accordance with 
this opinion. 
REVERSED AND REFORMED. 
[Opinion delivered December 5, 1882.] 





Dr Cavussrey & Anperson er AL. v. Batty & Ponp. 
(Case No. 1172.) 


1. PartNnersutp.— Partnership creditors will not be heard to complain of the appli- 
cation of the partnership assets to the payment of the individual debts of the 
members of the firm, unless it be made toappear that there is not enough partner- 
ship property to satisfy both the creditors of the firm and of the individual mem- 
bers thereof, 
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2. Practice.— When special issues are submitted to a jury, and an issue raised by 
the pleading is omitted, the party raising it, who failed to ask its submission on 
the trial, will not be heard to complain for the first time in the supreme court, but 
will be regarded as having acquiesced in its omission on the trial below. 

PLEADING.— When the ground for attachment is sufficiently set forth in the affi- 
davit, a general prayer in the petition for ‘“‘ process *’ is sufticient to authorize the 
issuance of the writ. The writ becomes a matter of right on the filing of the 
proper affidavit and bond required by the statute. 

4. ATTACHMENT BOND.— An attachment bond made payable toa firm in the partner- 

ship name is suflicient when the suit is against the firm in the firm name. 


~- 


Apprat from Washington. Tried below before the Hon. IL. B. 
McFarland. 

On October 13, 1873, Baily & Pond brought suit against McCarty, 
De Caussey and Anderson, as composing the firm of J. H. McCarty 
& Co. An affidavit was attached to the petition for an attachment, 
which was issued and levied upon the property of the firm of 
De Caussey & Anderson, of which McCarty was not a member. 

McCarty made default. De Caussey & Anderson made a motion 
to quash the attachment, which was overruled. They answered 
that the attachment was wrongfully and maliciously sued out, and 
asked for damages. 

Young Bros. & Co. intervened, alleging that they were creditors 
of De Caussey & Anderson; that the firm was insolvent; that they 
had brought suit against and procured an attachment, which was 
levied upon the goods seized in this case; that they had obtained a 
judgment with a foreclosure of their attachment lien, subject to the 
judgment to be rendered in this suit, and praying that the proceeds 
of the goods seized in this case be applied to the satisfaction of 
their judgment. 

The case was submitted to the jury upon special issues, and after 
finding for the plaintiff for the sum of $690.89, with interest, the 
jury found the following facts in response to the special issues: 

1st. That the plaintiffs, Baily & Pond, sold to J. McCarty & Co. 
a bill of goods as alleged in the petition, between September 15, 
1872, and December 2, 1872, and that there was then due Baily & 
Pond 8695.87. 

2d. That the firm of J. McCarty & Co. was composed of J. Me- 
Carty, C. B. De Caussey and Tolbert Anderson. 

3d. That the mercantile firm of De Caussey & Anderson, com- 
posed of C. B. De Caussey and Tolbert Anderson, was formed on 
the 19th of January, 1873, and was doing business at Chappell Hill 
under that name. 

4th. That on the 27th day of August, 1873, the firm of De Caus- 








1882.] De Cavssry & Anperson v. Batty & Ponp. 667 





Argument for the appellants. 





sey & Anderson were indebted to the intervenors in the sum of 
$5,990, and were at the time of the trial indebted to them in that 
amount, less $1,386.66. 

Sth. That the attachment issued in this suit was levied upon the 
goods of De Caussey & Anderson on the 14th of October, 1873. 

6th. That the goods were valued at $1,097.76, and the net pro- 
ceeds of the sale were $599.62. 

Upon this verdict of the jury the court rendered judgment in 
favor of Baily & Pond for their debt against McCarty, De Caussey 
and Anderson, adjudged that the goods levied on in this case were 
subject to the attachment of Baily & Pond, and directed the pay- 
ment to them of said sum of $599.62, the proceeds of the sale. 

The judgment further recited that the money realized from the 
sale of the goods attached, and which remains in the hands of 
the sheriff, shall be paid into the hands of the clerk of the court to 
abide the result of the appeal, of which notice has been given. 

Afterwards the intervenors, Young Bros. & Co., moved the court 
to set aside so much of the judgment as foreclosed the attachment 
lien upon the goods levied on in this case and directs the payment 
of the proceeds to plaintiffs, and instead thereof to render judg- 
ment requiring the proceeds of the goods levied on under the attach- 
ment in this case to be paid to the intervenors. 

This motion being overruled, the intervenors, Young Bros. & Co., 
gave notice of appeal and made the following assignments of error: 

4th. The court erred in refusing to render judgment in 
favor of the intervenors. 

5th. The judgment of the court is contrary to law and the ver- 
dict of the jury. 


Sayles & Bassett, for appellants. 

I. As between the appellants, Young Bros. & Co., and the appellees, 
Baily & Pond, the appellants were entitled to priority of payment 
out of the goods levied on. 

This suit was brought on the 13th day of October, 1873, by Baily 
& Pond against Joseph McCarty, C. B. De Caussey and Tol Ander- 
son, alleged to be partners under the firm name of J. McCarty & 
Co., for the value of certain goods sold by plaintiffs to said firm be- 
tween the 1st day of September, 1872, and the Ist day of January, 
1873. : 

On the same day a writ of attachment was issued and levied on 
the goods, the value of which is in controversy in this suit, which 
were sold under the order of the court, and from which was realized 
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the sum of $599.62, now in the hands of the clerk subject to the 
judgment in this case. 

On the 19th of October, 1873, the intervenors, Young Bros. & Co., 
brought suit in the district court of Washington county against C. 
B. De Caussey and Tol Anderson, composing the firm of De Caussey 
& Anderson, and levied a writ of attachment on certain goods be- 
longing to them, including the goods attached at the suit of Baily & 
Pond. Converse v. McKee, 14 Tex., 20; Pars. on Part., ch. X, 
pp. *342-350; Story on Part., $$ 360, 361; 3 Kent Comm., pp. *64, 65. 

II. Upon the facts found by the special verdict of the jury, the 
judgment of the court below should be reversed and judgment now 
rendered here for the intervenors, Young Bros. & Co. Young v. 
Benthuysen, 30 Tex., 762; Rice v. Rice, 31 Tex., 174; Howeth v. 
Anderson, 25 Tex., 573. 

III. Should it be necessary to consider the other questions pre- 
sented by the record, the appellants ask the consideration of the first 
assignment of errors, which is in itself a proposition, viz.; The court 
erred in overruling the motion to quash the writ of attachment. 
The petition must contain a prayer for the process issued in the case, 
and in the absence of a prayer, such process cannot be issued. Dun- 
can v. Bullock, 18 Tex., 541; Ward v. Latimer, 2 Tex., 245; Green 
v. Hill, 4 Tex., 465; Tulane v. McKee, 10 Tex., 339. 

IV. An attachment bond must be made payable to the defend- 
ants. Pasch. Dig., 143; Burden v. Cross, 33 Tex., 685; Drake on 
Attach., § 137. 


Breedlove & Ewing, for appellees. 


Warts, J. Com. App.— Appellants’ first and second propositions 
are as follows: 

1. That a partnership is a legal body, distinct from the individu- 
als who compose it, having its own creditors and possessed of its own 
property, which equity will apply to the partnership debts in pref- 
erence to the individual debts of the members of the firm. 

2. And that upon the facts found by the special verdict of the 
jury in this case, the judgment of the court below ought to be 
reversed, and judgment rendered for the intervenors, Young Bros. 
& Co. | 

In Converse v. McKee, 14 Tex., 30, it is said that “ The doctrine 
is too well settled to be now questioned, that partnership debts 
claim a priority of payment out of the partnership effects before 
the individual debt of one of the members ef the firm, and McKee, 
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the solvent partner, had a right to interfere and prevent the appro- 
priation of the partnership effects to the payment of an individual 
debt of the members of the firm. The rule contended for by the 
appellants’ counsel, that creditors of the firm alone have a right to 
complain, is subject to the qualification that the solvent partner has 
also a right to interpose for his own protection, for he is liable for 
the whole copartnership debt.” 

Mr. Parsons in his work on Partnership, p. 375, says: “ It seems 
to be admitted by Mr. Justice Story, who builds upon this theory 
almost all the remedy of the creditors, that partners have no lien 
unless in case of insolvency or dissolution; or certainly, that the 
creditors do not get their gvasi lien, unless in these cases.” 

It wouid seem from a review of all the accessible authorities upon 
the question, that the preference accorded to firm debts, of payment 
out of firm assets, only exists in case of insolvency, or the dissolu- 
tion of the firm. If the firm is insolvent, its creditors may invoke 
the rule. Upon a dissolution, a solvent member of the firm may 
interpose for his own protection, where that is necessary, and have 
the firm assets applied to the firm debts. But the copartnership 
creditors will not be heard to complain of the application of firm 
assets to the payment of the individual debts of the members of 
the concern, unless it be made to appear that there is not enough 
copartnership property to satisfy b th the firm and individual cred- 
itors. Rogers v. Nichols, 20 Tex., 726; Washburn v. Bank of Bel- 
lows Falls, 19 Vt., 278; Hubbard ». "Cutie, 8 Iowa, 1; Stout »v. 
Fortune, 1 Iowa, 183; Griffith v. Buck, 13 Md., 102; Story’s Eq. 
Jur., sec. 676. 

Here the intervenors asserted the insolvency of the firm of 
De Caussey & Anderson, and sought by their pleading an applica- 
tion, in this case, of the equitable doctrine that we have been con- 
sidering. But the court did not submit to the jury an issue as to 
the insolvency of the firm of De Caussey & Anderson. Having 
failed to ask the submission of that issue, appellants must be held 
as having acquiesced in this action of the court. 

It is sufficient answer to the objections urged by appellants, that 
it does not appear from the finding of the jury that the copartner- 
ship of De Caussey & Anderson was insolvent. 

It is claimed that the attachment issued in this case ought to have 
been quashed, first, because there was no prayer in the petition for 
the writ: second, because the bond was made payable to J. McCarty 
& Co., and not to the members of the firm by name. There are no 
special grounds for the attachment stated in the petition; the prayer 
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therein is for “ process.” The grounds for the attachment are set 
forth in the affidavit of appellees. We are of the opinion that it 
was not necessary that there should have been a prayer in the peti- 
tion for the issuance of the writ of attachment. Under the provis- 
ions of the statute, this writ issues by the clerk as a matter of right 
when the proper affidavit and bond is filed. 

An obligation made payable to a firm is valid and binding upon 
the obligors, and may be sued upon and recovered by the firm. 
The suit is against the firm of J. McCarty & Co., alleging that the 
firm was composed of J. McCarty, C. B. De Caussey and Tolbert 
Anderson. We are of the opinion that the bond was sufficient, and 
that the court did not err in overruling the motion to quash the 
attachment. 

We conclude, and so report, that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion delivered November 6, 1882.] 





L. C. Grormats yv. F. 8. De Lopez. 
ss (Case No. 1137.) 

1. Homestrap.— The surviving widow occupying with her children a homestead in 
which she had at least a community interest, executed a deed of trust thereon in 
1874 to secure her creditor. In trespass.to try title brought against her by the 
purchaser at trust sale, held — 

(1) If the property was the separate estate of the surviving widow, the deed by 
the trustee to the purchaser at trust sale passed the title. 

(2) If the widow owned but a community interest in the homestead, the pur- 
chaser at trust sale acquired that interest, and had equal estate and possessory 
right with the children of the marriage. 


Aprrfan from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

The opinion states the case. 

Ernest Aligelt, for appellant. 

[No briefs for appellee have reached the Reporter.] 

Srayron, Associate Justice.— This is an action of trespass to try 


title to a lot in the city of San Antonio, brought by L. C. Grothaus 
against Mrs. F. S. De Lopez. 
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Grothaus deraigns title to the property through a purchase 
thereof made under. deeds of trust executed by the appellee to 
secure the payment of notes which she had executed to one Stucken. 
The deeds of trust were executed in 1874, at which time the ap- 
pellee was the surviving widow of Manuel Lopez, who died in 1863, 
leaving several minor children. 

The property in controversy was purchased in the life-time of 
Manuel Lopez, who with his family occupied it until his death, after 
which the appellee continued to occupy it with her children as a 
homestead until the sale under the deeds of trust were made. The 
deed to the property was taken in the name of the appellee, Mrs. 
Lopez, when the property was originally bought. 

It was claimed by the appellant that the property was the sepa- 
rate property of Mrs. Lopez, and it was claimed by Mrs. Lopez that 
it was the community property of herself and her deceased husband. 

Mrs. Lopez, as guardian ad litem, made her children parties de- 
fendant, and set up that the property was the homestead of herself 
and minor children. 

The court instructed the jury in regard to the effect of a deed 
made to a woman during coverture, and as to the facts which would 
make property so conveyed the separate property of the wife. 
There are no facts in the record which would evidence the right of 
Mrs. Lopez to incumber or sell the interest of her children in the 
property if it was community property. 

Under the view that we take of this cause, it is not important to 
inquire whether the property was the separate estate of Mrs. 
Lopez or not, for it is evident that under the charge of the court the 
case was made to turn upon the question whether the lot was the 
homestead or not. 

The court gave the following charges: “The deeds of the 
plaintiff in evidence convey to him the property in this suit, and 
give him legal title to the same, unless the right of the defendant 
to her homestead should defeat the plaintiffs right of possession.” 

“Tf you believe, from the evidence, that the property in question 
was, and is now, the homestead of defendant and her family, and 
that it was originally bought by the husband for homestead uses, 
and that it has been used and occupied continuously from the date of 
purchase until the present date by the defendant and her family as 
a homestead, you will find for the defendant.” 

“Tf you find that the property was the separate property of the 
wife, vou will find for the plaintiff.” 

If the property was the separate estate of Mrs. Lopez, the charge 
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of the court seems to recognize the fact that the sale under the 
deeds of trust passed the title to the property to the plaintiff, and 
that he was entitled to recover notwithstanding the property had 
long been used as the homestead of the family. This under the 
(lecisions of this court was correct. 

The charge, however, assumes that if the property was bought by 
the husband for homestead uses, and had been continuously used for 
that purpose, that then no recovery could be had by the plaintiff. 

This must have been upon the theory that if the property was 
community property, and homestead, the wife would have no power 
to sell her community interest therein, or that notwithstanding her 
sale of her community interest, the family, including herself, were 
entitled to the possession of the whole as their homestead. 

We know of no law which deprives a mother, she being a widow, 
of the power, which is an incident to ownership, to sell any prop- 
erty, or interest in property, which she may own, even though that 
property may be a homestead, or interest in land which may long 
have been used as homestead. 

The right of a surviving parent who has qualified as the survivor 
of the community to administer the community estate, to sell not 
only the community interest of such survivor, but the entire com- 
munity estate, has been recognized in a number of cases, and this 
even though such property be a homestead. Johnson v. Taylor, 43 
Tex., 122; Dawson v. Holt, 44 Tex., 175. 

The qualification of a surviving husband or wife to administer a 
community estate confers upon such survivor, in reference to his or 
her interest in the common property, no power greater than he or 
she possesses before such qualification, and the only additional power 
acquired thereby is the power to sell the interest before held by the 
deceased member, which at his or her death vests in his or her 
children. 

As was said in the case of Johnson v. Taylor, “The children 
have no interest in the homestead as such, by virtue of the home- 
stead rights of the deceased parent. If it was community property 
of their parents, they inherit the share of the deceased parent, just 
as they inherit other community property ;” but the fact that they 
so inherit cannot act as a limitation upon the power of a surviving 
parent to alienate his or her interest in such community property 
as may have been homestead, any more than it can so operate in 
regard to property not homestead. 

The only difference which exists in regard to the right of minor 
children to take and hold the interest of a deceased parent in com- 
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munity property, which is or which is not homestead, exists with 
reference to creditors solely. 

In reference to the latter, they cannot hold to the prejudice of 
creditors, except for the year’s support, or to make up for exempted 
property not found in kind. In reference to the former they can; but 
however they may take, it is simply as heirs under statutes of de- 
scent and distribution, or under a will as devisees, with no differ- 
ence as against a surviving parent as to the character of the estate, 
whether the property be homestead or not. 

In the absence of some statutory or constitutional prohibition, the 
power of the owner to sell or incumber any property, or interest in 
property, which he or she may own, cannot be restricted by the fact 
that others, even though they be minor children of such owner, may 
own as tenants in common an interest in the same property. 

At the time the deeds of trust were executed, under which the 
plaintiff claims, there was no law in foree which precluded a sole 
parent from giving a deed of trust upon any interest which such 
parent might have in land that constituted the homestead, and the 
sale thereunder passed her title to the purchaser. 

It is for the mother, if she be a widow, to determine how long 
property which she owns, or her interest in an undivided property 
which she owns as tenant in common with her minor children, shall 
remain the homestead of the family, and her parental affection to 
her offspring is all the guarantee that the law deems necessary to 
restrain her from an unwise alienation of it. 

When it is deemed necessary to restrain or prohibit a parent from 
alienating property which he or she owns, or an interest which is 
so owned, in order that homestead protection therein may be given 
to minor children, the legislature will no doubt make such prohibi- 
tion; but until it does so, the courts are powerless to interfere with 
the exercise of discretion in this regard by a parent. 

After Mrs. Lopez had parted with title to her interest in the prop- 
erty, neither she nor her minor children were entitled to the exclusive 
possession of the entire property ; for the purchaser of her interest, 
if it was community property, became a tenant in common with 
the children, and had the same estate and possessory right. 

Although the plaintiff in his petition claimed the whole of the lot 
sued for, yet if he showed title to an undivided half of it, to that 
extent he was entitled to recover and to be let into possession with 
the children. Lessee of Louis v. McFarland, 9 Cranch, 153; Mor- 
rison et al. v. Stevens, 12 Wend., 171; Van Alstyne v. Spraker, 13 
Wend., 582; Davis v. Whitesides, 1 Bibb, 513; Gist’s Heirs v. Rob- 

Vou. LVII— 43 
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inet, 3 Bibb, 3; Freeman on Cotenancy, 294; Stovall v. Carmichael, 
52 Tex., 383. 

Under the evidence the charge of the court was erroneous, for in 
any event under the evidence and under the pleadings of the de- 
fendants, the plaintiff showed title to an undivided half of the 
property. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 3, 1882.} 





Suryrock & Row tanp v. J. D. Larimer er AL. 
(Case No. 1086.) 


1. HomesTrEaApD — PLACE OF BUSINESS.— A man owned and occupied with his fam- 
ily an urban homestead in 1876, and carried on the business of a merchant in the 
lower story of his dwelling-house. After ceasing to do business as a merchant in 
1877, he removed his family to a new home, owned by him in a different portion of 
the same town, and rented out the old home place for mercantile and other pur- 
poses, using the rents to aid in supporting his family, and intending to again use 
it as a place to carry or his business as a merchant if he should recover from 
financial embarrassments. In trespass to try title brought by the purchaser at 
sheriff's sale, under a judgment against the husband and wife in 1878, held — 

(1) While the constitution protects from forced sale the place of business of the 
head of the family in a city, town or village, though situate in a different locality 
from the home place, this protection exists only so long as it is used for the purposes 
contemplated by the constitution. 

(2) The fact that he contemplated resuming business in the store-house, if able 
to do so at some future time, was immaterial. 

(5) The law no more protects a man in a place for business which he is not 
using, and which he is making no preparation to use, than it does in a place for a 
home which is in fact not a home, and in reference to which no steps have been 
taken to make it a home for the family. 

2. Same.— The judgment creditor purchased at execution sale other lots which had 
been conveyed by the husband to his wife for the consideration recited, of money 
borrowed from her, and her deed was recorded before any right under the judg- 
ment vested in thé purchaser at sheriff's sale. Held, that in the absence of any 
evidence of fraud, the conveyance passed the title to the wife. 


Error from Bowie. Tried below before the Hon. B. T. Estes. 
The opinion states the case. 


Crawford & Smith, for plaintiffs in error. 
I. A store-house entirely disconnected from the family residence, 
blocks and streets intervening, forms no part of the homestead, and 
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is not exempt from forced sale, unless actually occupied as a place of 
business by the head’ of the family. The physical characteristics 
and geography of the premises must be such that, when taken in 
connection with their use, will convey notice to persons of ordinary 
prudence who deal with him that they are his homestead. 

II. Whether or not the property in controversy is a part of the 
homestead must be determined by the status of the property and the 
parties at the time the adversary right is acquired. Iken v. Olen- 
ick, 43 Tex., 195. 


W. HZ. Tilson. also for plaintiffs in error. 


I. M. Henry, for defendants in error. 

I. The court did not err in sustaining Latimer’s claims to lot 6, in 
block 21, in said town, as part of the homestead of the defendants 
in error, Latimer and wife, because the proof shows that the de- 
fendants in error, on the 10th day of January, 1876, occupied the 
store-house on said lot 6, block 21, asa place of dwelling and also as 
a place to exercise the calling and business of the defendant in 
error, J. D. Latimer, the head of the family, he being a merchant 
then engaged in selling goods in said store-house; that on said 10th 
day of January, 1876, the said defendants in error, Latimer and . 
wife, did designate said lot 6, block 21, and the east half of block 49, 
as their homestead; that the said defendants in error did occupy the 
said lot 6, in block 21, and east half of block 49, continuously from 
said 10th day of January, 1876, until January, 1878, long after the 
rendition of the judgment of the plaintiffs in error against Cully 
& Latimer, and long after the issuance of the execution and levy of 
the same upon the said lots and blocks. Const., sec. 51; Barnes ». 
White, 53 Tex., 628. 

ii. The court did not err in holding that the defendant in error, 
J. D. Latimer, was, at the date of levy and sale of said lot, a 
merchant, and as such was entitled to an exemption of said store- 
house and lot as a place of business for the head of the family. 
Const., sec. 51; Barnes v. White, 53 Tex., 628. 

IJI. Defendants in error deny that the court erred in sustaining 
the deed of conveyance from J. D. Latimer to Kittie Latimer, as 
complained of by plaintiffs in error in their first assignment of 
error, because the proof shows that said conveyance was made in 
satisfaction of a debt due to her for loaned money in her separate 
right, being an open and lawful transaction. 

IV. The temporary suspension of business as a merchant by de- 
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fendant in error, J. D. Latimer, on account of pecuniary embarrass- 
ment, did not work a forfeiture of his homestead right and 
exemption. Const., sec. 51; Barnes v. White, 53 Tex., 628. 


Stayton, Associate Justice.— The property in controversy origi- 
nally belonged to J. D. Latimer, one of the defendants in error, who 
in copartnership with one Cully carried on in a store-house on the 
lot a mercantile business until about the close of the year 1876, at 
which time he became financially embarrassed and ceased to do busi- 
ness as a merchant; since that time he has never conducted on the 
property any mercantile or other business. 

The upper part of the house upon the lot was used by Latimer 
(he being a married man) as a residence, from the first of the year 
1876 until about the Ist of November, 1877, at which time he re- 
moved his family to a house on the east half of block 49, in the 
same town, which was distant from the lot upon which the store- 
house is, some three or four hundred yards, where with his family 
he has continuously resided since that time. 

Latimer has not occupied the store-house for any purpose since 
his removal therefrom, and about the 1st of September, 1877, rented 
it to Charles Block, who occupied it and used it for mercantile pur- 
poses about one year, and it has been rented to other persons con- 
tinuously since Block ceased to use it; the rent for the property has 
been about $50 per month. 

Since Latimer ceased to do a mercantile business in 1876, he has 
been engaged in clerking for other persons, and doing such other 
work as he could get to do, and since that time has been mainly 
dependent upon the rents received from the property in controversy 
for a support. 

The property in controversy was sold under an execution which 
issued under a judgment in favor of plaintiffs in error against Cully 
& Latimer, and was bought by plaintiffs in execution, who received 
a deed from the sheriff therefor on the 12th of February, 15878. 

This action was brought to try title to the property «above 
referred to, and to other town lots which will be hereafter referred 
to, against Latimer and wife, who as a defense, in so far as the 
store-house and lot upon which it stands are concerned, set up that 
the same was protected to them against forced sale, under the con- 
stitution, as the place of business of the husband, and they claim 
that it has always been the intention of Latimer to resume business 
as a merchant when his financial condition is such as to enable him 
to do so. 
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The constitution of this state protects to the family in a city, town 
or village a homestead which “shall consist of lot or lots, not to 
prac in value $5,000 at the time of their designation as the home- 

tead, without reference to the value of any improvements thereon ; 
provided, that the same shall be used for the purposes of a home, 
or as a place to exercise the calling or business of the head of a 
family.” 

This court has held that the place of the home of the family, as 
well as the place of business of the head of the family, in a city, 
town or village, although not upon contiguous lots, was protec ted 
from forced sale, so long as used for the purposes contemplated by 
the constitution. Miller ». Menke, Galveston Term, 1880. 

The constitution recognizes that to establish and preserve a 
homestead in a city, town or village, the property must “be used 
for the purposes of a home, or as a place to exercise the calling or 
business of the head of a family;” and it also recognizes “ that any 
temporary renting o1 the homestead shall not change the character 
of the same, when no other homestead has been acquired.” 

To preserve the place of business, which is separate and distinct 
from the home, as a part of the homestead, two things must con- 
cur: Ist. The head of a family must have a calling or business to 
which the property is adapted and reasonably necessary. 2d. Such 
property must be used as a place to exercise the calling or business 
of the head of the family. 

The words “ calling” and “* business” are evidently used in the 
constitution in a very broad sense when taken together, but the sig- 
nification of each one is uncertain; vet we are to infer that they 
were not used to designate the same thing, 

Taken together, they certainly embrace every legitimate avoca- 
tion in life by which an honest support for a family may be 
obtained. 

The former was probably used in the sense of “ profession ” or 
“trade,” which would embrace all such employments as by course 
of study or apprenticeship in any of the learned professions, liberal 
arts, or mechanical occupations, a person has acquired skill or abil- 
ity to follow, and which has become practically a matter of per- 
sonal skill, in its nature not temporary in existence. 

The latter word was probably used in contradistinction to the 
other, to denote that which Mr. Webster defines to be the general 
meaning of the word, “ that which occupies the time, attention and 
labor of ‘men for the purpose of profit or improvement,” and this 
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may be temporary. The defendant Latimer might not be em- 
braced in the first, but would be embraced in the latter. 

The “calling” may exist as a fact, whether it be practiced or not; 
with the other, the actual employment in the given occupation fur- 
nishes the only means to determine whether the “ business” exists 
or not. 

With the one as well as with the other, the use of the property in 
the calling or business of the claimant is essential to preserve the 
exemption after a sufficient designation has been made. 

At the time the property now in question was sold, Latimer was 
not pursuing the business of a merchant, to which the house and 
Jot were adapted and necessary, but it seems was clerking for other 
persons; and the fact that his business may have been that of a mer- 
chant at a former period cannot affect the question, which is, 
“What was his business at the time the sale was made?” 

Nor can the fact that he contemplated, if he ever became able to 
do so, to resume the business of a merchant, give to him that char- 
acter, if it did not exist in fact. 

The law no more protects a man in a place to do business which 
he is not doing, and not making any immediate preparation to do, 
than it protects to a mana place for a home whith is not in fact 
home, or in reference to which no steps have been taken to make it 
a home for the family. 

The law protects the place of business because it is the place of 
business, which cannot be unless the head of the family is occupied 
in a business to which the property is adapted and reasonably 
necessary. 

We conclude, under the facts of this case, that the defendant Lat- 
imer did not have any business at the time the sale in question in 
this cause was made which made the store-house and lot necessary 
or proper to the exercise of such business. 

It matters not what the calling or business of a man may be (and, 
as we have before said, a calling or business is one of the essentials 
to entitle a person to an exempted place for its exercise), if he does 
not use the property for the purpose for which the exemption is 
given, it will be lost. That the failure to so use the property may 
result from financial embarrassment does not alter the rule, for 
the law does not exempt that which a man might like to use, but is 
unable to use for want of means; but it exempts that which he 
does use. 


If a physician, lawyer, or any other professional man, having an 
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office in which he had exercised his calling, should abandon his 
calling, or cease to exercise it, from any cause whatever, whether 
from inability to follow it or disinclination to do so, and should en- 
gage in some other business which did not make such an office nec- 
essary or proper, no one would question that it would lose its 
exemption, if so situated as not to be protected as a part of the 
home. 

When a person who owns property exempted from forced sale by 
reason of its being used for, and necessary to, the exercise of his 
calling or business, abandons such calling or business, and embarks 
in some other which does not require the use of such exempted 
property, in principle such act amounts to an abandonment of the 
place of business as fully as does the acquisition of a new home 
operate an abandonment of the old homestead. 

It is true that a temporary renting does not operate an abandon- 
ment of the homestead, but that is not the question in this case. 
The question here is, can a man, after he has ceased to follow a 
business for which he has used property, and for the exercise of 
which business such property was necessary and proper, and there- 
fore exempted, who has embarked in other business, to the success- 
ful prosecution of which such property is not necessary, hold such 
property still exempted from the payment of his just debts, simply 
because he may have a desire or intention at some future time to 
re-embark in the business which gave the exemption? This question 
must receive a negative answer. 

This action was also brought to recover lots 7, 8, 9, 10, 11 and 
12, in block 47, in the town of Texarkana, which plaintiffs in error 
had also bought at sheriff's sale, made under their execution; but it 
appears that, prior to any right therein vesting in them, J. D. Lati- 
mer, in consideration of money which he had borrowed from his 
wife, Kittie Latimer, which was her separate property, had sold 
said lots to his wife, and his deed to her was at once placed upon 
record. The evidence does not show that this conveyance was 
fraudulent. 

The proof further shows that the rental value of lot 6, on block 
21, from the time the plaintiffs in error bought the same until the 
trial of this cause, was $50 per month. M. W. Edwards, 8. Hogan 
and Mrs. Kittie Latimer were defendants in this action. Edwards 
and Hogan put in a defense, but offered no proof. Mrs. Latimer 
set up claim to lots above named, in block 47. The cause having 
been tried by the court below without a jury, the judgment will 
be reversed, and such judgment will be rendered in this court as 








680 Suryock & Rowtanp v. Latimer. [Tyler Term, 1882.] 








Opinion of the court. 





ought to have been rendered in the court below, which will be that 
the plaintiffs in error have and recover of J. D. Latimer, M. W. Ed- 
wards, S. Hogan and Kittie Latimer, lot number 6, in block 21, in 
the town of Texarkana, Bowie county, Texas, with the improve- 
ments thereon, and that they have their writ of possession therefor 
to be issued by the district court of Bowie county. And further, 
that the plaintiffs in error do have and recover from J. D. Latimer 
for the rent of the property which will be adjudged to them, the 
sum of $1,221, same to bear interest at the rate of eight per cent. 
per annum, from the 5th day of March, A. D. 1880. And further, 
that the plaintiffs in error recover from all the defendants, except 
Mrs. Kittie Latimer, the costs of this court and of the court below; 
and judgment will be further entered quieting Mrs. Kittie Latimer 
in her title to lots 7, 8, 9, 10, 11 and 12, in block 47, in the town of 
Texarkana, Bowie county, Texas, and for costs in her favor against 
the plaintiffs in error. 
REVERSED AND RENDERED. 


[Opinion delivered October 27, 1882.] 
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ABATEMENT. See MissornperR or Parttes, 1. 


ACKNOWLEDGMENT. See CertrricatE oF ACKNOWLEDGMENT. 

1. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the cer- 
tificate of the officer recites that the wife signed the deed as her voluntary act and 
deed, etc., the omission to certify that she acknowledged that she had also “‘ sealed 
and delivered *’ the deed as prescribed by the form given in the statute, is not 
material. Mullins v. Weaver, 5. 


ACQUIESCENCE. See Bounpary, 4. 

1. A formal order of court expressly confirming a guardian’s sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done 
by the court showing tbat it recognized and acquiesced in it as a completed sale. 
Robertson v. Johnson, 62. 


ACTION. SeeCausse or Action. Damaaes, 7,8, 28. Estates or DecEDENTs, 9. 
HomMeEsTEAD, 9. NEGLIGENCE, 9. Promissory Norr, 4. Srarures Con- 
STRUED, 4. 

1. A less estate in land than a fee simple may form the basis for the action of 
trespass to try title. Thurber v. Conners, 96. 

2. One in whose favor an action of forcible entry and detainer may be properly 
brought, may, in lieu thereof, maintain trespass to try title. Jd. 

3. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, though 
the damages claimed may be less than five hundred dollars. Jd. 

4. The assignee or equitable owner of a chose in action may sue in his own 
name. G. H. dS. A. R’y Co. v. Freeman, 156. 

5. Where cattle were run over and killed by the cars of a railroad company, and 
the owner of the stock assigned the right to sue the company for the damage 
sustained, held, 

(1) That the assignment conveyed the right to sue, the tort being not one to the 
person, but to the estate. Id. 

6. An adult freedman, born of parents who were slaves in Georgia, was acci- 
dentally killed on the H. & T. Central Railroad in 1873. The father, who was 
still a resident of Georgia, sued the company for damages. Held that, in the ab- 
sence of evidence showing that the laws of Georgia differ from those of Texas, 
the legal relation of father and son existed between the two, and the father was 
competent to sue as such. H. & T. C. R’y Co. v. Baker, 419. 

7. Under the statutes (R. S., arts. 2899, 2900), an action for actual damages lies 
in favor of the parent, etc., for damages against a corporation for negligently 
causing death, whether an action ever accrued in favor of the deceased or not. 
Such action lies in case of the instantaneous death. J. & G. N. R’y Co. v. Kin- 
dred, 491. 
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ADMINISTRATION. See Community Prorverty, 5. Estates or DeEcEDENTS. 
ExecuTors AND ADMINISTRATORS. 

1. One owning community property with the wife, on her death sold it, without 
qualifying under the statute so as to administer it. He sold for the putpose of 
paying community debts, and afterwards gualified under the statute as survivor, 
and conveyed by deed the same property to the purchaser from his vendee in the 
first sale. Ina suit between the heirs of his deceased wife and the parity claiming 
title under the last deed, held, 

(1) The fact that the surviving husband may have parted with his individual in- 
terest by the first deed could not impair his right, after qualifying as survivor, to 
administer the residue of the community interest, title to which passed by the 
second deed. 

(2) A verbal partition between the heir of the deceased wife and the party 
claiming under the deed, made before the surviving husband qualified, conferred 
no right on the heir to any portion set apart to such heir by the partition. The 
parties had no power to withdraw any portion of the property from administration 
by the husband. 

(5) It was the right of the surviving husband to sell for the payment of commu- 
nity debts, even though the property brought more than enough for that purpose. 
The right of the heir of the deceased wife to the interest in the excess derived by 
inheritance from the mother is secured by the bond of the surviving husband. 
Watkins v. Hall, 1. 

ADMINISTRATOR'S SALE. See Apmryisrration. Exrcutrors AND ADMINIS- 
TRATORS, 2-6. 
ADMISSIONS. ; 

1, When the suit is against the defendants as joint contractors, evidence of 
admissions by one of the two that he had, as agent for the other, made the con- 
tract sued on, is mere hearsay, ard no evidence to charge either of the defendants. 
There being no evidence of the contract sued on, the exclusion of evidence on 
other points will not be revised. Stringfellow v. Montgomery, 349. 

AGREED CASE. 
1. See opinion commending the practice of presenting a cause for hearing as an 
agreed case. Braden v. Gose, 37. — 
AGREEMENT. See Parot AGREEMENT, 1-4, 
ALTERATION. Sce Erasure, 1. 
AMENDMENT. See Pieaprine, 13. Practice 1x District Court, 32. 
ANCIENT INSTRUMENT. See Evipence, 14, 15. 
APPEAL. See Practice rx District Court, 33. Practice 1x SupReME Covrt, 
16-20. 

1. In counties where the civil jurisdiction of the county courts is abolished 

and vested in the district courts, appeals from judgments rendered in the courts of 
justices of the peace may be taken to the district courts. Daridson v. Patton, 481. 

2. Sec. 3, art. V, Const. of 1876, provides that the supreme court shall have 
appellate jurisdiction only, and which shall extend to civil cases of which the dis- 
trict courts have original or appellate jurisdiction. That the district court has 
appellate jurisdiction over a case, is sufficient to confer jurisdiction upon the 
supreme court on appeal in such case. Id. 

3. Under the probate acts of the fifteenth legislature (August 9 and 18, 1876), 
a bond was required as a prerequisite to an appeal from the county to the district 
court in cases pertaining to estates of deceased persons. Lumpkin v. Smyth, 489. 

4. An application for the probate of a will was resisted in the county court 
by a guardian of the estate of certain minors; being unsuccessful, appeal was 
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APPEAL — continued. 


taken to the district court July, 1879. Held, a motion to dismiss the appeal for 
want of jurisdiction, resulting from the absence of an appeal bond, should have 
been sustained. Id. 

APPEAL BOND. See Arprat, 3, 4. 

1, An appeal bond executed by an appellant, whose petition of intervention 
was dismissed as insufficient, was made payable only to the party in whose favor 
a judgment below was rendered on a promissory note and foreclosing a vendor’s 
lien. Held, 

(1) The defendant below, against whom the judgment was rendered, was a nee- 
essary party to the appeal, and the appeal bond should have been made payable 
to him as well as to the plaintiff. Greenmwade v. Smith, 195. 


ARGUMENT OF COUNSEL. See Practice 1x District Court, 26. 
ASSESSMENT. See Taxartron, 9, 10. 


ASSIGNMENT OF ERRORS. See Practice 1x SuprREME Court, 20. Writ or 

Error, 5. 
1. A question not raised by the assignment of errors, and not directly made in 

the briefs of appellant on the original hearing, will not be considered. Fretel- 

lieve v. Hindes, 392. 

2. See this case for assignments held to be too general. Barnard v. Tarleton, 

402. 

3. In cases tried without a jury, a party desiring to appeal should avail himself 
of the statute requiring the judge, when requested, to state in writing his conclu- 
sions of fact and law; the object of that statute being to enable the appellant to 
point out in his assignment of errors the precise points on which the case was 
decided. Hardin vy. Abbey, 582. 

4. When the assignment of error is too general, the court may nevertheless take 
notice of fundamental errors, apparent of record. Id. 

ASSIGNOR AND ASSIGNEER. See Bankrupt, 1. 

1. The assignee or equitable owner of a chose in action may sue in his own 
name. G. H. &)S. A. R. RR. v. Freeman, 156. 

2. Where cattle were run over and killed by the cars of a railroad company, 
and the owner of the stock assigned the right to sue the company for the damage 
sustained, held, 

(1) That the assignment conveyed the right to sue, the tort being not one to the 
person, but to the estate. Id. 

ATTACHMENT. See Dettvery, 1. Evipence, 12. Homesreap, 3. TRitau or 
Ricur oF Property, 1. WaAREHOUSEMAN’s REcEIPT, 1. 

1. An attachment bond is not required to be under seal. Bernhard & Co. r. De 
Forrest & Co., 36 Tex., 519, to that effect, and overruling earlier cases, approved. 
Gasquet v. Collins, 340. 

2. The proceeds of attached property being by order of court placed in bank, 
subject to further order, and there being a bill of exceptions to the ruling of the 
court quashing the attachment, held, that the ‘plaintiff in error was entitled to 
have the latter ruling revised, and this notwithstanding some contradictory 
recitals in the record. Id. 

3. When the ground for attachment is sufficiently set forth in the affidavit, a 
general prayer in the petition for ‘* process *’ is sufficient to authorize the issuance 
of the writ. The writ becomes a matter of right on the filing of the proper 
affidavit and bond required by the statute. De Caussey v. Baily, 665. 

4. An attachment bond made payable to a firm in the partnership name is suffi- 
cient when the suit is against the firm in the firm name. Id. 
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ATTACHMENT BOND. See Arracument, 1, 4. 
ATTORNEY. See Evipence, 26. 


ATTORNEY GENERAL. 


1. Although the attorney general is classed by the constitution as belonging to 
the executive department, and district and county attorneys are classed as belong- 
ing to the judicial department, the legislature, under the clause declaring that the 
attorney general ‘‘ shall perform such other duties as may be required by law,” 
had the power to make that officer the adviser of district and county attorneys, 
and the representative of the state in suits for the recovery of money due the state 
in counties in which there are no district or county attorneys. State v. Moore, 307. 

2. The legislature, however, cannot empower the attorney general to take con- 
trol of cases in which the constitution makes the county or district attorneys the 
representative of the state; nor can it empower him to deprive those officers of the 
fees which are by law allowed in such cases. Jd. 

3. The constitution gives to district and county attorneys the power to represent 
the state in all cases, civil and criminal, in the district and inferior courts of their 
respective counties, except in those cases where it confers that power on the 
attorney general. Jd. 

4. The legislature, unless expressly authorized to do so, cannot withdraw power 
from the hands in which the constitution has placed it. Such power cannot be 
implied. Jd. 


ATTORNEYS’ FEES. See District Arrorney, 3. 
AUTHENTICATION. See Jupamenrt, 8. 
AUTHENTIC INSTRUMENT. See Powers, 1. 


BANKRUPT. See Jurispictrion, 4. 


1. Title to land owned by the bankrupt at the time of the adjudication of bank- 
ruptcy against him passes to the assignee, for the purposes of the trust, though not 
scheduled, as effectually as though it had been. Jones v. Pyron, 43. 

2. Land thus owned, and not scheduled as part of the bankrupt’s estate, if not 
disposed of by the assignee in bankruptcy, remains after the termination of pro- 
ceedings in bankruptcy the property of the bankrupt or of his heirs. Jd. 

3. The mere omission to schedule such property constitutes no ground either in 
law or equity for denying to the heirs of the bankrupt the benefit of their title on 
the termination of proceedings in bankruptcy, as against parties who show no 
other ground of attack than the failure to schedule it. Jd. 

4. A creditor holding a debt discharged by the bankruptcy of the debtor, but 
upon which the debtor afterwards suffers judgment in a state court, cannot attack 
for fraud a conveyance made by the procurement of the debtor prior to the date of 
the judgment. Hodges v. Taylor, 196. 


BILL OF EXCEPTIONS. 

1. A bill of exceptions, in an action to recover actual damages for personal injuries, 
was taken to the action of the court in admitting, over objections, evidence “of 
the worldly condition of plaintiff, and how many children he had, and whether 
they were dependent on him for a support.’’ The statement of facts showed no 
direct evidence of plaintiff's pecuniary condition, but did show the number of 
plaintiff's children, and that in answer to a question as to who supported them, he 
answered, ‘‘| have to support them.”’ Held, 

(1) The bill of exceptions was substantially supported by the statement of facts. 

(2) The suit being for actual damage, the answer to the question was calculated 
to excite the sympathy of the jury, and its admission was error. Dreiss vy. Fried- 
rich, 70. 
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BILL OF EXCEPTIONS — continued. 

2. A jury returned into court with a verdict. The district judge, upon examining 
it, refused to receive it. The jury retired, and again came into court with another 
verdict, which was received. The district judge gave to counsel of the losing 
party a statement certifying to the terms of the first verdict. On motion for new 
trial, the refusal to receive the first verdict was urged as a ground for new tral. 
On appeal, held, 

(1) The action of the trial judge was not before the supreme court for revisal — 
not appearing by bill of exceptions. 

(2) If the certificate of the judge to the terms of the verdict, etc., be held to be 
in effect a bill of exceptions, yet as it was not shown that objection was made at 
the time to the action of the judge, that action would not be revised. 

(3) But the action was not condemned as error, had it been before the court on 
appeal. J. dG. N. R’y Co. v. Stewart, 166. 

3. A bill of exceptions which shows that the only objection raised to evidence 
offi re 1 was obviated, and that the evidence was then introduced without further 
objection, shows nothing of which the party can complain. Willis v. McNeill, 465. 

BILL OF LADING, 

1. B. having received advances from C. & C., of Galveston, on the faith of his 
agreement to ship them certain goods, delivered the goods to a carrier to be trans- 
ported to Liberty, the carrier executing duplicate bills of lading specifying that 
the goods were to be delivered to the care of W. at Liberty, to be forwarded to 
C.&C. After delivering without indorsement one of these bills of lading to 
C. & C., B. procured from A. & Co. advances on the same goods, they having in- 
quired of W., and being informed by him that he held the goods subject to the 
order of B. W. had never seen or had notice of the bill of lading. Held, 

(1) That the rights of the pledgees attached when the goods were delivered to 
the carrier under a bill of lading declaring that the goods were to be forwarded 
to them. 

(2) That the delivery of such a bill of lading to the pledgees whilst the goods 
were in transit, although without indorsement, was a sufficient consummation of 
the agreement, if so intended. 

(5) That thereafter the rights of the pledgees were superior to those of the orig- 
inal owner, or any acquired through him, and this, too, although the warehouse- 
man and forwarding agent at Liberty, having no notice of the bill of lading, 
held the goods subject to the order of the shipper. Campbell et al. vy. Alford, 159. 

BOND. See Princrpat anp Surery, 1. 
BOUNDARY. See Mistakes, 1. 

1. Although the owner of land may have been misled by the false representa- 
tions of the owner of an adjoining tract to mark a division line between them 
differing from the true line, he will be bound by that line as to a third party 
who has been induced by his having marked and acquiesced in it to believe it to 
be the true line, and to purchase and make valuable improvements relying on it. 
Hefner et al. v. Downing, 576. 

2. If a party establishes and marks a boundary to his land without the exercise 
of proper care in determining the true line, his negligence has the same effect 
as to third parties misled by it as if he had acted knowingly. Jd. 

3. A third party would not be protected who had notice that the line was not 
recognized by the owner of the contiguous tract. Id. 

4. An agreement to establish a boundary may be implied from acquiescence; 
and the boundary so acquiesced in should be enforced for the protection of the 
third party who has purchased on the faith of it, and of the original proprietor 
who, acting in good faith, has been induced thereby to make permanent and val- 
uable improvements. Id 
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BOUNDARY — continued. 

5, Three surveys were made in 1848 on land believed to be vacant, and patents 
issued thereon. The field notes of each survey called for the northern iine of an 
older survey of a two-league grant as its southern boundary. The northern line 
of the older grant could not be identified by a marked line or by established corners 
at either end thereof, though in the grant its northeast corner was described with 
marked bearing trees, which after the lapse of years could not be found. The 
distance from the southern line (identified on the ground) to the northern line of 
the two-league grant was five thousand varas, as called for in the grant; but 
measuring from its southern line to the southern marked line of the three surveys 
made in 1848, the distance was about five thousand two hundred and forty varas. 
The supposed excess of two hundred and forty varas was located on and a patent 
issued. In trespass to try title between those claiming under the two-league grant 
and the patentee of the supposed vacant strip, held — 

(1) The-discrepancy of two hundred and forty varas in a line of such length 
should not be given conclusive effect in determining whether there was vacant land 
between the old grant and the three later surveys. 

(2) The northeast corner of the two-league grant being described therein, and 
being called for as a corner of one of the surveys made in 1848, by the surveyor 
who surveyed those surveys, and who also called in his field notes for the north 
line of the old grant as the south line of the three surveys, the presumption must 
prevail that the surveyor in 1848 saw the corner for which he called, and that his 
lines run were consistent with its location on the ground. 

(3) Such presumption is not affected by the fact that the old corner, as called for 
by the surveyor of the three junior surveys, would be two hundred and forty varas 
beyond the distance reached in a line calling to run five thousand varas. 

(4) The last locator, claiming a vacancy, must show that the call for the northern 
line of the two-league grant as being the southern line of the surveys made in 
1848, was a mistake, and, under the facts, a mere excess of two hundred and forty 
varas in a line of five thousand varas did not prove that mistake. Freeman v. 
Mahoney, 621. 


BREACH OF PROMISE. See PLeaprne, 7, 8. 


BREACH OF WARRANTY. See INDEPENDENT ADMINISTRATION, 2. War- 
RANTY. 


BURDEN OF PROOF. 

1. In an action for loss upon a fire insurance policy, on which the defendant 
pleaded that the fire was not accidental, but caused by the insured, he/d-error to 
charge the jury that the burden of proof was on the plaintiff to show “that the 
loss was an honest one; that is, that it was owing to causes not traceable to the in- 
sured or his agency.”” Dueyer v. Continental Ins. Co., 181. 

2. There is no such presumption that the owner of insured property burns, or 
causes it to be burned, whenever it is lost by fire. The contrary presumption does 
exist. Id. 


CASES APPROVED. 

1. Lynn wv. Le Gierse, 48 Tex., 138, approved. Grace v. Hanks, 14. 

2. Roberts v. Schultz, 45 Tex., 184, approved. Robertson v. Johnson, 62. 

5. Bassett v. Proetzel, 53 Tex., 569, and Barron vr. Thompson, 54 Tex., 235 
which hold that a failure to issue an execution within one year from the date of a 
preceding execution results in the loss of the judgment lien, approved. Deutsch 
v. Allen, 89. 

4. Ballard v. Perry, 28 Tex., 347, reaffirmed. Hines v. Thorn, 98. 

5. Stewart v. Crosby, 15 Tex., 546, reaffirmed; which decides that an ordinance 
appended to a constitution of the state, and adopted vy the same convention that 
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CASES APPROVED — continued. 
makes the constitution, is of equal binding force upon all the departments of the 
state as though incorporated in the constitution itself. Grigsby v. Peak, 142. 

6. Wintz e. Morrison, 17 Tex., 372, approved. I. & G. N. R’y Co. v. Stewart, 
166. 

7. See charge approved as not upon weight of testimony. Jd. 

&. Railroad Co. v. Winter, 44 Tex., 597, approved. Gage v. Neblett, 374. 

CASES DISCUSSED. 

1. Parnell v. Gandy, 46 Tex., 198, discussed. Lee &: Co. v. Stowe & Wilmerding, 
444, 

2. Autrey v. Whitmore, 31 Tex., 627, discussed. Wright v. Heffner’s Exec- 
utors, 518. 

CASES DISTINGUISHED. 

1. This case distinguished from Graves v. Lebanon National Bank, 10 Bush, 
overruled. Bennett v. S. A. R. E. B. d& L. Association, 72. 

2. This case distinguished from Henderson v. Railroad Co., 17 Tex., 560. Big- 
ham v. Bigham, 238. 

CASES OVERRULED. 

1. Holliman v. Rogers, 6 Tex., 91, overruled. Zutt v. Thornton, 35. 

2. An attachment bond is not required to be under seal. Bernhard & Co. v. 
De Forrest & Co., 36 Tex., 519, to that effect, and overruling earlier cases, ap- 
proved. Gasquet v. Collins, 340. 

3. Autrey vc. Whitmore, 51 Tex., 627, overruled in regard to waiver of vendor's 
lien. Wright v. Heffner’s Executors, 518. 

4. Autrey v. Whitmore, 31 Tex., 627, and Malone v. Kaufman, 38 Tex., 454, 
overruled. Hicks v. Morris, 658. 

CASES QUESTIONED. 

1. Notwithstanding Ex parte Towles, 48 Tex., 413, and Williamson rv. Lane, 
52 Tex., 336, the question of the validity of the various provisions in the Revised 
Statutes for contesting elections is still an open question. City of Fort Worth v. 
Davis, 225. 

CAUSE OF ACTION. See Action. Estates or Decepents, 7. Guaranty, 1. 
Homestead, 8. Partnersuip, 1. Promissory Nore, 4. 

1. The Galveston City R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs rv. Belcher, 30 
Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again an- 
nounced that an original cause of action is merged in a judgment of the district 
court in the plaintiff's favor, which cannot be vacated, or opened by writ of error 
or appeal, but remains valid and subsisting until set aside, and constitutes, in favor 
of the legal representatives of the plaintiff, the cause of action. Brooke v. Clark, 
105. 

CERTAINTY. 

1. An order of the probate court empowering a guardian to sell “‘ three hundred 
and twenty acres of land known as the headright of William H. Merrill,” ete., 
was sutticient. Robertson v. Johnson, 62. , 

CERTIFICATE OF ACKNOWLEDGMENT. See AckKNowLEDG@MENT, 1. 

1, See opinion for certificate of acknowledgment to a deed, which, though not 
in the form prescribed by statute, was held a substantial compliance with the law. 
Watkins v. Hall, 1. 

2. A certificate of acknowledgment of a married woman sufficiently shows her 
privy examination when it states that she was examined separate and apart from 
her husband. Coombes v. Thomas, 321. 

3. Belcher v. Weaver, 46 Tex., 294; Solyer v, Romanet, 52 Tex., 567, approved, 
Id. 
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CERTIFICATE OF ACKNOWLEDGMENT — continued. 

4. The certificate of the separate acknowledgment of a married woman is con- 
clusive of the facts therein stated, where the conduct of the grantee is in good 
faith, and he pays a valuable and adequate consideration for the property. Wal- 
tee v. Wearer, 569. 


° 
CERTIFIED COPY. See Jupemenrt, 8, 9. Prosatre Marrers, 1. 

1. A certified copy from the general land office of a deed properly filed in that 
department, and which under the statute had the force anc effect of an original 
in that office, is admissible in evidence, after evidence of the loss of the original. 
Hines v. Thorn, 98. 


CHALLENGE TO ARRAY. See Practice 1x District Court, 11. 


CHARGE OF COURT. See Brut or Exceptions, 2. Damages, 16, 21. Dur Drt- 
IGENCE, 2. Exempiary Damaaes, 4. Mawnpracticr, 1, 2. MErAsURE oF 
DaMAGEs, 3. NEGLIGENCE, 3, 6. SEQUESTRATION, 3. TREsPAss TO TRY 
TITLE, 7. 

1. See case for an erroneous charge on the limitation of three and five years, held 
to be manifest error. Childress v. Grim, 56. . 

2. Where the evidence to a fact is positive and not disputed or questioned, it is 
to be taken as an established fact; and the charge of the court should proceed 
upon that basis. J. & G. N. R’y Co. v. Stewart, 166. 

3. A eharge which makes the controlling issue in the case one to which no evi- 
dence had been adduced, is erroneous. Altgelt v. Brister, 432. 

4, So also is a charge which is so framed that the jury might have inferred 
from it the opinion of the court on a material issue of fact, as to which there was 
conflicting evidence. Id. 

5. Where portions of the charge given were calculated to mislead the jury, al- 
though the view of the law intended to be presented was correct and would have 
been rightly understood by one of legal training, a special charge clearly present- 
ing the law, being asked, should have been given. Willis d Bro. v. McNeill, 465. 

6. See also the opinion for a suggestion as to the evil effects which may result 
from the repetition in the charge of a legal principle which has already been once 
clearly stated. Jd. 


CHOSE IN ACTION. See Action, 4. 


CITATION. See Santary, 2. Servicer, 3. Wr, 1. 

1. The issuance without fee of copies of original citations is one of the burdens 
devolving upon a district clerk as incident to his office under existing statutes. 
Hallman v. Campbell, 54. 

2..In a suit against the state, brought under an act of the legislature allowing 
such suit, but not prescribing the mode of service of citation, service upon the 
governor or attorney general is properly made. State v. Steele, 200. 

CITIES AND TOWNS. See Ingunction, 5. Scitoon Tax. 

1. The city council of Brenham, acting under a general law, assumed control of 
the public schools within its limits by resolution adopted April 26, 1875; having 
thus assumed control, the city had authority to submit to a vote of the property 
tax-payers of the city, the question whether or not there should be raised by tax- 
ation such an amount, in addition to the amount received from the state, as would 
be necessary to conduct the public free schools of the city for ten months in the 
year; such amount not to exceed one-half of one per cent. Dwyer v. Hackworth, 
245. 

2. Such an election having been held, the returns canvassed by the city council, 
and the result declared that the tax had been carried by the requisite two-thirds 
vote, in te absence cf a proper proceeding to contest the election, or to revise the 
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CITIES AND TOWNS —continued. 
determination of the result thereof, it was not competent to have such result in- 
quired into and the declaration of the result revised, on the suit of a tax-payer, 
seeking to enjoin the collection of the tax. Jd. 

3. The city of Brenham had authority, by virtue of statutory provisions and a 
vote of its property tax-payers, to levy a tax not to exceed one-half of one per 
cent. to support its public free schools for ten months in the year; and although 
the amount levied and raised for that purpose proved to be greater than was re- 
quired, the discretion of the city council in fixing the amount will not be revised. 
Id. 

4. After the city of Brenham assumed control, in pursnance of law, of its public 
free schools, its public school houses became public buildings in contemplation cf 
law, and the city could impose a tax of one-fourth of one per cent. for their 
erection. Jd. 

5. The validity of a city tax, legally levied, to pay interest on city bonds, which 
were issued under power conferred by charter, cannot be affected by the fact that 
the money borrowed on the bonds was misappropriated; nor can the collection of 
a tax to pay bonds be enjoinesl, on the ground that the bonds are invaiid, unless 
the bondholders be made parties. Id. 

6. The ordinances of the city of Brenham, creating a board of assessment to 
examine and revise the lists of property, after the same had been duly rendered 
and accepted, and entered as satisfactory by the assessor and collector, were with- 
cut authority and illegal. Id. 

7. Under the city charter of Brenham, when the property owner once inven- 
tories and values his property, and the valuation is agreed to by the assessor, it 
cannot afterwards be disturbed; the action of a tribunal created by the city, and 
known as the committee on assessments, which sought after such valuation and 
agreement to change the assessment, was illegal and void. Id. 

&. A city is not liable for illegal acts done by its officers, and a petition claiming 
damages of the city because of such alleged illegal! acts is bad on general demurrer. 
Corsicana v. White, 382. 

9. The act of 1874, by virtue of which the city charter of Brenham was 
amended in September, 1875, provides, ‘‘ No amendment shall be proposed or 
submitted by any board of aldermen which shall contravene, or be repugnant to, 
the constitution or statute laws of this state.’’ The act of March 15, 1875, au- 
thorized cities and towns to levy, for school purposes, a tax of one-fourth of one 
per cent. in addition to the tax allowed to be levied by the general laws. The 
city of Brenham adopted an amendment to its charter providing for the levy of 
a school tax of one-half of one per cent. Held — 

(1) The amendment to the charter which proposed to authorize the levy of atax 
of one-half of one per cent. was repugnant to the act of 1875. 

(2) The lien given by the constitution of 1869 on property for taxes, attached 
not to property of the tax-payer generally, but only to each separate tract of land 
for the taxes assessed against it. Jodon v. City of Brenham, 655. 


CITY COUNCIL. See Cirres anp Towns, 2. 
CLERK COSTS. See Costs, 1. 


COLLATERAL PROCEEDING. See Scnoor Tax, 6 
1. In a collateral attack upon the judgment of a domestic court of record of 
general jurisdiction, the nullity of the judgment for want of jurisdiction over the 
person of the defendant was insisted on, because the return upon the writ of cita- 
tion by publication showed that the alleged publication, as therein recited, could 
not have been made. The judgment, however, recited that the defendant failed 
Vou. LVIT— 44 
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COLLATERAL PROCEEDING — continued. 

to appear and answer ‘‘ but wholly made default, although duly cited with proc- 
ess,’ ete. Held — 

(1) To determine whether the record shows affirmatively that there was proper 
service, the whole of it must be considered together. 

(2) The recital in the judgment, which was the last act of tue court in the case, 
reciting that the defendant was “ duly cited with process,’’ imports in a collateral 
proceeding absolute verity. Treadway v. Eastburn, 209 


COLLATERALS. See Desror AND CREDITOR, I. 


COLONIZATION LAWS. See LeersLatirve GRANT, 1. 

1. A power of attorney was executed by a colonist on the 7th day of October, 
1835, authorizing the attorney to sell, convey and confirm to a third party named, 
‘or any person he may choose,”’ and a good title in the name of the principal to 
make, to the league and labor of land to which he was entitled as a colonist, as 
soon as title should issue. The instrument contained clauses of ratification, author- 
ized substitution, renounced, according to the usual form, all laws that could affect 
its validity, and declared the power to be irrevocable. Title issue on the land on 
the 12th of October, 1835. The instrament was filed for record on the 12th of 
October, but recited its delivery on the 7th of October, 1835. JTeld, 

(1) Though not executed with the formalities necessary to make it an authéntic 
instrument, it aid not for that cause fail to take effect at its date. 

(2) The effect of the instrument, if valid, was to place the land the colonist ex- 
pected to receive beyond his control. 

(8) Though no consideration was recited, it was manifestly a contract to sell, and 
implied a consideration, since the power was made irrevocable. 

(4) Being a contract to sell before the issuance of title, it was in violation of the 
colonization laws in force, void, and conferred neither title or authority to convey 
title. Cook v. Lindsay, 67. 

COMMUNITY PROPERTY. See Homesteap. 

1, One owning community property with the wife, on her death sold it, without 
qualifying under the statute so as to administer it. He sold for the purpose of pay- 
ing community debts, and afterwards qualified under the statute as survivor, and 
conveyed by deed the same property to the purchaser from his vendee in the first 
sale. In a suit between the heirs of his deceased wife and the party claiming title 
under the last deed, held, 

(1) The fact that the surviving husband may have parted with his individuat in- 
terest by the first deed could not impair his right, after qualifying as survivor, to 
administer the residue of the community interest, title to which passed by the 
second deed. 

(2) A verbal partition between the heir of the deceased wife and the party claim- 
ing under the deed, made before the surviving husband qualified, conferred no 
right on the heir to any portion set apart to such heir by the partition. The par- 
ties had no power to withdraw any portion of the property from administration by 
the husband. 

(3) It was the right of the surviving husband to sell for the payment of commnu- 
nity debts, even.though the property brought more than enough for that purpose. 
The right of the heir of the deceased wife to the interest in the excess derived by 
inheritance from the mother is secured by the bond of the surviving husband. 
Watkins v. Hiall, 1. 

2. The interest resulting from a loan of the wife’s money is not protected by 
statute as the separate property of the wife against liability for the husband's 
debts. Braden vy. Gose, 37. 

3. To satisfy an execution against the husband, a levy was made on land can- 
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COMMUNITY PROPERTY — continued. 
veyed to the wife during coverture in consideration of money paid, two-thirds of 
which was the separate property of the wife, and one-third was interest accumu- 
lated from a Joan of her separate means. Held, 

(1) That an undivided interest of one-third of the land was community prep- 
erty, and subject to execution and sale to satisfy the debt of the husband. 

(2) It is not necessary to procure a partition of land owned by tenants in com- 
mon in order to subject the interest of one or more of them to sale under exe- 
eution. 

(5) The schedule of the wife’s separate estate having been filed for record, and 
which embraced the land, before the levy, a levy upon the entire tract to satisfy 
the husband’s debt afforded no ground for injunction. Id. 

4. Land granted by the republic to one because of his being a married man, was 
the community property of his wife and of himself. though the grant bore date 
after her death; one-half interest therein descended to her heirs, subject to the 
payment of community debts. Caruth v. Grigsby, 259. 

5. Where the only evidence that the wife had qualified as survivor of the com- 
munity consisted of an application by her, under the statute, for the appointment 
of three named appraisers, and of an instrument on file in the county court, sworn 
to by two of these persons, purporting to be an appraisement of the property be- 
longing to the estate of the deceased husband: Held, 

(1) That the latter instrument conveyed no notice that the wife was seeking to 
qualify, under the statute, as survivor of the community. 

(2) In the absence? of any order of court and of anything showing that the in- 
ventory was made or filed by the wife, that the evidence was insufficient to show 
that she had qualified under the act of August 26, 1856. Busby v. Davis, 323. 

6. After the death of his wife in 1°65, P., with the children of that marriage, 
continued to occupy the community homestead tract of four hundred and fifteen 
acres, and to use the other community property. In 1868 P. married a widow 
who had a homestead of her own, but lived with him on his homestead. P. 
died in 1875, and his widow married R., and with him continued to occupy the 
P. homestead, denying the demand of P.’s children by his first wife for possession 
or partition. P.’s administrator took possession of his personal estate, including 
community property of the first marriage, and its proceeds. The heirs joined by 
their guardian brought this suit in the district court against Mrs. R., her husband 
and the administrator, stating these and other faets, praying for partition and 
other relief. A general demurrer to the petition was sustained. On appeal, held, 

(1) That the surviving husband did not become liable to the children of the 
community for and by reason of his continued occupation of the entire homestead 
tract of four hundred and fifteen acres, no partition having been demanded. 

{2) The second wife was during P.’s life-time protected in his homestead rights 
in the old homestead, but those rights, being personal to him, terminated at his 
deati:. 

(3) The second marriage may, in its effects on the rights of the wife, be re- 
garded as equivalent to the establishment of a new homestead on land owned by 
the husband in common with the children of the first marriage, the homestead 
right attaching only to the husband's interest in the tract and so as not to preju- 
dice any rights of the children. 

(4) These homestead rights were not affected by the fact that the second wife 
at the time of her marriage with P. already had a homestead. 

(5) On the death of P. his children became entitled to partition of their inter- 
est derived through their mother, irrespective of the question of homestead; and 
after demand and denial of their rights, they became also entitled to the value of 
the use and occupation. 

(6) The rights of the children to partition as heirs of P. were subject to the 
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COMMUNITY PROPERTY — continued. 
homestead rights of their step-mother, attaching to their father’s interest in the 
community homestead tract, and subject also to the rights of the administrator of 
their father’s estate. 

(7) The children were also entitled to their mother’s interest in the personal 
property, or its value, and subject, as just stated, to their interest in their father’s 
personal estate. 

(8) The homestead rights of P.’s widow were not forfeited by her marriage 
to R. 

(9) The petition stated a good cause of action, and one within the jurisdiction 
of the district court. Pressley’s Heirs vy. Robinson et al., 453. 

7. E., the second wife of her deceased husband, while living in another state, 
and before his removal to Texas, was guilty of such outrages toward him as ren- 
dered their living together insupportable. By mutual consent, the husband sepa- 
rated from her without adecree of divorce, and after removing to Texas with the 
children of his first marriage, he married a third time to one who was ignorant of 
the fact that he had then a wife living. Afterwards, during coverture with his 
third wife, he acquired real estate in Texas, and died. In a suit between E.., 
claiming a community interest in the land thus acquired in Texas, and a child of 
the first marriage, held, 

‘ (1) The matrimonial relation, when once formed, continues until terminated by 
death or judicial decree. 

(2) That relation, when once established, secures to the wife a community inter- 
est in all the property that may be thereafter acquired by either of the parties, 
except such as may be obtained by gift, devise or descent. 

(5) The rights of the parties resuiting from the marriage relation are fixed by 
statute law, and have remained unatfected by civil law rules applicable to putative 
marriages since 1840, when the common law and the marital rights system of 
Texas were both adopted by act of the republic of Texas. 

(4) The separation of E. from her husband did not, under the circumstances 
above stated, work a forfeiture of her subsequently acquired community rights to 
land purchased by him in Texas. 

(5) The rights in the estate of the last wife, who married in ignorance of the 
former subsisting marriage, are not involved in this decision. Routh v. Routh, 589. 

8. The husband is the only necessary or proper party in a suit to recover dam- 
ages for the wrongful seizure under sequestration of the community property. 
Edringion v. Newland, 627. 


COMPTROLLER. , See Principat AND Surety, 4, 5, 7, 8,9. Taxarton, 1, 2, 3, 6, 8. 


CONSIDERATION. See Guaranty, 1. PArtTNersHip, 1. PRINCIPAL AND 
Surety, 10. 

1. A deed from the husband conveyed property which the wife had attempted 
at a former time to convey without being joined by him. The attempted convey- 
ance from the wife recited a consideration of $1,500 received by her, and this deed 
was referred to in the subsequent conveyance made by the husband, though his 
deed recited only a nominal consideration. In a proceeding by a creditor, attack- 
ing the deed from the husband, held, 

(1) That the deed from the husband was prima facie for a consideration 
‘* deemed valuable in law.”’ Deutsch y. Allen, 89. 


CONSIGN MENT. 

1. B. having received advances from C. & C., of Galveston, on the faith of his 
agreement to ship them certain goods, delivered the goods to a carrier to be trans- 
ported to Liberty, the carrier executing duplicate bills of lading specifying that 
the goods were to be delivered to the care of W. at Liberty, to be forwarded to 

é 
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CONSIGNMENT — continued. 
C. & C. After delivering without indorsement one of these bills of lading to 
C. & C., B. procured from A. & Co. advances on the same goods, they having in- 
quired of W., and being informed by him that he held the goods subject to the 
order of B. W. had never seen or had notice of the bill of lading. Held, 

(1) That the rights of the pledgees attached when the goods were delivered to 
the carrier under a bill of lading declaring that the goods were to be forwarded to 
them. 

(2) That the delivery of such a bill of lading to the pledgees whilst the goods 
were in transit, although without indorsement, was a sufficient consummation of 
the agreement, if so intended. 

(5) That thereafter the rights of the pledgees were superior to those of the origi- 
nal owner, or any acquired through him, and this, too, although the warehouse- 
man and forwarding agent at Liberty, having no notice of the bill of lading, held 
the goods subject to the order of the shipper. Campbell v. Alford, 159. 

CONSTITUTIONAL LAW. See Arrorney GENERAL, 1-4. Crirres AnD Towns, 9. 
District ATTORNEY. Homesreap, 1l. INTEREST, 2, 3. JURIspICTION, 6. 
ORDINANCE, 1-4. Practice in SuprREME Court, 10. Scnoo.i Tax, 1-5. 

1. See. 14, art. XII, of the constitution of 1869, was not restricted in its opera- 
tion to that class of persons who should, at the date of its acceptance or subse- 
quently, labor under the disabilities therein named. Grigsby v. Peak, 142. 

2. While a state constitution should, as a general rule, be interpreted to operate 
prospectively, its retrospective operation will be enforced when such was clearly 
the purpose of its framers, provided no right already vested would be disturbed 
thereby. Jd. 

3. In construing sec. 14, art. XII, of the constitution of 1869, he/d, 

(1) That it did not change the common-law rule of construction of statutes of 
limitation, but simply extended the time within which, under previous laws, per- 
sons under disability had the right to sue. 

(2) That a married woman (in this case) could not tack the disability of covert- 
ure to that of infancy; but when the plea of limitation of five years was inter- 
posed, had the constitution not been abrogated, she had seven instead of five 
years within which to institute suit from the time of her marriage, when the 
statute first began to run. 

(8) That if she was under disability, so that the statute had not begun to run 
prior to the adoption of the constitution, had it remained in force, she had full 
seven years after its removal within which to sue; if the statute had begun to run 
prior to the adoption of the constitution, the time during which it had run should 
be counted as part of the seven years. Jd. 

4. A state constitution cannot divest rights which have been once vested by 
limitation. Id. 

5. The statute of limitations was suspended in Texas from January 28, 1861, to 
March 30, i870. Id. 

6. Section 6, art. X, of the constitution of 1870 prohibited not only the direct 
grant of land, but also every step which could ultimate in a grant, to other than 
an actual settler. Bacon v. Russell, 409. 

7. What property shall be embraced within a municipal corperation, and 
whether it shall be taxed for municipal purposes, are political questions to be de- 
termined by the law-making power, and an attempt by the judiciary to revise the 
legislative action would be a usurpation. Norris v. The City of Waco, 655. 

&. Taxes are within the meaning of the constitution ‘‘equal and uniform,” 
when no person or class of persons in the territory taxed is taxed at a higher rate 
than are other persons in the same district upon the same value or thing, and 
when the objects of taxation are the same by whomsoever owned or whatever 
they be. Id. 
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CONSTITUTIONAL LAW — continued. 

9. In construing a legislative act which incorporated within city limits property 
used exclusively for rural purposes, it will be conclusively presumed, on a question 
of taxation, that the legislature, in passing the act, determined with a view solely 
to the public good the benefits to accrue to the public and to the property owner. 
It would be a usurpation of power by the judiciary were it to assume the right to 
revise the legislative action because of the inequality of benefits resulting from 
municipal taxation of such property. Id. 

10. The constitutional inhibition against taking private property for public use 
without compensation to the owner, has reference solely to the taking of private 
property for public use under the right of eminent domain. Jd. 

11. When private property is taken under the taxing power, the tax-payer re- 
ceives his just compensation in the protection which government affords to his life, 
liberty and property, and in the increased value of his possessions resulting from 
the use to which the government applies the money raised by the tax. Jd. 

CONSTRUCTION OF STATUTES. See Srarutrrs Constrvuep. Taxation, 13-17. 

1. A statute which as to a certain subject matter of a previous statute creates a 
new, entire and independent system respecting that subject matter, will be held to 
repeal, without express words to that effect, so much of the prior statute as is in- 
consistent therewith. State v. I. d} G. N. R’y Co., 534. 

2. When express words of repeal, so far as two statutes are inconsistent, are 
contained in the subsequent statute, there is no room for construction save as to 
the question of conflict, and in so far as they so conflict the latter must prevail. Jd. 

CONSTRUCTIVE NOTICE. See Norice. Purcwaser, 1. 

1. The registration of a bond conditioned to make title to land on payment of 
a certain consideration is constructive notice to a purchaser of the land under ex- 
ecution of the rights and equities of the obligee; and the payment of the real 
consideration, though greatly less than that recited in the bond, sufficed to divest 
the obligor (the defendant in execution) of all right to the premises. Schuster v. 
La Londe, 28. 

CONTESTED ELECTION. 

1. Notwithstanding Ex parte Towles, 48 Tex., 415, and Williamson v. Lane, 52 
Tex., 336, the question of the validity of the various provisions in the Revised 
Statutes for contesting elections is still an open question. City of Fort Worth 
v. Davis, 225. 

CONTINUANCE. 

1. See statement and opinion for case -in which it was held error not to have 
continued the cause on account of surprise after sustaining an objection to the read- 
ing of depositions. Grigsby v. May, 255. 

CONTRACT. See AGREEMENT. CoLONIZATION Laws, 1. CoNnsiIGNMENT, 1. 
LiqutipaTED Damaggs, 1-4. Parot AGREEMENT. PARTNERSHIP, 1-4. 
PrixcrpaL AND Surety, 10. TreLeGRAPH CoMPANIEs, 3. WARRANTY, 2. 
Witness, 1. 

1. There was a written agreement between two parties that one would buy « 
specified number of beeves from the other, for an amount to be paid for each beef 
delivered. The number was delivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, 
setting up a contemporaneous parol agreement, that the price paid for the cattle 
was so much for them, and so much in consideration that the vendor would use 
his influence to procure business for the vendee, and send him cattle in the future. 
The terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written 
instrument, and should have been excluded by the court. 
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CONTRACT — continued. 

(2) Evidence showing damage sustained by plaintiff, because of his failure to 
make a profit on the cattle, ete., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. 

2. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defendant 
to a new trial on the ground of variance. Id. 

5. In a suit for the recovery of an interest in land based on a contract which, 
under the statute of frauds, could only be enforced when written, a demurrer to 
the petition, on the ground that it contained no allegation that the contract was 
in writing, will not be sustained. Horm v. Shamblin, 243. 

4. A contract by which one desiring to appropriate public domain as a pre- 
emptor, agrees to convey to a third party a portion of the land when title is 
secured, in consideration of his services in building a house on the land, fencing 
and cultivating it, is not violative of public policy, and, after the issuance of 
title by the state, may be enforced. Jd. 

5. A wife finally separated from her husband has power to bind her separate 
estate by her contracts. Daris v. Saladee, 326. 

6. A piano was delivered by C. to N. under a written contract, reciting that N. 
had hired and received it of C., N. promising, in addition to $75 paid on its 
delivery, to pay $50 for each quarter it was kept, to return it on demand, not to 
remove it without C.’s written consent, and to keep it insured. It was a!so stipu- 
lated that on further payment of $350 (in addition to the $75), in monthly pay- 
ments which N. agreed to make, the piano was to become the property of N. In 
a suit for the piano by C. against K., who had in good faith bought of N., held, 

(1) That the terms of the agreement are so inconsistent that it cannot be held 
to be both a renting and a sale. 

(2) That it is nct a renting as the first part of the agreement recites it to be. 

(5) If vald at all, it must be held to be a sale, and that the pretended renting 
was but a device to secure the remainder of the purchase money. 

(4) That thus regarded, conceding its validity as between the parties, it would 
be contrary to the policy of the registration laws to hold the contract binding on a 
purchaser in good faith, for value, without notice. Knittel v. Cushing, 354. 

7. A surety is discharged by a valid agreement, made without his consent, vary- 
ing the original contract in any material particular, whether the change be-to his 
benefit or prejudice. Lane d Saylor v. Scott et al., 367. 

8. If the contract be executory on both sides, a binding agreement extending 
the time of performance is a material change. Id. 

9. Such an agreement, where the contract contemplates mutual acts to be per- 
formed by both parties, such as a tender of specific articles by the one, and accept- 
ance or rejection by the other, is supported by a sufficient consideration, each party 
being both promisor and promisee. Id. 

10. A contract is written when all of its terms are in writing, and the instru- 
ment is orally accepted by both parties, though signed only by one. Martin v. 
Roberts, 564. 


CONTRIBUTOBY NEGLIGENCE. See Damages, 23. NEGLIGENCE, 4, 7, 10. 
COPIES. See Cerrirtep Copy. Crratron, 1. Costs, 1. 
CORPORATION. See Crries anp Towns. Rartway Company. TELEGRAPH 
COMPANIES. 
COSTS. 
1. The issuance without fee of copies of original citations is one of the burdens 


devolving upon a district clerk as incident to his otfice under existing statutes. 
Hallman vy. Campbell, 54. 
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COSTS — continued. 

2. A motion against a county attorney to compel him to pay into the state treas- 

ury money which he had collected by suit against a defaulting tax collectgr, is 

practically u suit against him by the state, and where seven such motions were 

made, in seven different cases, it was not error to consolidate them; nor was it 
error to refuse the costs of more than one motion. State v. Moore, 307. 

COUNTY ATTORNEY. See Disrricr ArrorNey. 

COUNTY COURT. 

4. The donations of lands to the several counties were coupled with the express 
provision that the counties should pay in money the expense of locating and sur- 
veying them; the fees for locating and surveying them were also limited in the 
grant. Tomlinson v. Hopkins County, 572. 

2. A county court had no power to give a part of the school lands to pay expenses 
of their location. A deed for such purpose was properly cancelled. Jd. 

3. The law allowing at the rate of $100 per league for such services, the county 
seeking the cancellation of such deed is subject to the charge allowed by law with 
interest from date of the patents. Jd. 

4. In such case a county can be called to answer without submitting the claim to 
the county court. Id. 

COVERTURE. See ConstirurionaL Law, 3. 

CUMULATIVE EVIDENCE. See New Trrat, 1, 2, 3. 

DAMAGES. See Crtres snp Towns, 8. Community Property, &  EvipEnce, 
3, 5, 6, 26. Exempiary Damages. Inaunction, 3. LiguipaTeD DAMAGES. 
Neeiicencr, 4, 5. Parties, 3. Rraur or Action, 2. TeLeerarn Com- 
PANIES, 4. 

1. When, in an action for damages, the general statement of the matters from 
which the alleged injury resu}ts is sufficiently specific, all things which are the 
natural result of the act made the basis for damages, can properly be proved. 
T. d P. R’y Co. v. Durrett, 48. 

2. If a disease causing suffering or permanent injury results proximately from 
personal injuries inflicted by the negligence of a railway company, the suffering 
caused by that disease constitutes an element in estimating damages; nor is this 

rule affected by the fact that such a disease would not ordinarily result from the 

original personal injury inflicted. H. d T. C. R’y Co. v. Leslie, 83. 

38. A physician attending a woman in child-birth, immediately on the birth of 
the child, and before its removal from bed, tied two ligatures and cut the umbili- 
eal cord. The next morning it was discovered that he had tied a ligature so 
tightly around the child's penis that it resulted in the loss of nearly all the glands 
of that member. In a suit by the child for damages, the court refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was 
the result of innocent mistake or accident, but they were instructed to find only 
actual damages if they found that the injury was the result of a want of ordinary 
sare and diligence. ‘They were further, told that if they ‘‘did not believe that 
defendant evinced such a gross want of care as would manifest on his part an in- 
difference to any injury likely to result to plaintiff there.rom,”’ to find only com- 
pensatory damages. Held, 

(1) ‘There was no error in refusing to give the charge asked. 

(2) A verdict of $5,500 damages afforded no ground for reversal, as being ex- 
cessive. 

(8) When the actual damage includes mental suffering throug 
can rarely set aside a verdict for damages on the ground of its being excessive. 

(4) When the act is so grossly negligent as to raise the presumption of inditfer- 
ence, evidence that in other matters connected therewith defendant had shown due 


h life, the court 
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DAMAGES — continued. 
care, and that actual indifference would have been in fact indifference to his own 
interest, should not be allowed for any other purpose than to be considered by the 
jury in fixing the amount of exemplary damages. Brooke v. Clark, 105. 

4. See opinion and statement of case for facts which, in the judgment of the 
court, called for a charge on exemplary damages against a physician for mal- 
practice. Jd. , 

5. See opinion for facts stated in the petition which were held sufficient to ren- 
der a railway company liable in damages for injuries inflicted upon a child while 
it was playing on a railway turn-table. Hvansich v.G.C. & S. F. R’y Co., 123. 

6. An action may be maintained by a parent for the loss of his child's services 
during minority, and for all necessary expenses and losses incurred in attention to 
it while sick from an injury caused by the negligence of another, and this notwith- 
standing an action may be maintained in behalf of the child for such injury as 
results in personal damage to himself. Id. 

7. Under the Revised Statutes a father may maintain an action, as next friend 
to his son, to recover damages for personal injuries wrongfully inflicted on the son. 
Id., 126. 

%. See petition for allegations of the conduct of employees of a railway com- 
pany resulting in mjury to a child seven years old, which, if established, would 
authorize a recovery. Jd., 126. 


9. The judgments formerly authorized against the sureties on an inju 





bond, where injunction issued to stay collection of a ju 


struction of art. 3936, Pasch. Dig., and were statutory judgments. They were 
not rendered by the district court under its general equity powers. Under the Re- 
vised Statutes no Judgment can be rendered against the principal and sureties on 


an injunction bond, or against the principai alone, on dissolution of the injunc- 
tion. Texas d& N. O. R’y Co. v. White, 129. 

10. In a suit to recover exemplary damages for the wrongful suing out of a 
writ of sequestration, the levy and sale of personal property procured by the de- 
fendant in the exercise of a legal right is not admissible in evidence to show that 
an evil motive actuated the defendant in sequestering property. Blum v. Games, 
1355. 

11. In a suit for exemplary damages based on a wrongful seizure of the plaint- 
iff’s homestead under a writ of sequestration sued out by the defendant in a for- 


mer action in trespass to try title, brought by defendant, whereby the defendant 

procured possession of the property, sold it, and then dismissed his action of tres- 

yass to try title, the plaintiff offered to prove that the defendant paid the cost and 
e t t 


+ 


dismissed the suit in which sequestration issued at the first term after it was filed, 
and before answer. Held, 

(1) The evidence was proper. 

(2) The writ of sequestration in trespass to try title was never designed for the 
sole purpose of dispossessing the adverse claimant. 

(3) Possession being thus obtained, the suit should be prosecu:ed, and if judg- 
ment is adverse to the plaintiff in the writ, good faith requires him to restore with 


the possession, the revenue and rent. 








(4) Tue facts were proper for the jury to consider in determining whether the 
writ was obtained from a proper motive. Id. 

12. See opinion for a charge of court on the subject of malice in a suit for ex- 
emplary damages, held to be correct. Jd. 

13. In a suit for wrongfully sequestering one’s homestead, the value of its rent 
during occupancy is not the ouly measure of actual damage; the foreed removal 
to another home, and the inconvenience attendant thereon, being natural and 
proximate results of the seizure, constitute elements of actual damage. Id 


14. In a suit for damages for wrongful seizure of property under sequestration, 
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DAMAGES — continued. 
it is error to admit the declarations of the officer who levied the writ, made at the 
time of the levy, as to his harsh instructions from defendant about the seizure, 
there being no evidence that such harsh instructions were given. Jd. 

15. See opinion for a case in whieh actual damages were.claimed for personal 
injuries inflicted through the negligence of a common carrier, and in which it was 
held, not only that the plaintiff was entitled to damages for pain and suffering 
caused by his injuries; to compensation for the value of time lost while rendered 
incapable of work, and for diminished capacity to labor up to the time of the trial, 
but for all future increased disability to acquire gains from labor. It was also 
held that, as an element of actual damage, might be estimated the fact that the 
injury had diminished the capacity of the injured party mentally and physically 
for development, whereby his gains might be increased in future life. H. a T.C. 
R’y Co. v. Boehm, 152. 

16. See opinion for charges asked, in overruling which there was no error. Id. 

17. See opinion for facts under which a verdict for $5,000 actual damages for 
personal injuries caused by the negligence of the employees of a railway com- 
pany, was held not to be so excessive as to require a reversal therefor. Td. 

18. The amount of damages is peculiarly for the jury, and unless, in view of 
the evidence, the damages are so excessive and disproportioned to the injury 
alleged as to indicate that the verdict was the result of passion, prejudice or 
partiality, the judgment will not, on appeal, be set aside. J. & G. N. R. Co. v. 
Stewart, 166. 

19. The usual elements of actual damages include the disappointment of rea- 
sonable expectations; the money value or worldly advantages of the proposed 
marriage; the injury to the feelings and affections; the wounding of the pride, 
and the actual outlay in the preparation for the marriage, etc. If relied upon, 
they should be alleged and proven. Glasscock v. Shell, 215. 

20. If such specific facts are not alleged and proven as elements of damage, 
upon objection made in the proper time and manner, the plaintiff would be en- 
titled only to nominal damages. Jd. 

21. The charge should apply to the allegations and proof in each case, and the 
proper rule for the measure of damages should be given in such cases; a failure 
is error. Id. 

22. In a suit for damages against a railway company for the negligent killing 
of plaintiff's son, the fact that the petition showed that the son was over twenty- 
one years of age at the time of his death, would not make the petition subject to 
demurrer. H. d: T. C. R’y Co. v. Cowser &} Wife, 293. 

23. In a suit for damages against a railway company for personal injuries caused 
by the negligence of its agents, it is not necessary that the petition should nega- 
tive by its averments the existence of contributory negligence on the part of the 
person injured, unless it contain allegations which, unexplained, would establish a 
prima facie case of negligence of the injured party. Jd. 

24. The measure of actual damages in a suit by a parent for the killing of his 
son by a railway company is the actual pecuniary injury which resulted from the 
act compiained of, and this is not necessarily confined to the period of the son’s 
minority. Id. 

25. The measure of damages to which a parent is entitled for the negligent 
killing of his son by a railway company, suggested as being such a sum as would 
purchase an annuity equal to the value of the pecuniary aid which the parent 
would have derived from the deceased, calculated on the basis of all the facts and 
circumstances of the particular case, reasonably accessible in evidence, and inelud- 
ing the probable duration of life. In such a case the plaintiff should give 
evidence of such facts as would furnish the basis for a verdict; such as the circum- » 
stances of the deceased, his occupation, age, health, habits of industry, h‘s sobriety 
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DAMAGES — continued. 
and economy, his skill and capacity for business, his annual earnings, and the 
probable duration of his life. In the absence of such evidence, there is no stand- 
ard by which to test the correctness of a verdict in such a case. Id. 

26. Though, under the statute, actual damages may be recovered for death 
caused by the unfitness, gross negligence or carelessness of the servants or agents 
of a railway company, as well as for the negligence or carelessness of the proprie- 
tor, owner, charterer or hirer, yet exemplary damages will be allowed only for the 
willful act, omission or gross negligence of the ‘‘ defendant ”’ to the suit, for the 
willful act, omission or gross negligence of one representing the corporation in its 
corporate capacity, not a mere ordinary agent or servant. Id. 

27. An express willful intent to do an injury resulting in damage cannot be im- 
puted to the principal when the injury was inflicted by an employee, and when 
the wrongful act has neither been authorized nor ratified. Jd. 

28. Under the statutes (R. 8., arts. 2899, 2900), an action for actual damages 
lies in favor of the parent, etc., for damages against a corporation for negligently 
causing death, whether an action ever accrued in favor of the deceased or not. 
Such action lies in case of the instantaneous death. I. d& G. N. R’y Co. v. Kin- 
dred, 491. 

29. In an action for damages by the surviving parent (mother) for the death of 
her adult son, her pecuniary condition may properly be alleged to show the rea- 
sonable expectation of pecuniary assistance from the deceased, but not for the pur- 
pose of increasing the amount of damages. Id. 

30. The jury are not limited in damages to the present value of an annuity for 
the probable duration of life of the plaintiff, for the amoant shown to have been 
actually furnished the plaintiff per annum during her life by the deceased son. Id. 

31. A party contracted to deliver cattle at a price and time stipulated, and 
received $7,000 as an advance payment on the contract. To secure that $7,000 he 
executed his note, and deposited it in bank with collaterals to secure its repayment 
in case of default in delivery of the cattle. He at the same time executed and 
deposited in bank his negotiable note for $1,600, due and payable on the day of 
default, which by contract between the parties was agreed on as “stipulated 
damages ™’ if default should be made in delivery of the cattle. Default was made 
in the delivery of the cattle, and in a suit to recover the advance of $7,000, and 
for damages, held — 

(1) The plaintiff was entitled to a judgment for the amounts specified in the 
two notes, with interest thereon from the day when default was made in delivery. 

(2) The sum of $1,600 was the amount of liquidated damages agreed on by the 
parties, and not a penalty. Yetter v. Hudson, 604. 

32. See statement of case and opinion for a full statement of facts, 
under which an amount agreed on as damages was held to be fixed and stipulated 
damages, and not a penalty. Id. 

33. Whether a sum agreed to be paid as damages for the violation of an 
agreement shall be considered as liquidated damages, or only a penalty, must de- 
pend on the meaning and intent of the parties as gathered from a full view of the 
provisions of the contract, the terms used to express that intent, and the peculiar 
circumstances of the subject matter of agreement. Id. 

34. In all such cases the contract must govern; and whether it was folly or 
wisdom for the contracting parties thus to bind themselves is of no consequence, 
if the intention be clear. Id. 

DEBTOR AND CREDITOR. See Bankrupt, 4. Fravup, 2. Guaranty, 1. 

1. A creditor who fails to use ordinary diligence in the collection of claims on 
solvent parties, sufficient in amount to satisfy his demand, transferred and deliv- 
ered to him as collaterals, and their payment guarantied by the debtor, and who 
by his fault causes these claims to become worthless, is responsible to the debtor 
for their loss. Douglass v. Mundine, 544. 
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DECLARATIONS. See Damaces, 14. Evinence, 11. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed 
which upon its face purports to convey the legal title to such alleged trustee, yet 
if the issue is raised that the deed was without consideration, and the vendee in- 
solvent at the time of the purchase, and the evidence tends to establish these 
facts, the failure to produce evidence to the contrary, which, if true, was access- 
ible, may authorize a verdict establishing the trust on such declarations. Grace v. 
Hanks, 14. 

DECREE. See Guarpian anp Warp, 4. Recrrats, 1. 

DEED. See CertiricaTes OF ACKNOWLEDGMENT. County Court, 2. CoLont- 
ZATION LAws. EAseEMENT, I, 2,3. Morreacr, 1. Powers, 2. Trespass To 
Try Tite, 9. 

1. See opinion for certificate of acknowledgment to a deed, which, though not 
in the form prescribed by statute, was held a substantial compliance with the law. 
Watkins vy. Hall, 1. 

2. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the 
certificate of the officer recites that the wife signed the deed as her voluntary act 
and deed, ete., the omission to certify that she acknowlefilged that she had also 
**sealed and delivered *’ the deed as prescribed by the form given in the statute, 
is not material. Mullins v. Weaver, 5. 

3. A deed from the husband conveyed property which the wife had attempted 
at a former time to convey without being joined by him. The attempted convey- 
ance from the wife recited a consideration of $1,500 received by her, and this 
deed was referred to in the subsequent conveyance made by the husband, though 
his deed recited only a nominal consideration. In a proceeding by a creditor, at- 
tacking the deed from the husband, held, 

(1) That the deed from the husband was prima facie for a consideration 
** deemed valuable in law.”’ Deutsch v. Allen, 89. 

4, The warranty in a deed can neither be enlarged or restricted by oral testi- 
mony of simultaneous or prior agreements. Bigham v. Bigham, 222. 

5. A misrepresentation which wouid avoid a warranty must be of an existing 
fact, and cannot consist of a promise to do or not to do something in the future. Jd. 

6. A conveyance by a minor made without consideration may be avoided by the 
sole heir of the minor, the latter having died before becoming of age. Veal v. 
Fortson, 482. 

7. It is good ground to cancel a conveyance by a minor, that it was not to take 
effect until the minor’s death, or that it was procured by the undue influence of 
her guardian. Jd. 

8. In the absence of fraud or duress, the wife cannot be heard to say that she 
did not understand the officer’s explanation of the effect of her deed. Wealtee v. 
Weaver, 569. 

DEED OF TRUST. See Homesreap, 19. 

DELIVERY. 

1. A warehouseman’s receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he at once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession of 
the property piedged as is contemplated by the statute (Acts of 1S79, p. 154). 

(2) The statute does not require an actual delivery, and whatever act is in iaw 
an immediate delivery meets its requirements. 














INDEX. TOL 





DELIVERY — continued. 
(3) What constitutes a delivery of chattels must depend on the nature and situ- 
ation of the property. 
(4) The property was, under the facts in this case and the statutes (arts. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himself, of the statutory remedy provided for the trial of+the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 


DEMURRER TO EVIDENCE. See Facr Cases, 4. Practice 1x SvupREME 
Court, 11. 
DEPOSITIONS. See Ipem Sonans, 1. 

1. An objection to the reading of depositions unless the party otfering them 
should first show that the adversary had been served with notice of the filing of 
interrogatories on which they were taken, is an objection pertaining to the manner 
and form of taking them. Such an objection, after the depesitions have been 
filed one entire day before the day on which the trial commences, must be made in 
writing and notice thereof given to the opposing counsel before the trial. R. 8S 
art. 2235. Grigsby v. May, 255. 

2. See statement and opinion for case in which it was held error not to have 
continued the cause on account of surprise after sustaining an objection to the 
reading of depositions. Jd. 

3. So much of the deposition of a witness as is not pertinent to the interroga- 
tories propounded, should, when properly objected to, be stricken out. Lee d& Co. 
v. Stowe et al., 444. 7 

4. Formerly such an objection might be made at the trial; but now, under the 
Revised Statutes, it seems that it goes to the form and manner of taking, and that 
notice thereof should be given in writing before the trial commences. Id. 

5. It is questionable whether the objection to an interrogatory as leading, is not 
aiso one going to the form and manner of taking, and which should be made like 
other objections of that class. The bearing of Purnell v. Gandy, 46 Tex., 198, on 
this question, considered. (See opinion for the individual views of Associate Jus- 
tice Stayton on this question.) Jd. 

6. The refusal of a witness to answer relevant and proper interrogatories is 
good ground for excluding his deposition, if notice of the intention to move to ex- 
clude be given before the commencement of the trial, as required by the stat- 
ute. Jd. 

7. In an action for damages by the surviving parent (mother) for the death of 
her adult son, her pecuniary condition may properly be alleged to show the reason- 
able expectation of pecuniary assistance from the deceased, but not for the purpose 
of increasing the amount of damages. J. dG. N. R’y Co. v. Kindred, 491. 


DESCENT AND DISTRIBUTION. See Homesrsap, 8, 9 


DILIGENCE. See Desror anp CREDITOR, 1. 


DISQUALIFICATION OF JUDGE. See Facr Cases, 1. 

1. Much should be left to the discretion of the judge in determining his own 
disqualification to try a cause; and his decision on that question will only be re- 
versed for manifest error. See statement and opinion for facts on which the 
supreme court declined to revise his action. Childress v. Grim, 56. 

DISTRICT ATTORNEY. 

1. Although the attorney general is classed by the constitution as belonging to 

the executive department, and district and county attorneys are classed as belong- 
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DISTRICT ATTORNEY — continued. 
ing to the judicial department, the legislature, under the clause declaring that the 
attorney general “shall perform such other duties as may be required by law," 
had the power to make that officer the adviser of district and county attorneys, 
and the representative of the state in suits for the recovery of money due the state 
in counties in which there are no district or ccunty attorneys. State v. Moore, 307. 

2. The legislature, however, cannot empower the attorney general to take con- 
trol of cases in which the constitution makes the county or district attorneys the 
representative of the state; nor can it empower him to deprive those ofticers of 
the fees which are by law allowed in such cases. Jd. 

3. The constitution gives to district and county attorneys the power to represent 
the state in all cases, civil and criminal, in the district and inferior courts of their 
respective counties, except in those cases where it confers that power on the attor- 
ney general. Jd. 

4. The legislature, unless expressly authorized to do so, cannot withdraw power 
from the hands in which the constitution has placed it. Such power cannot be 
implied. Jd. 

5. Although art. 257, R. S., recognizes the fact that county attorneys are en- 
titled to commissions upon money collected, which must be paid into the state 
treasury, neither that article, nor any other Jaw in force, fixes the rate of such 
commissions. Id. 

6. Art. 1112, Code Crim. Proc., must be construed as having no reference tosuch 
collections. Jd. 

7. The rate of commissions not being fixed by law, the courts have no authority 
to fix it. Id. 


DISTRICT CLERK. See Costs, 1. 
DISTRICT COURT. See Practice ry Distrior Court, 9. 


DISTRICT JUDGE. See DisquatiFication oF JupGE. 
1. That a special district judge appointed to try a cause is a member of the 
legislature is no objection to his competency as judge. Roundtree vy. Gilroy, 176. 
2. The objection to such special judge, made after his qualification as such, does 
not raise the question whether the office of special judge is one of emolument, or 
whether the two offices are incompatible. Jd. 


DUE DILIGENCE. See Improvements 1N Goop Farrn, 1. 
1. The test of diligence adopted by the supreme court required of railroad com- 
panies in furnishing and maintaining proper cars, machinery, etc., is that of ordi- 
_nary care. Mo. P. R’y Co. v. Lyde, 505. 
. 2. It was error to charge that the railroad company is bound to protect its 
servants from injury by reason of latent or unseen defects, so far as human care 
and foresight can accomplish the result. Id. 


DUE PROCESS OF LAW. 

1. The term ‘‘ due process of law,” as used in the fourteenth amendment to the 
federal constitution, includes, amongst other things, not only the right of a party 
to be properly brought into court, but also the right when there to avail himself 
of the constituiional protection thrown around life, liberty and property; the right 
to be heard before being condemned, and which proceeds upon inquiry, and to 

_have judgment rendered only upon trial. Grigsby v. Peak, 142. 
EASEMENT. 

1. A perpetual easement in land, or a qualified determinable fee, liable to be 
divested only if the estate should be used for other purposes than those contem- 
plated by the conveyance, can only be created by deed or grant. 7. & P. R'y 
Co. v. Durrett, 48. 
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EASEMENT — continued. 

2. ‘The conveyance of a perpetual easement in land, the separate property of 
the wife, cannot be made by the husband alone, under his general p»wer to man- 
age the wife’s estate.” It can only be made in the manner pointed out by the 
statute for conveying the wife’s separate estate. Jd. 

+. When upon the face of a deed by the husband, in which the wife does not 
join, purporting to convey a perpetual easement in land which is her separate 
property, it appears that the deed was made without consideration, the party 
claiming the easement cannot, as against the wife, defend as an innocent pur- 
chaser without notice — there being no evidence that the conveyance from the 
husband induced the expenditure of money in furtherance of the easement. Id, 

ELECTION. See Crrres anp Towns, 2. Contestep ELEcTion. 
EMINENT DOMAIN, See Constirurionat Law, 10. 


EQUITY. See Homesteap, 17. Improvements In Goop Farrna, 3. PARTNER- 
SHIP, 2. 

1. D., under a power of attorney from Mrs. Abbey, administratrix of her hus- 
band’s estate and survivor of the community, conveyed a tract of one thousand 
three hundred and sixty-eight acres of land to A., the attorney of H., the consid- 
eration being the satisfaction of a judgment for a community debt in favor of 
H. against Mrs. Abbey, and an agreement signed by A. to reconvey three hun- 
dred and sixty-eight acres, an average of the one thousand three hundred and 
sixty-eight, to Mrs. Abbey and D. A. conveyed a specific one thousand acres of 
the tract to H., and afterwards disposed of the remaining three hundred and 
sixty-eight acres to innocent purchasers. Mrs. Abbey, joined by the children of 
her deceased husband, sued for the entire one thousand three hundred and sixty- 
eight acres, and in the alternative for specific performance as to the three hun- 
dred and sixty-eight acres. Held — 

(1) That a decree which in legal effect cancelled the conveyance, giving the 
plaintiffs the one thousand acres of land, and yet left H.'s judgment satisfied, and 
his rights, or (he being dead) the rights of his executrix and devisees, unprotected, 
was inequitable and erroncous. 

(2) That the proper decree was to give Mrs. Abbey, who had acquired D.’s inter- 
est, three hundred gnd sixty-eight acres out of the one thousand conveyed to H., 
the three hundred and sixty-eight to be taken according to quantity and quality of 
the whole one thousand three hundred and sixty-eight. Hardin v. Abbey, 532. 

ERASURE. See Promissory Nore, 4. 

1. When one who indorses a note before its delivery, but who is not a party 
thereto on the face of the note, subsequently pays it, and sues the maker, the 
erasure of his indorsement by a pen-mark drawn through his signature is not a 
material alteration as between the parties to the suit, and does not affect the 
liability of the maker. Tutt v. Thornton, 35. 

KSTATES OF DECEDENTS. See Aprrat, 3,4. Community Property, I, 4, 5. 
EXECUTORS AND ADMINISTRATORS. INDEPENDENT ADMINISTRATION. Par- 
TITION. 

1. Under the statutes in force in 1860, the validity of a sale of real estate made 
by a guardian under an order of the probate court was not affected by a failure to 
accurately describe the land in the order; the statute requiring such description 
was directory. Robertson v. Johnson, 62. 

2. An order of the probate court empowering a guardian to sell ‘‘ three hun- 
dred and twenty acres of land known as the headright of William H. Merrill,” 
etc., was sufficient. Jd. 

3. A purchaser of real estate at a guardian's sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
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ESTATES OF DECEDENTS — continued. 
on the written petition of the guardian asking for it. He is not bound to leok 
beyond the judgment of the court having jurisdiction. Jd. 

4. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward's land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a Cecree con- 
firming the sale has been made by the court. In the absence of such confirma- 
tion, the recitals in the deed cannot be considered as prima facie evidence that 
such decree had been made. Id. 

5. A formal order of court expressly confirming a guardian’s sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done by 
the court showing that it recognized and acquiesced in itas a completed sale. Id. 

6. Roberts rv. Schultz, 45 Tex., 184, approved. Id. 

7. After a promissory note, apparently the property of the holder, and authen- 
ticated by him as a claim against the estate of one of the makers, had been pre- 
sented and rejected as such claim, his subsequent erasure of indorsements which 
were secondary or collateral to the liability of the makers, did not prejudice his 
right to recover of the estate. The cause of action continued the same. Morris 
v. Cude, 337. 

8. Where a joint obligation was executed in 1866, the estate of a deceased 
ebligor continued to be charged by virtue of said obligation, in the same manner 
as it would have been had the obligation been joint and several, and this was so 
although the deceased was only a surety. Hart. Dig., art. 635; O. & W. Dig., 
art. 1594. Mays v. Cockrum, 352. 

9. An action is not maintainable to establish the balance of an account against 
an estate, after it has been presented duly authenticated to the administrator, and 
has been by him in part allowed and in part rejected, and the holder has then 
proceeded to procure its approval by the probate judge. That approval has upon 
the entire claim the force and effect of a judgment. Gibson v. Hale, 405. 

10. A party suing an executrix should not be permitted to testify that he en- 
trusted money to the deceased to be loaned, for this would be evidence as toa 
transaction with deceased, within the meaning of the statute. Altgelt v. Brister, 
432. 

11. See statement of case for facts under which the heirs alone could not prose- 
cute a suit to recover real or personal property, which would be assets in the hands 
of an administrator for the payment of debts. Putnam v. Young, 461. 

ESTOPPEL. See Evipence, 11. Homesreap, 14. 

1. The principle of estoppel is not ordinarily applicable to the state. Saunders 
v. Hart, 8. 

2. Where an agent not authorized to determine boundary lines, but only to 
subdivide the land, fixes upon wrong boundary lines, the state is not bound 
thereby, either on the ground of estoppel or acquiescence. Jd. 

3. The acceptance of an amount less than the salary under an appropriation of 
such less sum, does not estop the officer from claiming the full amount of the sal- 
ary, in a suit allowed by legislative act, to ascertain what, if any, may be owing 
such officer. State v. Steele, 200. 

4, One who had received through a decree of the probate court partition of the 
community interest of his father in a league of land, sold a portion of the tract 
allotted to him, and afterwards sold the remainder thereof, reciting in his deed 
that it was the remainder of lot 3, partitioned to him in the division of the league. 
In that partition the existence of the community interest of the mother was not 
recognized, though the entire league was partitioned. In a contest between this 
heir claiming an interest inherited from the mother, and a third party who had 
purchased and who was not in privity with him, an estoppel in pais was pleaded 
against the heir. Held, 
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SSTOPPEL — continued. 

(1) It not being shown that the recitals in the deed of the heir influenced the 
purchase, the true state of the title being equally known to both parties, and no 
fraudulent concealment or representation being shown as an inducement to make 
the purchase, there was no estoppel in pais. Grigsby v. Caruth, 269. 

EVIDENCE. See Community Property, 5. Derposrrions. Estates or DEcE- 
DENTS, 10. Experts, 1. Homesreap, 14. New Traut, 1, 2, 3. Paro 
AGREEMENT, 2, 3. Paron Evipence. Prosate Marrers,1l. SequesTRa- 
TION, 1, 2, 4,6. Survey, 3. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed 
which upon its face purports to convey the legal title to such alleged trustee, yet if 
the issue is raised that the deed was without consideration, and the vendee insolv- 
ent at the time of the purchase, and the evidence tends to establish these facts, 
the failure to produce evidence to the contrary, which, if true, was accessible, may 
authorize a verdict establishing the trust on such declarations. Grace v. Hanks, 14. 

2. Lynn v. Le Gierse, 48 Tex., 158, approved. Id. 

3. There was a written agreement between two parties that one would buy a 
specified number of beeves from the other, for an amount to be paid for each beef 
del.vered. The number was delivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, set- 
ting up a contemporaneous parol agreement, that the price paid for the cattle was 
so much for them, and so much in consideration that the vendor would use his in- 
fluence to procure business for the vendee, and send him cattle in the future. The 
terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written in- 
strument, and should have been excluded by the court. 

(2) Evidence showing damage sustained by plaintiff, because of his failure to 
make a profit on the cattle, etc., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. ; 

4. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defendant 
to a new trial, on the ground of variance. Id. 

5. When, in an action for damages, the general statement of the .natters from 
which the alleged injury results is sufficiently specific, all things which are the 
natural result of the act made the basis for damages, can properly be proved. 
T. & P. R’y Co. v. Durrett, 48. 

6. A bill of exceptions, in an action to recover actual damages for personal in- 
juries, was taken to the action of the court in admitting, over objections, evidence 
‘‘of the worldly condition of plaintiff, and how many children he had, and 
whether they were dependent on him for asupport.’’ The statement of facts 
showed no direct evidence of plaintiff's pecuniary condition, but did show the 
number of plaintiff's children, and that in answer to a question as to who supported 
them, he answered, ‘‘I have to support them.’ Held, 

(1) The bill of exceptions was substantially supported by the statement of 
facts. 

(2) The suit being for actual damage, the answer to the question was calculated 
to excite the sympathy of the jury, and its admission was error. Dreiss v. Fried- 
rich, 70. 

7. A certified copy from the general land office of a deed properly filed in that 
department, and which under the statute had the force and effect of an original 
in that oftice, is admissible in evidence, after evidence of the loss of the original. 
Hines v. Thorn, 98. 
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EVIDENCE — covtinued. 

8. A defendant in trespass to try title claimed, under a sheriff's sale, land de- 
scribed in the petition as lying and situated in the county of Dallas, state of Texas, 
known and designated as the northeast quarter of section 17, in township No. 3, 
south of the first base line, and range 1, east of the first meridian, located by 
virtue of Peters’ colony certificate No. 275. He offered in evidence, in addition to 
the judgment and original execution, a writ of venditioni exponas and sheriff's 
return, to show levy and sale, in both of which the land was described as in the 
petition, except that ‘section seven’’ appeared instead of ‘‘ section seventeen.”’ 
The evidence was excluded. Held, 

(1) It was error to treat the question thus presented as one of variance. 

(2) It was a question of fact for the jury, considering the whole description, 
whether the return and renditioni exponas described the land sued for, and the 
evidence should have been admitted. Freeman v. Brundage, 253. 

9. An administrator is not a competent witness to establish the contract on 
which he sues by testifying to conversations between the deceased and the defend- 
ants. Stringfellow v. Montgomery, 349. 

10. When the suit is against the defendants as joint contractors, evidence of 
admissions by one of the two that he had, as agent for the other, made the contract 
sued on, is mere hearsay, and no evidence to charge either of the defendants. 
There being no evidence of the contract sued on, the exclusion of evidence on 
other points will not be revised. Id. 

11. One who has conveyed lots described in the deeds by reference to a map and 
a named street, should not be allowed to prove his declarations at the time of the 
sale, or at other times, inconsistent with the map and deeds. Corsicana v. White, 
382. 

12. In an attachment suit on a note given for a balance due on a settlement of 
a former attachment, the issue being on a plea in reconvention for damages fo- 
the wrongful and malicious suing out of the last attachment, it was not error 
to admit evidence showing the circumstances connected with the first attachment 
and its settlement. Willis & Bro. v. McNeill, 465. 

13. See case where admission of hearsay testimony was held immaterial; the 
same testimony having been given without objection in answer to other questions. 
I. @ G. N. R’y Co. v. Kindred, 491. 

14. A notarial act dated in October, 1835, was offered in evidence in 1881, 
which on its face purported to be the deed for a league of land of one Frost Thorn, 
as substitute attorney for Franklin and E. M. Fuller, who, it recited, were the 
attorneys of Russell Williamson, the original grantee. No power from Williamson 
to the Fullers, or from them to Thorn, was produced, but the deed recited that 
Frost Thorn appeared and that he was known to the judge of the first instance 
before whom the instrument was executed. It described him as “‘ substitute at- 
torney of citizen Russell Williamson, . .. . as appears from a judicial power 
executed this day by citizens Franklin and E. M. Fuller, attorneys of said Russell 
Williamson, which power exists in this my court.’’ The original survey and grant 
both bore date the day before the date of the deed offered: in evidence, and the 
vendee therein made and reported the original survey. In a suit between a 
defendant who had been in possession since 1860 holding under that deed, and one 
claiming under a deed direct from Russell Williamson, dated in August, 1838, 
and recorded in 1841, but which was attacked (with conflicting evidence) as a 
forged instrument, held — 

(1) The recitations of the deed as to the original power, and of authority under it to 
substitute, and that a substitute attorney was made, were, in connection with the 
facts as recited above, sufficient to sustain a verdict finding authority in Thorn to 
make the deed. Storey v. Flanagan, 649. 

15. A certified copy of the notarial act of a judge of the first instance, made 
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EVIDENCE — continued. 
in December, 1835, which was certified to by the county clerk as being a copy 
of the original which was on file in his office, and which was an archive thereof, 
is admissible in evidence without proof of the execution of the original. Jd. 

16. Under art. 2257, R. 8., a party to a suit may, by filing three days before the 
trial the affidavit of one who is a stranger to the record, that he believes an in- 
strument which has been, or which may be recorded, to be a forgery, compel proof 
of its execution. Id. 


EXECUTION. See Community Property, 3. 


EXECUTORS AND ADMINISTRATORS. See Estates or DEcEDENTs. PROBATE 
MATTERS. 

1. By the terms of a will devising property to an only child, who died before 
she arrived at the age of twenty-one years, leaving issue, it was provided that the 
executor named therein should have the possession, management and control of 
the property until the devisee arrived at the age of twenty-one years. The ex- 
ecutor, after the death of the heir, claimed to be entitled to control the estate until 
the time when the heir would have been’twenty-one years 2ld had she lived. 
Held, 

(1) It was the intention of the testator to give the executor the control of the 
heir’s property during minority, and not longer. 

(2) The minority of the heir ceased upon her marriage, and with it ceased the 
authority of the executor. 

(3) The executor, after his adverse claim, was not, under the circumstances of 
this case, a proper executer. Newman v. Dotson, 117. 

2. Under the statutes in force in 1871, executors authorized by the will to sell, 
had power to sell lands without any previous order of court, it not appearing 
that the estate owed any debts; and such sale would not be void, though not made 
in strict conformity with the mode prescribed for administration sales, when made 
under order of court. Wright v. Heffner’s Executors, 513. 

3. Even if no title passed by the sale, the purchaser, who would make that 
defense to an action for the purchase money, should aver a restoration of the 
property, or offer to restore it, and to account for rents. Jd. 

4. See the opinion in this case for circumstances under which the defense that 
no title passed at an executor’s sale made for a fair price, for the purpose of parti- 
tion, and acquiesced in by the heirs, could not avail the purchaser, after the lapse 
of ten years. Id. 

5. The failure to take a mortgage from the purchaser at a sale by an executor or 
administrator does not waive the vendor's lien for the purchase money. The case 
of Autrey c. Whitmore, 31 Tex., 627, overruled on that point. Id. 

6. A credit on the purchase money note growing out of a transaction with 
the mother of a minor legatee, in which the note of the purchaser was substituted 
for the legacy due the minor, was rightly disallowed. The right of the minor to 
demand the legacy from the executors was not affected by such a transaction. Id. 

7. Autrey rc. Whitmore, 31 Tex., 627, discussed. 

EXECUTORY CONTRACT. See Conrract, 8, 9. 
EXEMPLARY DAMAGES. See Damages, 3, 4, 11. Lrqurpatep DAmMaGeEs. 
Rieut oF AcTION, 2. 

1. Malice is not an inference of law from the want. of probable cause, but is a 
mere inference of fact, which the jury may or may not draw, according to the 
facts and circumstances of the case. Willis d& Bro. v. McNeill, 465. 

2. To make the principal liable for exemplary damages because of the malice 
of his agent, the evidence must show that he had knowledge of and partici- 
pated in the malice, or afterwards ratified, adopted or approved the malicious 
acts. Id, 
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EXEMPLARY DAMAGES — continued. 

3. In this case the jury found $1,084.50 actual damages, and $12,000 exemplary 
damages. Held, that the exemplary damages were excessive. Jd. 

4. See the opinion in this case for suggestions objecting to the form of a charge, 
which, in a suit for damages, tells the jury that, if they find damages, they are 
authorized to find an amount not to exceed so many dollars, naming the amount 
claimed in the petition. Jd. 

5. See also the opinion for suggestions as to the propriety of a legislative limit 

to the amount of exemplary damages recoverable. Id. 


EXEMPTION FROM FORCED SALE. See Homestreap. 
EXPERTS. 


1. In an issue involving the question of negligence of a railway company in the 
management of a switch from which it is claimed that damage results, it is com- 
petent for the defendant to introduce evidence of the mode adopted generally by 
prudent railroad men in switching their cars under like circumstances. H. & T. 
C. R’y Co. v. Cowser et al., 293. ° 





EXPRESS LIEN. 

1. If the written contract recites that the mechanic's lien is reserved on a build- 
ing, it seems that it would show an express lien by contract, independent of the 
mechanic's lien which the law creates, when its terms are complied with. Mar- 
tin v. Roberts, 564. 


FACT CASES. See Damages, 7, 17, 31. INsunction, 8. MALPRAcTICE, 2. NEG- 
LIGENCE, 8. New Tria, 6. Parties, 2. PURCHASER IN Goop Farru, 2,3. 
Ratuway Company, 8 Sequestration, 3. Taxation, 12. TELEGRAPH 
COMPANIES, 3. 

1. Much should be left to the discretion of tae judge in determining his own 
disqualification to try a cause; and his decision on that question will only be re- 
versed for manifest error. See statement and opinion for facts on which the su- 
preme court declined to revise his action. Childress v. Grim, 56. 

2. See opinion for facts tending to prove title, held admissible in evidence. 
Hines v. Thorn, 98. 

3. See opinion and statement of case for facts justifying an application of the 
doctrine of stale demand to the claim of a party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adver- 
sary, and which was of record. Id. 

4. See this case for facts held sufficient to sustain a demurrer to the evidence. 
Tierney v. Frazier, 437 

FEES OF OFFICE. See Costs, 1 : 

1. No public officer can collect fees, or impede in its course to the treasury any 


money, without a law author izing him to do so, and clearly fixing the amount. 
State v. Moore, 307. 


FORCED SALE. See Homesteap, 3, 20, 21. 

1. When a homestead has been once acquired, the subsequent death, marriage or 
removal of all the individuals who composed the family, except the surviving hus- 
band, does not subject the homestead to forced sale under a judgment against 
him, he still occupying it as a home. Blum v. Gaines, 119. 


FORCIBLE ENTRY AND DETAINER. See Actron, 2: TREsPass TO Try 
TITLE, 5. 


FORECLOSURE. See Morreace, 1. 








1 
i) 
a) 
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FORFEITURE. See Community Property, 7. 

1. The act of March 10, 1875, substituting for the causes and extent of forfeiture 
the failure to build the railway at the yearly rate of forty miles (or eighty miles 
in two years), and on failure, a forfeiture of the land grants upon that portion 
of the road not so constructed, is a repeal of so much of the original act (August 
5, 1870) incorporating said railroad company to the extent substituted thereby; 
and upon the failure to build said road at the rate of eighty miles every two years, 
the defendant company forfeited tie right to the land grant as to that part of the 
road not so built. Such forfeiture is the extent of the penalty for such failure. 
Statev. I. &@ GN. R’y Co., 534. 

2. After a forfeiture incurred by a failure to construct eighty miles in two years, 
a rapid construction so as to complete the entire road in the time contemplated 
in the relief act will not restore the right to the land grant so forfeited. Id. 

3. A grant of lands upon a completed section of ten miles is not affected by 
a subsequent failure to construct at the rate required by the relief law. Id. 


FRANCHISE. See Forrerrurs, 1. 


FRAUD. See Homesreap, 21. PLeapine, 12. TeLegrarn Companies, 2. 

1. An answer attacking a writing because given merely ‘‘as evidence of a settle- 
ment and not as evidence of indebtedness,"’ it not appearing that the maker was 
ignorant of the terms of the writing, or that any fraud was used or mistake in 
obtaining it, was properly held insufficient. Roundtree v. Gilroy, 176. 

2. A creditor holding a debt discharged by the bankruptcy of the debtor, but 
upon which the debtor afterwards suffers judgment in a state court, cannot attack 
for fraud a conveyance made by the procurement of the debtor prior to the date 
of the judgment. Hodges v. Taylor, 196. 

3. Fraud perpetrated in procuring a judgment does not render it yoid; it but 
constitutes the legal ground on which such judgment may be avoided, if relief be 
sought in the proper manner and within the proper time. Fleming v. Seeligson 
et al., 524. 

FRAUDULENT CONVEYANCE. See Fravp, 2. 
FREEDOM. See Rieut or Action, 1, 2. 
GARNISHMENT. 

1. Where property attached has been sold as perishable, and afterwards the 
writ of attachment is quashed, and the clerk ordered to pay over the proceeds 
to the defendant in attachment, those proceeds in the hands of the clerk are not 
subject to garnishment. See the opinion in this case for the views of Associate 
Justice Bonner on this question. Pace v. Smith, 555. 





GRANT. See Bounpary. Forrerrure, 1-3. LeGisnative Grant, 1. SuRVeEy. 

1. Land granted by the republic to one because of his being a married man, 
was the community property of his wife and of himself, though the grant bore 
date after her death; one-half interest therein descended to her heirs, subject to 
the payment of community debts. Caruth v. Grigsby, 259. 

2. Section 6, art. X, of the constitution of 1870 prohibited not only the direct 
grant of land, but also every step which could ultimate in a grant, to other than 
an actual settler. Bacon v. Russell, 409. 

GROSS NEGLIGENCE. See Matrpractice, | 
GUARANTY. 

1. A verbal guaranty made at the request of a firm to certain of its creditors to pay 
certain subsisting demands against the partnership, followed by payment, though 
made after and with notice of the dissolution of the partnership, constitutes a 
good cause of action against the firm. Lee d& Co. v. Stowe & Wilmerding, 444. 

2. Although the verbal guaranty was not legally binding by reason of the stat- 
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GUARANTY — continued. 
ute of frauds, it constituted an obligation morally binding, and supported as be 
tween plaintiffs and defendants by a valuable consideration, and the defendant: 
had no right to ask the guarantors to violate the obligation by refraining fron 
payment, or interposing the defense of the statute of frauds. Jd. 
GUARDIAN AD LITEM. See Guarpran and Warp, 7. Sprecran GUARDIAN. 
GUARDIAN AND WARD. 

1. Under the statutes in force in 1860, the validity of a sale of real estate made 
by a guardian under an order of the probate court was not affected by a failure to 
accurately describe the land in the order; the statute reauiring such description 
was directory. Robertson v. Johnson, 62. 

2. An order of the probate court empowering a guardian to sell ‘ three hundred 
and twenty acres of land known as the headright of William H. Merrill,” etc., 
was sufficient. Id. 

3. A purchaser of real estate at a guardian's sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
on the written petition of the guardian asking for it. Heis not bound to look be- 
yond the judgment of the court having jurisdiction. Jd. 

4. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward's land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a decree confirm- 
ing the sale has been made by the court. In the absence of such confirmation, the 
recitals in the deed cannot be considered as pryna facie evidence that such decree 
had been made. Id. 

5. A formal order of court expressly confirming a guardian’s sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done by 
the court showing that it recognized and acquiesced in it as a completed sale. Id. 

6. Roberts v. Schultz, 45 Tex., 184, approved. Id. 

7. The statute required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, secs. 
134-158). Though the statute should have been strictly observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being rec- 
ognized by the court below throughout the cause as the proper representative of 
the minor’s interest, without objection from the adversary, the failure to appoint a 
special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, until a guardian of the estate is qualified to receive it. 
Brooke vy. Clark, 105. 

&. The death of the ward does not deprive the county court of jurisdiction to 
settle the guardian’s accounts. Veal v. Fortson, 482. 


HEARSAY. See Apmissrons, 1. Eviprence, 10. 


HEIRS. See Bankrupt, 3. Estates or DecepDENTsS, 11. Estropren, 4. Exerc- 
UTORS AND ADMINISTRATORS, 6. HomesTEAD, 8, 9. JupGMENT, 6. Mut. 
Partition, 1. Practice 1n Distrier Court, 28. 


HOMESTEAD. See SEQUESTRATION, 4. 
1. The fact that several tracts of land are distant from each other several miles 

will not divest either of them of the homestead protection, if they be each used 

for homestead purposes; but when the rural homestead has been fixed on one of 
them, there must be such use of the subsequently acquired parcel, to invest it 
with the homestead character, as would be required to make an origina! designa- 
tion of ‘a homestead. Brooks vy, Chatham, 31. 
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HOMESTEAD — continued. 

2. Mere intention to use is not sufficient; if the tract be separated from that on 
which the home place is located, some act must be done evincing an intention to 
use it in some way in connection with the home place, for the comfort, conven- 
ience or support of the family, or as a place of business for the head of the family. 
Mere ownership, coupled with an intention at some time to use the detached tract 
in connection with the home place for homestead purposes, is not sufficient. Jd. 

3. The designation of land for homestead purposes, after the levy of an attach- 
ment, cannot protect it from sale under a lien thus acquired. Jd. 

4. When a homestead has been once acquired, the subsequent death, marriage 
or removal of all the individuals who composed the family, except the surviving 
husband, does not subject the homestead to forced sale under a judgment against 
him, he still occupying it as a home. Blum v. Gaines, 119. 

5. A judgment lien takes precedence of a subsequently acquired homestead 
right. Gage v. Neblett, 374. 

6. Ordinarily there can be no blending of homestead rights so that the exemption 
can be partly in town and partly in the country; and the burden of establishing 
facts making a case an exception to this rule devolved on him whose residence and 
place of business were in town, and who claimed, as part of his homestead, a 
separate ten-acre tract, one thousand yards distant from his residence, and lying 
partly outside of the corporate limits. Keith v. Hyndman, 425. 

7. Where proof was not made showing, prima facie, that any part of the ten- 
acre tract within the corporate limits was used for homestead purposes, or that it 
was acquired and approved previous to the incorporation of the town and desig- 
nation of its boundaries, in view, too, of the distance of the ten acres from the 
residence, the evidence was insufficient to establish its exemption. Id. 

8. After the death of his wife in 1866, P., with the children of that marriage, 
continued to occupy the community homestead tract of four hundred and fifteen 
acres, and to use the other community property. In 1868 P. married a widow 
who had a homestead of her own, but lived with him on his homestead. P. 
died in 1873, and his widow married R., and with him continued to occupy the 
P. homestead, denying the demand of P.'s children by his first wife for possession 
or partition. P.’s administrator took possession of his personal estate, including 
community property of the first marriage, and its proceeds. The heirs joined by 
their guardian brought this suit in the district court against Mrs. R., her husband 
and the administrator, stating these and other facts, praying for partition and 
other relief. A general demurrer to the petition was sustained. On appeal, held, 

(1) That the surviving husband did not become liable to the children of the 
community for and by reason of his continued occupation of the entire homestead 
tract of four hundred and fifteen acres, no partition having been demanded. 

(2) The second wife was during P.'s life-time protected in his homestead rights 
in the old homestead, but those rights, being personal to him, terminated at his 
death. 

(3) The second marriage may, in its effects on the rights of the wife, be re- 
garded as equivalent to the establishment of a new homestead on land owned by 
the husband in common with the children of the first marriage, the homestead 
right attaching only to the husband's interest in the tract and so as not to preju- 
dice any rights of the children. 

(4) These homestead rights were not affected by the fact that the second wife 
at the time of her marriage with P. already had a homestead. 

(5) On the death-of P. his children became entitled to partition of their inter- 
est derived through their mother, irrespective of the question of homestead; and 
after demand and denial of their rights, they became also entitled to the value of 
the use and occupation. ; 

(6) The rights of the children to partition as heirs of P. were subject to the 
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HOMESTEAD — continued. 


homestead rights of their step-mother, attaching to their father’s interest in the 
community homestead tract, and subject also to the rights of the administrator of 
their father’s estate. 

(7) The children were also entitled to their mother’s interest in the personal 
property, or its value, and subject, as just stated, to their interest in their father’s 
personal estate. 

(8) The homestead rights of P.’s widow were not forfeited by her marriage 
to R. 

(9) The petition stated a good cause of action, and one within the jurisdiction 
of the district court. Pressley’s Heirs v. Robinson et al., 453. 

9. One owning and occupying land, on a part of which there was his rural 
homestead, had a wife and children; the wife died in 1864 while the land was 
thus oceupied, leaving children of the marriage surviving; the husband married 
again in 1865, and died in 1870, and his second wife, who continued to occupy the 
homestead with the children of the first marriage, afterwards married. There 
was no administration on the estate of the first wife. In a suit by the heirs of the 
first marriage against the surviving widow of the last marriage, for the land and 
for partitien, held — 

(1) To the extent that the heirs sought to recover the excess of the interest of 
the estate of their deceased father in the land, over and above the homestead 
(administration being pending on his estate), and which amount would have been 
assets in the hands of the administrator, the suit by the heirs alone could not be 
maintained. 

(2) To the extent that such a suit sought to recover the interest inherited by 
the heirs from their mother in the community property of the first marriage, in- 
cluding the interest, if any, in the homestead as it existed at her death, they were 
the only proper parties, there having been no administration on her estate. 

(3) In such a suit, the plaintiffs were entifled to an account and partition of their 
mother’s interest on the death of their father. 

(4) The surviving widow was entitled, subject to such a partition and the equities, 
if any, growing out of it, to the enjoyment of her deceased husband's half interest 
in the old homestead, existing at the date of the death of the first wife, and which 
was still continued at his death, or the enjoyment of a newly acquired homestead; 
but she was not liable for use and occupation of the homestead, so long as she did 
not hold it adversely to the rights of the children of the first marriage to a joint 
possession. 

(5) If the estate of the deceased husband was insolvent, then, under the laws 
in force when he died, the homestead descended in fee to his widow and minor 
children, and neither was entitled to exclusive possession. Putnam v. Young, 461. 

10. One whose wife owned:a homestead which is occupied as such by the family, 
cannot acquire by pre-emption another homestead on the public domain. Garrison 
v. Grant, 602. : 

11. One owning and occupying as such an urban homestead, carried on his busi- 
ness, which was that of a druggist, in a house on lots disconnected from his 
dwelling-house. Another house owned by him, and situated in the same town, but 
not adjacent to or connected with either the property used as a dwelling or that 
occupied as a drug store, was used by him as a warehouse for the storing of 
drugs. Held — 

(1) The lot on which the warehouse was situated was not “‘ used to exercise the 
calling or business of the head of the family ” so as to exempt it from forced sale 
under the homestead clause of the constitution of 1876. 

(2) Tne fact that the warehouse was used in a way which was incidentally use- 
ful or profitable in carrying on the business of a druggist, was not sufficient to 
shield it from forced sale as the place used by the head of the family to carry on 
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HOMESTEAD — continued. 
his business, when that business was actually carried on at a place disconnected 
therefrom. 

(3) The warehouse was only auxiliary to the business store lot which the consti- 
tution exempts, and was not a part thereof. McDonald v. Campbell, 614. 

12. A promissory note and mortgage made by husband and wife, for borrowed 
money, loaned in 1871 to prevent the sacrifice of the homestead for unpaid pur- 
chase money, and which note on its face declares that it is exeeuted for the pur- 
chase money of the homestead, subrogates the holder, when the money is applied 
in paying off the lien, to the rights of the original vendor. Hicks vy. Morris, 
658. 

13. Such a note was afterwards renewed, and still declared on its face the lien, 
though it was for a larger amount, and included money not used in satisfying the 
vendor's lien on the homestead. JZeld — 

(1) That the renewed note was secured by the mortgage for the amount used in 
discharging the lien on the homestead. 

(2) The fact that the old note, at the date of its renewal, was cancelled, as was 
also the mortgage, with no other consideration than the execution of the new 
note, and the parties still believing that the debt was secured on the land, cannot 
affect the rights of the holder. Equity would disregard the cancellation of the 
mortgage and keep it alive for the benefit of the creditor. Id. 

14. The recital in the note that it was given for the purchase money of the land 
could be explained by parol testimony showing the real nature of the transaction; 
such testimony being explanatory of the recifal of a fact which the party offering 
it was not estopped from denying. Id. 

15. Autrey v. Whitmore, 31 Tex., 627, overruled. Jd. 

16. The fact that the money was loaned to discharge the lien before the note 
and mortgage were executed, would be immaterial if the money was loaned on 
the faith of an agreement that the note and mortgage should be executed. Id. 

17. Equity will subrogate the lender who advances money to pay a lien cred- 
itor, to his rights under the lien, as effectually as if he had become the assignee 
of the purchase money notes. Id. 

18. Malone v. Kaufman, 38 Tex., 454, overruled. Jd. 

19. The surviving widow occupying with her children a homestead in which she 
had at least a community interest, executed a deed of trust thereon in 1874 to se- 
cure her creditor. In trespass to try title brought against her by the purchaser 
at trust sale, held — 

(1) If the property was the separate estate of the surviving widow, the deed by 
the trustee to the purchaser at trust sale passed the title. 

(2) If the widow owned but a community interest in the homestead, the pur- 
chaser at trust sale acquired that interest, and had equal estate and possessory 
right with the children of the marriage. Grothaus v. De Lopez, 670. 

20. A man owned and occupied with his family an urban homestead in 1876, 
and carried on the business of a merchant in the lower story of his dwelling- 
house. After ceasing to do business as a merchant in 1867, he removed his fam- 
ily to a new home, owned by him in a different portion of the same town, and 
rented out the old home place for mercantile and other purposes, using the rents 
to aid in supporting his family, and intending to again use it as a piace to carry 
on his business as a merchant if he should recover from financial embarrassments. 
In trespass to try title brought by the purchaser at sheriff's sale, under a judg- 
ment against the husband and wife in 1878, held — 

(1) While the constitution protects from forced sale the place of business of the 
head of the family in a city, town or village, though situate in a different locality 
from the home place, this protection exists only so long as it is used for the pur- 
poses contemplated by the constitution. 
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HOMESTEAD — continued. 


(2) The fact that he contemplated resuming business in the store-house, if able 
to do so at some future time, was immaterial. 

(3) The law no more protects a man in a place for business which he is not 
using, and which he is making no preparation to use, than it does in a place for a 
home which is in fact not a home, and in reference to which no steps have been 
taken to make it a home for the family. Shryock v. Latimer, 674. 

21. The judgment creditor purchased at execution sale other lots which had 
been conveyed by the husband to his wife for the consideration recited, of money 
borrowed from her, and her deed was recorded before any right under the judg- 
ment vested in the purchaser at sheriff's sale. Held, that in the absence of any 
evidence of fraud, the conveyance passed the title to the wife. Jd. 


HUSBAND AND WIFE. See Apmrnistration, 1. Community PROPERTY. 


MaritaL Reiations. SEPARATE PROPERTY. 
1. A wife finally separated from her husband has power to bind her separate 
estate by her contracts. Davis v. Saladee, 326. 


IDEM SONANS. 


1. A commission to take depositions of John McKay was returned with testi- 
mony given by John Macke. The testimony was admitted,— it not appearing but 
that the words McKay and Macke were idem sonans. Held, that there was no 
error in admitting the testimony. J. & G. N. R’y Co. v. Kindred, 491. 


IMPROVEMENTS IN GOOD FAITH. See Bounpary, 4. Mursvaxkep, 1. 





1. When, in trespass to try title, the defendant does not attack the title of plaint- 
iff, but claims the value of permanent improvements made by himself through 
mistake across a boundary line, he is not entitled to their value, if, by the exercise 
of due diligence, the true boundary could have been discovered. If, however, the 
mistake was not caused by the defendant's negligence, and the plaintiff knowingly 
stood by while the improvements were being made by defendant through mistake, 
and failed to inform him of his right to the land, then defendant would be en- 
titled to recover the value of the improvements, less the value of the use and occu- 
pation. Heirs of Gatlin v. Organ, 11. 

2. A purchaser at a sale, made under a decree of court which had no jurisdic- 
tion, may still under some circumstances be a purchaser in good faith, and as such 
entitled under the statute to compensation for improvements made on land pur- 
chased before eviction. See opinion fur such a case. French v. Grenet, 273. 

3. The claim of a defendant in possession under a void judicial sale, for the 
value of necessary and beneficial repairs, made by him on improved real estate, 
and which have enhanced the value of the property, is based upon a higher equity 
than if the improvements were merely ornamental, or new. See statement and 
opinion for a case in which such a claim was allowed. /d. 


INDEPENDENT ADMINISTRATION. See ApmrnistraTion, 1. INNocentT Pur- 


CHASER, 2. JURISDICTION, 4. PossEssion, 2. 

1. Where the only evidence that the wife had qualified as survivor of the com- 
munity consisted of an application by her, under the statute, for the appointment 
of three named appraisers, and of an instrument on file in the county court, sworn 
to by two of these persons, purporting to be an appraisement of the property be- 
longing to the estate of the deceased husband: Held, 

(1) That the latter instrument conveyed no notice that the wife was seeking to 
qualify, under the statute, as survivor of the community. 

(2) In the absence of any order of court and of anything showing that the in- 
ventory was made or filed by the wife, that the evidence was insufficient to show 
that she had qualified under the act of August 26, 1856. Busby v. Davis, 323. 
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INDEPENDENT ADMINISTRATION — continued. 

2. An independent executor and testamentary guardian has authority to settle 
the claim of the estate, or of his ward, against the vendor, for the breach of war- 
ranty. Fretellieve v. Hindes, 392. 

INDORSER. See Erasure, 1. 
INFANCY. See Mrnonriry. 


INJUNCTION. See Communrtry Property, 3. 

1. The judgments formerly authorized against the sureties on an injunction 
bond, where injunction issued to stay collection of a judgment, were on a con- 
struction of art. 3936, Pasch. Dig., and were statutory judgments. They were 
not rendered by the district court under its general equity powers. Under the Re- 
vised Statutes no judgment can be rendered against the principal and sureties 
cn an injunction bond, or against the principal alone, on dissolution of the 
injunction. Texas dN. O. R’y Co. v. White, 129. ; 

2. On the dissolution of the injunction the holder of the judgment pursues his 
ordinary remedy to collect the same, and the bond which restrained its collection 
gives him an additional security for his debt. Id. 

3. The ten per cent. damages allowed by statute on the amount of the debt, 
when the collection of money is enjoined, is the measure of defendant's remedy on 
the dissolution of the injunction, unless by pleading and evidence a necessity for 
further relief is shown, in which event the court, in the exercise of its general 
equity powers, will grant the relief. But such further releef cannot be afforded on 
exceptions which go only to the dissolution of the injunction, dismissal of the bill, 
and entry of judgment for statutory damages. Jd. 

4. Art. 2898, R. S., providing that the principles, practice and procedure in 
courts of equity should govern proceedings in injunction when the same are not in 
conflict with the statute, did not add anything to the powers already possessed by 
the district courts before. Jd. 

5. The submission, on March 2, 1880, by the city authorities of Fort Worth, of 
the question whether a school tax of one-fourth of one per cent. be levied, being 
before the amendment of said act, was without authority and void; and a perpet- 
ual injunction against the collection of the tax so claimed to be authorized, was 
sustained. City of Fort Worth v. Davis, 225. 

6. A motion to dissolve an injunction for want of equity in the petition having 
been rightly sustained, and no amendment being made to the petitign, the suit as 
one for injunction should be dismissed. Corsicana v. White, 382. 

7. An injunction to restrain the execution of a judgment of a justice of the 
peace will not be granted for error in the decision, where the party, through negli- 
gence, has failed to prosecute a certiorari, or where he has any other adequate or 
complete remedy. Halcomb v. Kelly, 618. 

8. See statement and opinion for facts held insufficient to authorize an injunc- 
tion to restrain the execution of a judgment rendered by a justice of the 
peace. Id. 


INNOCENT PURCHASER. See Easement, 3. Purcnaser tn Goop Farra. 

1. A party is charged with notice of every fact recited in the chain of title 
through which his right to land is claimed. Caruth v. Grigsby, 259. 

2. A party who in good faith buys from the surviving wife, so qualified under 
the statute, without notice of the prior sale, and who brings into court the balance 
of the purchase money remaining unpaid when he first had notice of plaintiffs’ 
claim, will be protected as au innocent purchaser for value. Morris v. Meek, 385, 

INSANITY. See Vorp anp VorpaBte, I, 2. 

1. In a suit to vacate a decree, rendered on March 7th in accordance with an 

agreement of parties made March 4th, based on the alleged insanity of plaintiff at 
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INSANITY — continued. 
both dates, it was error to submit to the jury the single issue of insanity at the 
date of the agreement. Brown v. Rentfro, 327. 
2. After verdict for plaintiff on that issue, it was error to render judgment non 
obstante veredicto for defendants. Id. 
3. Plaintiff was not entitled to have the decree vacated on a verdict which did 
not establish his insanity at the date of its rendition. Id. 


INSOLVENCY. See PiEaprna, 10. 


INSURANCE COMPANY. See Te.ecrarn Compantes, 1. 

1. In an action for loss upon a fire insurance policy, on which the defendant 
pleaded that the fire was not accidental, but caused by the insured, held error to 
charge the jury that the burden of proof was on the plaintiff to show “that the 
loss was an honest one; that is, that it was owing to causes not traceable to the in- 
sured or his agency.’’ Dieyer v. Continental Ins. Co., 181. 

2. There is no such presumption that the owner of insured property burns, or 
causes it to be burned, whenever it is lost by fire. The contrary presumption does 
exist. Id. 


INTEREST. 

1. In a suit on notes executed January 1, 1876, bearing interest at the rate of 
two and one-half per cent. a month, it was not error to render judgment for the 
principal and interest due upon the notes up to judgment, and to make the judg- 
ment bear interest from its date upon such aggregate sum at the same rate of 
two and one-half per cent. per month. Hagood v. Aikin, 511. 

2. Art. XVI, sec. 11, of the constitution, does not regulate the entry of judg- 
ments upon contracts made previous to its adoption. Id. 

3. Article 2980, R. S., means that a judgment shall bear the same interest as 
the contract upon which it is founded, if the rate were lawful at the time the con- 
tract was made, even though it may exceed the highest rate which may be con- 
tracted for since the adoption of the constitution. Id. 


INTERPRETER. See Separate ACKNOWLEDGMENT, 4, 5. 


INTERVENTION. 

1. One who, pending a suit involving property, purchases at a trust sale the in- 
terest of one of the parties in that property, occupies a position entitling him to 
intervene in that suit. Fleming v. Seeligson, 524. 

2. Parties properly before the court are required to take notice of a petition of 
intervention, filed by leave of court, and though at the time of such intervention 
and judgment for intervenor, one of the defendants against whom judgment was 
rendered was dead, and another temporarily insane, yet, the court having acquired 
jurisdiction over them, and they having appeared and answered, being represented 
by counsel, and no suggestion being made of record of the death or insanity, the 
judgment rendered was not a nullity, but was only voidable. Id. 

3. Where at the time the intervenor gets leave and comes in, the whole interest 
in the property is in controversy in the suit, he may litigate his right to the entire 
property. Id. 

JUDGMENT. See Guarpran anp Warp, 3. INsunctTrion, 7, & Insanrry, 2, 3. 
LANDLORD AND TENANT, 1. SEQUESTRATION, 5. 

1. When, in trespass to try title, there is a finding in favor of defendants for 
the value of permanent improvements on the land, a judgment which declares 
that, if the plaintiff shall fail to pay the amount so found within twelve months, 
‘“*he shall be forever barred of his writ of possession, and from ever maintaining 
an action against the defendant for the land,”’ is manifest error. Heirs of Gatlin 
v. Organ, 11. 
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JUDGMENT — continued. 


2. The Galveston City R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs v. Belcher, 
30 Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again 
announced that an original cause of action is merged in a judgment of the dis- 
trict court in the plaintiff's favor, which cannot be vacated, or opened by writ of 
error or appeal, but remains valid and subsisting until set aside, and constitutes, 
in favor of the legal representatives of the plaintiff, the cause of action. Brooke 
v. Clark, 105. 

3. A suit for community land, brought by the husband, was, after his death, 
prosecuted by the surviving wife, for herself, and as next friend of their only child, 
the result being a verdict and judgment for defendants. Within twelve months a 
second suit was brought by her in thesame way. Held, that the former judgment 
was no bar to the second action allowed by the statute, and that the right to such 
second action was not affected by an amended petition, filed by her as executrix, 
more than twelve months after the date of the first judgment. Sickles v. Largent, 
164. 

4. Ina collateral attack upon the judgment of a domestic court of record of 
general jurisdiction, the nullity of the judgment fur want of jurisdiction over the 
person of the defendant was insisted on, because the return upon the writ of cita- 
tion by publication showed that the alleged publication, as therein recited, could 
not have been made. The judgment, however, recited that the defendant failed 
to appear and answer, ‘‘ but wholly made default, although duly cited with proc- 
ess,” ete. Held, 

(1) To determine whether the record shows affirmatively that there was proper 
service, the whole of it must be considered together. 

(2) The recital in the judgment, which was the last act of the court in the case, 
reciting that the defendant was -‘‘ duly cited with process,’’ imports in a collateral 
proceeding absolute verity. Treadway v. Zastburn, 209. 

5. A party is concluded by a judgment in the right only in which he sues or is 
sued. Caruth v. Grigsby, 259. 

6. An administration was begun upon the estate of the husband before the wife's 
death. There was no necessity for sale, and no sale made to pay community debts. 
After the death of the wife a partition was made of the estate of the deceased 
husband, on an application which recited that the minor heir of the deceased wife 
was entitled to an interest, and who was not represented by a legally appointed 
guardian. In the final partition, this heir's interest in community lands inherited 
from the mother was ignored, and the partition made purported to be that of the 
deceased husband's estate. Held, 

(1) The heir of the wife was not concluded by the proceedings and judgment of 
the probate court. Id. 

7. Where a judgment is rendered against two who are each separately liable 
for its full amount, that judgment may be set off against the separate demand of 
one of the judgment debtors. Rust v. Burke, Turner & Co., 341. 

8. A transcript of a judgment, which recites that it was rendered on a trial be- 
fore a named justice at a circuit court in the city of New York, in January, 1873, 
attested in January, 1874, by a different person, styling himself “justice of the 
supreme court of the state of New York,"’ does not appear to be attested by the 
judge of the court in which the judgment was rendered, and is not properly cer- 
tified under the act of congress. Randall v. Burtis, 362. 

9. If it appeared that the circuit and supreme courts were the same, the infer- 
ence from the facts is, that there was more than one justice of that court, and the 
certificate is defective in that it does not purport to be that of the chief justice or 
presiding magistrate. Id. : 

10. An action is not maintainable to establish the balance of an account against 
an estate, after it has been presented duly authenticated to the administrator, and 
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JUDGMENT — continued. 


has been by him in part allowed and in part rejected, and the holder has then 
proceeded to procure its approval by the probate judge. That approval has upon 
the entire claim the force and effect of a judgment. Gibson v. Hale, 405. 

11. In a suit on notes executed January 1, 1876, bearing interest at the rate of 
two and one-half per cent. a month, it was not error to render judgment for the 
principal and interest due upon the notes up to judgment, and to make the judg- 
ment bear interest from its date upon such aggregate sum at the same rate of two 
and one-half per cent. per month. Hagood vy. Aikin, 511. 

12. Art. XVI, sec. 11, of the constitution, does not regulate the entry of judg- 
ments upon contracts made previous to its adoption. Jd. 

13. Article 2980, R. S., means that a judgment shall bear the same interest as 
the contract upon which it is founded, if the rate were lawful at the time the con- 
tract was made, even though it may exceed the highest rate which may be con- 
tracted for since the adoption of the constitution. Td. 

14. Fraud perpetrated in procuring a judgment does not render it void; it but 
constitutes the legal ground on which such judgment may be avoided, if relief b2 
sought in the proper manner and within the proper time. Fleming v. Seeligson, 
524 

15. When the court has acquired jurisdiction of the persons of defendants by 
service of citation, appearance and answer, the subsequent death or insanity of 
these parties during the pendency of the suit does not render the judgment against 
them void, they at the time being represented by counsel, and no suggestion of 
the death or insanity having been made. Id. 

16. After the expiration of two years from the date of such judgment, or the 
removal of the disability of insanity, there being no concealment, in the case of 
fraud, preventing its discovery, it is too late-to maintain a suit to set the judg- 
ment aside as voidable. Id. 

17. Sec. 14, art. XII, of the constitution of 1869 does not apply to suits of that 
character. Id. 


JUDGMENT LIEN. See Cases APPROVED, 3. 


1. A judgment lien takes precedence of a subsequently acquired homestead 
right. Gage v. Neblett, 374. : 
2. Railroad Co. v. Winter, 44 Tex., 597, approved. Id. 


JUDGMENT NON OBSTANTE VEREDICTO. See Insanity, 2. 
JUDICIAL DISCRETION. See DisquaLtFicaTION oF JUDGE, 1. 
JUDICIAL POWER. See Constitrutronat Law, 7-11. 
JURISDICTION. See Insuncrion, 4. MissornpER or PartiEs, 2. 


1. In the absence of citation, when jurisdiction over the person is acquired by 
a voluntary appearance and answer filed, it is not lost by sustaining a demurrer to 
the answer. Brooks v. Chatham, 31. 

2. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, thougia 
the damages claimed may be less than five hundred dollars. Thurber v. Con- 
ners, 96. 

3. Art. 2898, R. S., providing that the principles, practice and procedure in 
courts of equity should govern proceedings in injunction when the same are not in 
conflict with the statute, did not add anything to the powers already possessed by 
the district courts before. Texas ¢ N. O. R’y Cov. White, 129. 

4, The United States court, sitting in bankruptcy, had no jurisdiction to order 
the sale of land, the individual property of a deceased member of a mercantile 
firm, whose death had occurred, and whose estate was being administered by in- 
dependent executors under the terms of a will which withdrew it from control of 
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JURISDICTION — continued. 
the probate court. No title passed to the purchaser at such a sale. French v. 
Grenet, 273. 

5. In counties where the civil jurisdiction of the county courts is abolished and 
vested in the district courts, appeals from judgments rendered in the courts of 
justices of the peace may be taken to the district courts. Davidson v. Patton, 481. 

6. Sec. 3, art. V, Const. of 1876, provides that the supreme court shall have ap- 
pellate jurisdiction only, and which shall extend to civil cases of which the dis- 
trict courts have original or appellate jurisdiction. That the district court has 
appellate jurisdiction ‘over a case, is sufficient to confer jurisdiction upon the 
supreme court on appeal in such case. Id. 

7. The death of the ward does not deprive the county court of jurisdiction to 
settle the guardian's accounts. Veal v. Fortson, 482. 

8. Where a case appealed from the county to the district court, and an original 
suit between the same parties, are by agreement consolidated and heard together, 
the district court has jurisdiction to make such order as the county court might 
have made, as well as to adjudicate the questions at issue in the suit originally 
instituted in that court. Jd. 

9. Under the probate acts of the fifteenth legislature (August 9 and 18, 1876), 
a bond was required as a prerequisite to an appeal from the county to the district 
court in cases pertaining to estates of deceased persons. Lumpkin v. Smyth, 489. 

10. An application for the probate of a will was resisted in the county court by 
a guardian of the estate of certain minors; being unsuccessful, appeal was taken 
to the district court, July, 1879. Held, a motion to dismiss the appeal for want 
of jurisdiction, resulting from the absence of an appeal bond, should have been 
sustained. Jd. 


J URY. See Tria By Jury. 


JURY COMMISSIONERS. 
1. The district court has power to appoint jury commissioners at any time to 
supply jurors necessary to the trial of causes before it. Roundtree v. Gilroy, 176. 
2. But the more regular mode would be to reconvene the jury commissioners 
for the term, than to appoint a newcommission. Id. 
3. Only the statutory causes can be argued to support a challenge to the array. 
Id, 


JUSTICES OF THE PEACE. See Apprat, 1. 
LACHES. See Strate DEMAND. 


LAND. See Bankrupt, 1,2. Cerratnty. Cononrzation Laws, 1. Egurry, 1. 
Estorret,4. Forrerture, 1-3. LeGistative GRANT. PRE-EMPTION. PUR- 
CHASER. SURVEY. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed which 
upon its face purports to convey the legal title to such alleged trustee, yet if the issue 
is raised that the deed was without consitleration, and the vendee insolvent at the 
time of the purchase, and the evidence tends to establish these facts, the failure to 
produce evidence to the contrary, which, if true, was accessible, may authorize a 
verdict establishing the trust on such declarations. Grace v. Hanks, 14. 

2, Lynn v. Le Gierse, 48 Tex., 138, approved. Id. 

3. A perpetual easement in land, or a qualified determinable fee, liable to be 
divested only if the estate should be used for other purposes than those contem- 
plated by the conveyance, can only be created by deed or grant. 7. & P. Ry Co. 
v. Durrett, 48. 
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LAND — continued. 

4. 'The conveyance of a perpetual easement in land, the separate property of 
the wife, cannot be made by the husband alone, under his general power to man- 
age the wife's estate. It can only be made in the manner pointed out by the 
statute for conveying the wife's separate estate. Id. 


LAND CERTIFICATE. See LeetsuatTive GRANT, 1, 2. 


LANDLORD AND TENANT. See Acrron, 3. Jurisprcrron, 2. 
1. A landlord waives his lien on property seized under a distress warrant, when 
he proceeds to take a personal judgment without foreclosing his lien on the prop- 
erty. Wise v. Old, 514. 


LAPSE OF TIME. See Executors anp ADMINISTRATORS, 4. 

1. See opinion and statement of case for facts justifying an application of the doc- 
trine of stale demand to the claim of the party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adversary, 
and which was of record. Hines v. Thorn, 98. 


LEGISLATIVE DEPARTMENT. See Arrorney GeNeraL, 1-4. ConstiTU- 
TIONAL Law, 7-11. 


LEGISLATIVE GRANT. See Forrerrurg, 1-3. 

1. The commissioner issued to a colonist in November, 1835, after the decree of 
the consultation had closed the land office, a title to a league of land as a colonist. 
Under an irrevocable power of attorney and deed, the right of the colonist to the land 
thus granted passed to avendee. Such grants having been adjudged void, the ad- 
ministrators of the vendee petitioned for and obtained a leg'slative act *‘for the 
relief ** of the colonist, which authorized the commissioner of the land office to 
issue a certificate for a like amount of land, but which provided that if the’ 
colonist ‘‘ had ever sold, aliened or conveyed any part of the land,”’ etc., “‘ then the 
title hereby authorized to be issued shall issue to and vest the property so sold,” 
etc., ‘“‘in such vendee or vendees.”’ The certificate was obtained and located, and 
the land appropriated by it was patented to the heirs of the vendee. In a suit by 
the original colonist and grantee against the patentee, held, 

(1) It was the primary object of the act of the legislature to recognize the validity 
of the original claim of the colonist to land, notwithstanding the issuance of title 
after the close of the land office. 

(2) It was also intended to vest in the colonist, or his assigns, if he had sold, a 
title to land to which he was equitably entitled. 

(83) Though the relief act did not in terms authorize the issuance of patent to 
the original vendee, such was the intention of the legislature. 

(4) Though a defect may have originally existed in the title of the vendee, on 
account of the law prohibiting alienation, it was cured by a conveyance made by the 
colonist after the issuance of title to one through whom his original vendee also 
deraigned title. 

(5) Title to the certificate, which was but the evidence of right to land, vested in 
the assignee of the colonist in like manner as title to the land would. Hines v. 
Thorn, 98. : 

2. The terms of the special act of February 19, 1879, granting Wm. J. Russell 
a certificate for six hundred and forty acres of land for his participation in the 
campaign against Bexar in 1835, would be satisfied by any participation in that 
campaign; but those only could claim the bounty granted by the act of Decem- 
ber 21, 1837, who had rendered the specific services named in that act —those 
‘“who entered Bexar from the morning of the 5th to the 10th of December, 1835, 
and who actually took part in the reduction of the same.’’ Russell may have 
rendered services in the campaign against Bexar, and yet not have rendercd the 
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LEGISLATIVE GRANT —continued. 
services entitling him to the bounty granted by the act of December 21, 1837. 
Bacon v. Russell, 409. 

3. The special act of February 19, 1873, was the inception and sole basis of Rus- 
sell’s right to a certificate of six hundred and forty acres. Jd. 

4. But were it otherwise, the effect of the constitution of 1870 was to repeal the act 
of December 21, 1857, and to place it beyond the power of the legislature to 
revive rights to land certificates, granted as a mere gratuity, and the rights lost 
by the failure of parties to apply for and receive the certificates. The special act 
under which Russell claims is unconstitutional. Id. 

LEVY. See Crrres anp Towns, 3. Communrry Property, 2. Scoot Tax. 
SHERIFF, 1-4. 

LIEN. See Homesreap, 12-17. Lanptorp anp TENANT, 1 

LIMITATION. 

1. When limitation is pleaded, any disability of the party at whose expense it is 
sought to be made operative should be pleaded by him, in order that it may be 
established by evidence. Childress v. Grim, 56. 

2. See case for an erroneous charge on the limitation of three and five years held 

to be manifest error. Id. 

3. See. 14, art. XII, of the constitution of 1869, was not restricted in its opera- 
tion to that class of persons who should, at the date of its acceptance or subse- 
quently, labor under the disabilities therein named. Grigsby v. Peak, 142. 

4. While a state constitution should, as a general rule, be interpreted to operate 
prospectively, its retrospective operation will be enforced when such was clearly 
the purpose of its framers, provided no right already vested would be disturbed 
thereby. Id. 

5. In construing sec. 14, art. XII, of the constitution of 1869, held, 

(1) That it did not change the common-law rule of construction of statutes of 
limitation, but simply extended the time within which, under previous laws, per- 
sons under disability had the right to sue. 

(2) That a married woman (in this case) could not tack the disability of covert- 
ure to that of infancy; but when the plea of limitation of five years was inter- 
posed, had the constitution not been abrogated, she had seven instead of five 
years within which to institute suit from the time of her marriage, when the 
statute first began to run. 

(3) That if she was under disability, so that the statute had not begun to run 
prior to the adoption of the constitution, had it remained in force, she had full 
seven years after its removal within which to sue; if the statute had begun to run 
prior to the adoption of the constitution, the time during which it had run should 
be counted as part of the seven years. Jd. 

6. The term ‘‘ due process of law,” as used in the fourteenth amendment to the 
federal constitution, includes, amongst other things, not only the right of a party 
to be properly brought into court, but also the right when there to avail himself 
of the constitutional protection thrown around life, liberty and property; the right 
to be heard before being condemned, and which proceeds upon inquiry, and to 
have judgment rendered only upon trial. Id. 

7. A state constitution cannot divest rights which have been once vested by 
limitation. Id. 

&. The statute of limitations was suspended in Texas from January 28, 1861, to 
March 30, 1870. Id. 

9. It seems that possession prior to conveyance, by permission of the vendor, 
but without any binding or written agreement to convey, is the possession of the 
vendor, and cannot avail to make out the defense of limitation of three years. 
Morris v. Meek, 385. 
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LIMITATION — continued. 

10. It seems also that the defense of three years’ possession under title, or color 
of title, cannot avail defendants claiming under a deed from the surviving wife, 
qualifying under the statute as survivor of the community, when the plaintiffs 
claim under a deed from the husband in his life-time. Jd. 

11. A party who in good faith buys from the surviving wife, so qualified under 
the statute, without notice of the prior sale, and who brings into court the balance 
of the purchase money remaining unpaid when he first had notice of plaintitts’ 
claim, will be protected as an innocent purchaser for value. Jd. 

LIQUIDATED DAMAGES. 

1. A party contracted to deliver cattle at a price and time stipulated, and 
received $7,000 as an advance payment on the contract. ‘To secure that $7,000 he 
executed his note, and deposited it in bank with collaterals to secure its repayment 
in case of default in delivery of the cattle. He at the same fime executed and 
deposited in bank his negotiable note for $1,600, due and payable on the day of 
default, which by contract between the parties was agreed on as “stipulated 
damages ”’ if default should be made in delivery of the cattle. Default was made 
in the delivery of the cattle, and in a suit to recover the advance of $7,000, and 
for damages, held — 

(1) The plaintiff was entitled to a judgment for the amounts specified in the 
two notes, with interest thereon from the day when default was made in delivery. 

(2) The sum of $1,600 was the amount of liquidated damages agreed on by the 
parties, and not a penalty. Yetter v. Hudson, 604. 

2. See statement of case and opinion for a full statement of facts, under 
which an amount agreed on as damages was held to be fixed and stipulated dam- 
ages, and not a penalty. Id. 

3. Whether a sum agreed to be paid as damages for the violation of an 
agreement shall be considered as liquidated damages, or only a penalty, must de- 
pend on the meaning and intent of the parties as gathered from a full view of the 
provisions of the contract, the terms used to express that intent, and the peculiar 
circumstances of the subject matter of agreement. Jd. 

4. In all such cases the contract must govern; and whether it was folly or 
wisdom for tie contracting parties thus to bind themselves is of no consequence, 
if the intention be clear. Id. 

LOCATION. See Pre-emptioy, 1. 
MALICE. See Exempitary Damaces, 12. Sequestration, 3. 
MALPRACTICE. 

1. A physician attending a woman in child-birth, immediately on the birth of 
the child, and before its removal from bed, tied two ligatures and cut the umbili- 
eal cord. The next morning it was discovered that he had tied a ligature so 
tightly around the child’s penis taat it resulted in the loss of nearly all the glands 
of that member. In a suit by the child for damages, the court refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was 
the result of innocent mistake or accident, but they were instructed to find only 
actual damages if they found that the injury was the result of a want of ordinary 
care and diligence. They were further told that if they ‘‘did not believe that 
defendant evinced such a gross want of care as would manifest on his part an in- 
difference to any injury likely to result to plaintiff therefrom,’ to find only com- 
pensatory damages. Held, 

(1) There was no error in refusing to give the charge asked. 

(2) A verdict of $5,500 damages afforded no ground for reversal, as being ex- 
cessive. 

(3) When the actual damage includes mental suffering through life, the court 
can rarely set aside a verdict for damages on the ground of its being excessive. 
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MALPRACTICE — continued. 

(4) When the act is so grossly negligent as to raise the presumption of indiffer- 
ence, evidence that in othér matters connected therewith defendant had shown due 
care, and that actual indifference would have been in fact indifference to his own 
interest, should not be allowed for any other purpose than to be considered by the 
jury in fixing the amount of exemplary damages. Brooke v. Clark, 105. 

2, See opinion and statement of case for facts which, in the judgment of the 
court, called for a charge on exemplary damages against a physician for mal- 
practice. Jd. 


MANDATORY AND DIRECTORY. See Estates or Decepents, 1. 


MARITAL RELATIONS. See AcKNOWLEDGMENT, 1. 

1. E., the second wife of her deceased husband, while living in another state, 
and before his removal to Texas, was guilty of such outrages toward him as ren- 
dered their living together insupportable. By mutual consent, the husband sepa- 
rated from her without adecree of divorce, and after removing to Texas with the 
children of his first marriage, he married a third time to one who was ignorant of 
the fact that he had then a wife living. Afterwards, during coverture with his 
third wife, he acquired real estate in Texas, and died. In a suit between E., 
claiming a community interest in the land thus acquired in Texas, and a child of 
the first marriage, held — 

(1) The matrimonial relation, when once formed, continues until terminated by 
death or judicial decree. 

(2) That relation, when once established, secures to the wife a community inter- 
est in all the property that may be thereafter acquired by either of the parties, 
except such as may be obtained by gift, devise or descent. 

(3) The rights of the parties resulting from the marriage relation are fixed by 
statute law, and have remained unaffected by civil law rules applicable to putative 
marriages since 1840, when the common law and the marital rights system of 
Texas were both adopted by act of the republic of Texas. : 

(4) The separation of E. from her husband did not, under the circumstances 
above stated, work a forfeiture of her subsequently acquired community rights to 
land purchased by him in Texas. 

(5) The rights in the estate of the last wife, who married in ignorance of the 
former subsisting marriage, are not involved in this decision. Routh v. Routh, 589, 


MARRIED WOMAN. See AckNOWLEDGMENT, 1. ConstiTUuTIONAL Law, 3. 
Deep, 8 Martran Revations. Privy Examination. SEPARATE Ac- 
KNOWLEDGMEN?. 

1. A husband left his wife, and, going to a distant state, remained absent two 
years, when she executed a power of attorney without being joined by her hus- 
band, authorizing her agent “ to take general charge and control *’ of her separate 
estate; ‘‘to rent or lease the same; ”* to ‘* make the necessary repairs to dwellings 
and fences to place the same in thorough repair,’’ and also ‘‘to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such re- 
pairs."’ The general power was also given to sell and convey, and to do “ every- 
thing necessary to be be done about the premises,’’ as fully as the owner could. 
A few months afterwards she was divorced. The property being dilapidated, and 
the accruing rents not being sufficient to place it in thorough repair, the agent 
(before the divorce was granted) made a contract for its repair, under which a 
mechanic's lien was claimed. Held — 

(1) Under the facts, the wife was vested with power to manage and control her 
separate property, in her own protection as a feme sole. 

(2) The signature and consent of the husband to the power of attorney were 
not necessary. 





724 INDEX. 


, 





MARRIED WOMAN —continued. 

(3) The power given, to place “‘ the property in thorough repair,’ was not lim- 
ited and restricted by the clause which authorized the agent ‘‘to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.’’ The latter clause was intended to confer a power as to the use of money 
received, not provided for elsewhere. 

(4) The property was liable for a mechanic's lien arising under a contract with 
the agent for its repair. Wright v. Blackwood, 644. 


MEASURE OF DAMAGES. See Damaaces, 9, 13, 15, 24-26, 29. LiquraTED 
DamaGes, 1-4. SEQUESTRATION, 4. 

1. If a disease causing suffering or permanent injury results proximately from 
personal injuries inflicted by the negligence of a railway company, the suffering 
caused by that disease constitutes an element in estimating damages; nor is this 
rule affected by the fact that such a disease would not ordinarily result from the 
original personal injury inflicted. H. & T. C. R’y Co. v. Leslie, 33. 

2. A passenger on a railway car who leaps from it when the train is in such 
rapid motion as to render the act manifestly unsafe, cannot recover damages for 
the personal injuries suffered by his thus leaping from the car; nor are his rights 
affected by the act of the employees managing the train, in not stopping at the 
depot where the passenger stepped in the car the five minutes required by statute, 
whereby he was being carried away without his consent. Jd. 

3. In a suit for damages for personal injury, no testimony was produced from 
which with any certainty the jury could estimate the amount of a medical bill; 
it was error to incorporate it in the charge upon the measure of damages. Mo. P. 
R’y Co. v. Lyde, 505. 

4. Whatever may be the rule in cases of slander and of breach of promise of 
marriage, yet in a suit for damages for personal injury against a railroad com- 
pany, brought by the party himself, although the plaintiff may show the nature 
of his business and the value of his services in conducting it as grounds for esti- 
mating damages, yet his wealth or poverty is an immaterial issue. Id. 

5. Special exceptions to an allegation of poverty of plaintiff in the petition in 
such suit should be sustained. Id. ‘ 

MECHANIC’S LIEN. 

1. For the purposes of registration the statute divides contracts, out of which a 
mechanic’s lien arises by law, into two classes — verbal and written. Martin v. 
Roberts et al., 564. 

2. A contract is written when all of its terms are in writing, and the instru- 
ment is orally accepted by both parties, though signed only by one. Jd. 

3. A bond embodying all the terms of the contract, and conditioned for its 
faithful performance on the part of the mechanic, signed only by him and his 
sureties, but accepted and acted on by both parties, is a written contract, and if 
‘duly recorded, fixes the mechanic's lien. Jd. 

4. The omission, in the record of such a bond, of some of the specifications 
appended to it, is immaterial. Jd. 

5. If the written contract recites that the mechanic’s lien is reserved on a build- 
ing, it seems that it would show an express lien by.contract, independent of the 
mechanic’s lien which the law creates, when its terms are complied with. Jd. 

6. A husband left his wife, and, going to a distant state, remained absent two 
years, when she executed a power of attorney without being joined by her hus- 
band, authorizing her agent ‘‘to take general charge and control " of her sepa- 
rate estate; “‘to rent or lease the same;”’ to ‘‘make the necessary repairs to 
dwellings und fences to place the same in thorough repair,’’ and also ‘‘ to pay over 
such sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.’’ The general power was also given to sell and convey, and to do “ every- 
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MECHANIC'S LIEN —continued. 
thing necessary to be done about the premises "’ as fully as the owner could. A few 
months afterwards she, was divorced. The property being dilapidated, and the 
accruing rents not being sufficient to place it in thorough repair, the agent (before 
the divorce was granted) gnade a contract for its repair, under which a mechanic's 
lien was claimed. Held — 

(1) Under the facts, the wife was vested with power to manage and control her 
separate property in her own protection as a feme sole. 

(2) The signature and consent of the husband to the power of attorney were not 
necessary. 

(5) The power given, to place ‘the property in thorough repair,”’ was not lim- 
ited and restricted by the clause which authorized the agent ‘,to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.”’ The latter clause was intended to confer a power as to the use of money 
received, not provided for elsewhere. 

(4) The property was liable for a mechanic’s lien arising under a contract with 
the agent for its repair. Wright v. Blackwood, 644. 


‘ 


MERGER. See Cause or Action, 1. JupGmMent, 2. Srarures ConsTRUED, 2. 
MINORITY. 

1. A conveyance by a minor made without a consideration may be avoided by 
the sole heir of the minor, the latter having died before becoming of age. Veal 
v. Fortson, 482. 

2. It is good ground to cancel a conveyance by a minor, that it was not to take 
effect until the minor’s death, or that it was procured by the undue influence of 
her guardian. Id. 

MISJOINDER OF PARTIES. 

1. In such a suit by parties claiming under the will of the son of the original 
grantee of the land, and brought not for the land or for triai of the title thereto, 
but merely to perfect and establish their muniment of title, one alleged to claim 
the land by purchase from certain heirs of the original grantee is not a proper 
party, and can plead misjoinder in abatement. Brundige v. Rutherford, 22. 

2. In such a procedure, where no facts are shown giving the county in which 
the suit is brought jurisdiction, and the defendant resides in another county and 
pleads to the jurisdiction, the plea should be sustained. Id. 

MISTAKE, 

1. When, in trespass to try title, the defendant does not attack the title of 
plaintiff, but claims the value of permanent improvements made by himself 
through mistake across a boundary line, he is not entitled to their value, if, by the 
exercise of due diligence, the true boundary could have been discovered. If, how- 
ever, the mistake was not caused by the defendant’s negligence, and the plaintiff 
knowingly stood by while the improvements were being made by defendant 
through mistake, and failed to inform him of his right to the land, then defend- 
ant would be entitled to recover the value of the improvements, less the value of 
the use and occupation. Heirs of Gatlin v. Organ, 11. 

MORTGAGE. See Homesteap, 12-19. 

1. One who receives a deed absolute on its face for money loaned, but who 
executes contemporaneously an instrument binding himself to reconvey on repay- 
ment of purchase money, is but a mortgagee; not being entitled as such to the 
possession of the premises, his remedy is to foreclose, and this cannot be done in 
the form of an action of trespass to try title. Edrington v. Newland, 627. 

MOTION IN ARREST OF JUDGMENT. See Practice ry Disrricr Court, 28. 


MUNICIPAL TAXATION. See Crtres anp Towns. Taxartron, 13-17. 
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NEGLIGENCE. See Damages, 2. Desror anp Crepiror, 1. Dur DiniGENce. 
Mistake, 1. Raruway Company, 14. TELEGRAPH CoMPANIEs, 3. 

1. The securities on the bond of an officer of an incorporated company, for the 
faithful performance of his duties as such, are not relieved from liability on ac- 
count of the fact that the officer was already a defaulter when the bond was 
given, provided the officers of the corporation had no knowledge of the defalca- 
tion. Mere negligence in the officers of the corporation in failing to detect the 
fraud will not relieve the securities. Bennett v.S. A. R. E. B. &: L. Association, 72. 

2. In a suit for damages resulting from the alleged negiigence of railway em- 

ployees in running over a traveler at a road crossing, it is not error, on a proper 
state of facts, to submit to the jury the question whether the employees of the 
company, imthe exercise of proper watchfulness and caution in approaching the 
crossing, should not have discovered the plaintiff on the track, or in danger, in 
time to have stopped the train. T. & P. R’y Co. v. Chapman, 75. 

5. A person approaching a railway track at a road crossing is bound to use such 
precautions as a prudent man would resort to under like circumstances; but any 
attempt by the court to prescribe the precise thing he should do in exercising such 
caution, would be an invasion of the province of the jury, by charging on the 
weight of evidence. Id. 

4. If horses driven along a public highway become unmanageable from fright, 
and thus rushing to a road crossing are killed by a passing train, if their fright 
and unmanageable state were occasioned by the near approach of the train, and 
that near approach was caused by a failure to give the signals of approach pre- 
scribed by statute, the company would be liable in damages, there being no con- 
tributory negligence on the part of the driver. Td. 

5. A party driving along a public road, whose horses became unmanageable 
from fright on the near approach of a railway train, was thrown violently by the 
locomotive from the railway track, whereby injury resulted. In a suit for dam- 
ages, held, 

(1) If the plaintiff's failure to discover the approaching train in time to avoid the 
danger, and his want of preparedness to avoid the danger when discovered, were 
not caused or induced by the failure of the railway employees to give the required 
signals, but were caused by plaintiff's own want of proper care, then the railway 
company was not responsible, unless its employees were remiss in not endeavoring 
to stop the train when they saw or should have seen piaintiff’s danger. Id. 

6. See opinion for charge of court regarding negligence reviewed and approved. 
Id. 

7. A passenger on a railway car who leaps from it when the train is in such 
rapid motion as to render the act manifestly unsafe, cannot recover damages for 
the personal injuries suffered by his thus leaping from the car; nor are his rights 
affected by the act of the employees managing the train, in not stopping at the 
depot where the passenger stepped in*the car the five minutes required by statute, 
whereby he was being carried away without his consent. H. & T. C. R’y Co, v. 
Leslie, 85. 

8. See opinion for facts stated in the petition which were held suflicient to ren- 
der a yailway company liable in damages for injuries inflicted upon a child while 
it was playing on a railway turn-table. Evansich v. G., C. & S. F. R’y Co., 123. 

9. An action may be maintained by a parent for the loss of his child’s services 
during minority, and for all necessary expenses and losses incurred in attention to 
it while sick from an injury caused by the negligence of another, and this notwith- 
standing an action may be maintained in behalf of the child for such injury as 
results in personal damage to himself. Jd. 

10. The same rule in regard to contributory negligence which applies to persons 
whose age and discretion enable them to protect themselves, does not apply to chil- 
dren of tender years. Damages may be recovered for injuries to children, who, 
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NEGLIGENCE — continued. 
through want of discretion, have contributed thereto, under circumstances which 
would defeat a recovery by persons having age and discretion. IJd., 126. 

11. The question whether a child suing by next friend. for damages alleged to 
have resulted from the negligence of the defendant, had sufficient discretion to 
make him subject to the rules of law applicable to contributory negligence, is not 
a question for the court to be determined on demurrer, but of fact to be tried by 
the jury. Jd., 126. 

12. The fact that the turn-table of a railway company, on which a child of 
tender years was injured, through the negligence of the company's agents, was 
located on the premises of the appellee. cannot affect the right of the child to re- 
cover for the damage inflicted. Jd., 126. 

15. It was a question of fact whether a train-master charged with the duty of 
examining for defects, etc., in machinery, ete., actually knew or could have known 
the defect causing his own death. His duty as employee does not, as matter of 
law, relieve the company employing him from responsibility for negligence in the 
use of defective machinery. J. d G. N. R’y Co. v. Kindred, 491. 

14. If a party establishes and marks a boundary to his land without the exer- 
cise of proper care in determining the true line, his negligence has the same effect 
as to third parties misled by it as if he had acted knowingly. LJefner v. Down- 
ing, 576. 

15. Telegraph companies are not insurers against loss resulting from mistakes 
in messages transmitted, and they have the right, in a proper manner and within 
proper limitations, to restrict their liability for damages. Western Union Tele- 
graph Co. v. Neill, 283. 

16. Telegraph companies may limit their liability for delays and errors in trans- 
mitting and delivering messages, either by express contract, or by regulations 
printed and brought to the notice of those dealing with them; especially is this 
true in regard to night messages; but this will not extend to injuries caused by the 
misconduct, fraud or want of due care on the part of the company, its servants or 
agents. Id. 

17. See statement and opinion for facts under which the erroneous transmission 
of a message by a telegraph company was held to be, of itself, insufficient evi- 
dence to establish negligence in the company. Id. 

18. The tact that one acts on information not true in fact, and conveyed by mis- 
take in a telegram, will not render the company liable for a larger amount of 
damage than that stipulated in their contract, if the party injured had reason, be- 
fore acting on the telegram, to doubt its accuracy, and failed to have it verified 
by repetition. The declarations of the operator that the message is correct will 
not relieve from the duty to have it repeated in a case of doubt. Jd. 

NECESSARY PARTIES. See Parties. Writ or Error, 1. 

1. An appeal bond executed by an appellant, whose petition of intervention 
was dismissed as insufficient, was made payable only to the party in whose favor 
a judgment below was rendered on a, promissory note and foreclosing a vendor's 
lien. Held, 

(1) The defendant below, against whom the judgment was rendered, was a 
necessary party to the appeal, and the appeal bond should have been made pay- 
able to him as well as to the plaintiff. Greenwade v. Smith, 195. 

NECESSARY REPAIRS. See Improvements In Goop Farru, 3. 
NEW TRIAL. 

1. In an action of trespass to try title, filed February, 1879, the plaintiff filed 
an affidavit, June 21, 1880, of the forgery of a deed purporting to be her hus- 
band’s, of date September 3, 1844, acknowledged before A. P. Thompson, chief 
justice of Harris county, for the certificate under which the land sued for was 
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NEW TRIAL — continued. 

located, and which deed formed part of the defendant’s chain of title. Upon 
the filing of the affidavit, the defendant propounded interrogatories to certain wit- 
nesses in Harris county, Texas, to prove the execution of the deed. The defend- 
ant, in her cross-interrogatories to those witnesses, indicated an effort to prove 
that her husband, prior to September, 1844, nad removed to a distant state. Four 
of the witnesses, by depositions, proved the genuineness of the deed, with other 
facts corroborating it. On the trial, defendant introduced witnesses on the stand 
who testified that during September, 1844, P. Jenks Mahan, the - pretended 
grantor, was in the city of Philadelphia and was in New Jersey. The jury found 
for plaintiff. The defendant urged a motion for new trial on account of newly- 
discovered testimony, which was in rebuttal of the plaintiff's testimony as to 
Mahan’'s whereabouts at the date of said deed. Held, 

(1) That defendant was not chargeable with knowledge of such newly-discovered 
testimony, and consequent want of diligence to obtain it, by the said cross- 
interrogatories, seemingly designed to show Mahan’s permanent removal from the 
state. 

(2) That such rebutting evidence was not cumulative to testimony introduced 
directly proving the execution of the deed. 

(5) That the motion for new trial was improperly refused. Wolf v. Mahan, 171. 

2. Evidence is not cumulative merely because former evidence may have indi- 
rectly tended to establish the same fact. Id, 

3. The reason of the rule forbidding a new trial for the purpose of admitting 
cumulative testimony does not apply where the party has had no fair opportunity 
to procure and adduce evidence on an issue raised by his adversary for the first 
time during the trial. Jd. 

4. In passing on a motion for a new trial based upon matter outside of the rec- 
ord, and supported by the affidavit of the party making the motion, it is compe- 
tent for the ccurt to receive counter affidavits. Davis v. Ransom, 333. 

5. Where the ground of such motion is an asserted violation of a verbal agree- 
ment not to try the case in the absence of the adversary, an agreement which 
under the rules of the court should have been in writing, counter affidavits may 
be received, setting forth the purport of that agreement, as understood by the 
opposing party. Id. 

6. See case of conflicting testimony where the court refused to set aside a ver- 
dict. J. d& G. N. R’y Co. v. Kindred, 491. 


NOTARIAL ACT. See Evipence, 15. 


NOTICE. See Bounpary, 3. Constructive Notice. SEPARATE PROPERTY OF 
Wire, 5, 6. Wut, 1. 

1. A party is charged with notice of every fact recited in the chain of title 

through which his right to land is claimed. Caruth v. Grigsby, 259. 
OFFICE, See Disrrict JupeE. 

1. The issuance without fee of copies of original citations is one of the burdens 
devolving upon a district clerk as incident to his office under existing statutes. 
Hallman v. Campbell, 54. 

OFFICER. See Costs, 1. Nrenigeneg, 1. PAyments, 1. Sanary, 1, 2. 

1. No public officer can collect fees, or impede in its course to the treasury any 
money, without a law authorizing him to do so, and clearly fixing the amount. 
State v. Moore, 307. 

2. A city is not liable for illegal acts done by its officers, and a petition claiming 
damages of the city because of such alleged illegal acts is bad on general demurrer. 
Corsicana v. White, 382. 


OFFICIAL BOND. See Principat AND Surety, 2-8. 
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OPINION OF WITNESS. See Evipence, 13. 
ORDER OF COURT. See Cerrarnry. 
ORDER OF SALE. See GuarpraAn anp Warp, 1, 2, 3, 5. 


ORDINANCE. See Crrres anp Towns, 6. 

1. Stewart v. Crosby, 15 Tex., 546, reaffirmed; which decides that an ordinance 
appended to a constitution of the state, and adopted by the same convention that 
makes the constitution, is of equal binding force upon all the departments of the 
state as though incorporated in the constitution itself. Grigsby v. Peak, 142. 

PARENT AND CHILD. See Action, 7. Damaags, 6, 7, 28, 29. NEGLIGENCE, 9. 
PAROL AGREEMENT. 

1. There was a written agreement between two parties that one would buy a 
specified number of beeves from the other, for an amount to be paid for each beef 
delivered. Tie number was deiivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, 
setting up a contemporaneous parol agreement, that the price paid for the cattle 
was so much for them, and so much in consideration that the vendor would use 
his influence to procure business for the vendee, and send him cattle in the future. 
The terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written 
instrument, and should have been excluded by the court. 

(2) Evidence showing damages sustained by plaintiff, because of his failure to 
make a profit on the cattle, etc., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. 

2. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defend- 
ant to a new trial, on the ground of variance. Id. 

3. A parol agreement that part of a sum of money promised to be paid in an 
obligation in writing could be discharged otherwise than in money, is not valid, 
and a plea of such fact was properly held insufficient as a defense in an action 
upon the obligation. Roundtree v. Gilroy, 176. 

4. A subsequent parol agreement not executed nor performance tendered, for 


the scttlement of part of a written obligation, would be insufficient as a defense. 
Id. 


PAROL EVIDENCE. See Homesreap, 14. 

1. Parol evidence is admissible to show an understanding between the husband 
and wife, that real estate conveyed to her during coverture should be her separate 
property. 7. & P. R’y Co. v. Durrett, 4. 

2. Parol evidence is admissible to show that a title, acquired by a vendor with 
warranty after the ouster of his vendee, was acquired in trust for a third party. 
Fretelliere v. Hindes, 392. 


PARTIES. See Homesteap, 8, 9. JupGMENT, 3. MissornpER oF Partres, 1, 2. 
Necessary Parties. Practice in SuPREME Court, 2. Writ or Error, 1. 
1. In a suit brought in the district court, under the probate law of 1870, to pro- 
bate the will of one who did not reside in Texas at his death, notice should be 
given by citation to all parties interested in the administration, in like manner as 
is directed (Pasch. Dig., 5533) in case of wills of residents, and no particular in- 
dividual can be properly made defendant. Brundige v. Rutherford, 22. 
2. See statement of case for facts under which the heirs alone could not prose- 
cute a suit to recover real or personal property, which would be assets in the hands 
of an administrator for the payment of debts. Putnam v. Young, 461. 
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PARTIES — continued. 

3. The husband is the only necessary or proper party in a suit to recover dam- 
ages for the wrongful seizure under sequestration of the community property. 
Edrington v. Newland, 627. 

PARTITION. See ApMINISTRATION, 1. ComMuNItTy Property, 3. HomestrEap, 
8, 9. 

1. An administration was begun upon the estate of the husband before the 
wife’s death. There was no necessity for sale, and no sale made to pay community 
debts. After the death of the wife a partition was made of the estate of the de- 
ceased husband, on an. application which recited that the minor heir of the de- 
ceased wife was entitled to an interest, and who was not represented by a legally 
appointed guardian. In the final partition, this heir’s interest in community lands 
inherited from the mother was ignored, and the partition made purported to be 
that of the deceased husband's estate. Held, 

(1) The heir of the wife was not concluded by the proceedings and judgment 
of the probate court. Caruth v. Grigsby, 259. 

PARTNERSHIP. See ArracuHMENT, 4. 

1. A verbal guaranty made at the request of a firm to certain of its creditors to 
pay certain subsisting demands against the partnership, followed by payment, 
though made after and with notice of the dissolution of the partnership, consti- 
tutes a good cause of action against the firm. Lee d: Co. v. Stowe d> Wilmerding, 444. 

2. Although the verbal guaranty was not legally binding by reason of the statute of 
frauds, it constituted an obligation morally binding, and supported as between 
plaintiffs and defendants by a valuable consideration, and the defendants had no 
right te ask the guarantors to violate the obligation by refraining from payment, 
or interposing the defense of the statute of frauds. Id. 

3. lf, during the existence of the partnership, there was a request to pay certain 
subsisting bills at maturity, and the plaintiffs so paid them after the dissolution 
and with notice thereof, the partnership would be liable unless there had been a 
revocation of the request. Jd. 

4. But if the only request was by one of the firm after dissolution, the other 
member of the firm would not be liable unless before the dissolution there had 
been a similar course of business between the firms, and the payments were made 
without notice of the dissolution. Jd. 

5. Partnership creditors will not be heard to complain of the application of the 
partnership assets to the payment of the individual debts of the members of 
the firm, unless it be made to appear that there is not enough partnership property 
to satisfy both the creditors of the firm and of the individual members thereof. 
De Caussey v. Baily, 665. 

PAYMENTS. See Partnersuip, 3. Taxation, 2, 3, 4, 5, 6, 8. 

1. The rule between parties acting in their own right does not obtain between 
the collecting officers of the state and their sureties, and the accounting officer of 
the state. State v. Middleton’s Sureties, 185. 


PENALTY. See Damaaegs, 30, 32. 
PERMANENT IMPROVEMENTS. See ImprovEMENTs IN Goop Farrna. 


PLEADING. See ArracnMeEnt, 3. Crires anp Towns, 8. Damacegs, 8, 20, 23. 
Measure OF Damacess, 5. SEQUESTRATION, 5. SEt-orr, 1. 

1. When limitation is pleaded, any disability of the party at whose expense it is 
sought to be made operative should be pleaded by him, in order that it may be 
established by evidence. Childress v. Grim, 56. 

2. The ten per cent. damages allowed by statute on the amount of the debt, 
when the collection of money is enjoined, is the measure of defendant's remedy on 
the dissolution of the injunction, unless by pleading and evidence a necessity for 
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PLEADING — continued. 
further relief is shown, in which event the court, in the exercise of ifs general 
equity powers, will grant the relief. But such further relief cannot be afforded on 
exceptions which go only to the dissolution of the injuction, dismissal of the bill, 
and entry of judgment for statutory damages. Texas dN. O. R’y Co. v. White, 
129. 

3. The plaintiff in this action had sued the defendant and his vendee in trespass 
to try title, in a former action, and recovered judgment, which it was claimed was 
a bar to recovery for a wrongful seizure under sequestration. Held, 

(1) The former action being against the defendant and his vendee, and the pres- 
ent being against the defendant and his securities on the sequestration bond, and 
the causes of action being different, the former judgment was no bar. Blum v. 
Gaines, 135. 

4. A parol agreement that part of a sum of money promised to be paid in an 
obligation in writing could be discharged otherwise than in money, is not valid, 
and a plea of such fact was properly held insufficient as a defense in an action 
upon the obligation. Roundtree v. Gilroy, 176. 

5. An answer attacking a writing because given merely ‘‘ as evidence of a set- 
tlement and not as evidence of indebtedness,” it not appearing that the maker 
was ignorant of the terms of the writing, or that any fraud was used or mistake 
in obtaining it, was properly held insufficient. Jd. 

6. A subsequent parol agreement not executed nor performance tendered, for the 
settlement of part of a written obligation, would be insufficient as a defense. Id. 

7. it is not necessary to allege the age of the plaintiff in a suit for breach of 
promise to marry, so that the court may thereby judge whether plaintiff was of 
marriageable age at the making of the alleged contract. Glasscock v. Shell, 
215. 

8. In an action for breach of promise to marry, it is necessary that the facts be 
set out which are relied upon as damages. Jd. 

9. In a suit for the recovery of an interest in land based on a contract which, 
under the statute of frauds, could only be enforced when written, a demurrer to 
the petition, on the ground that it contained no allegation that the contract was 
in writing, will not be sustained. Horm v. Shamblin, 243. 

10. A vendee holding under an absolute deed with general warranty, and seek- 
ing to defend a suit for the purchase money on the ground of failure of title to a 
part of the land, must aver in his answer that he was ignorant of the defect in his 
title at the time of the purchase. Carson v. Kelly d: Sweatt, 379. 

11. An allegation in defendant’s answer that he fears the vendor would be un- 
able to respond in damages upon his warranty, for he knows of no property of 
the vendor subject to execution, is not a sufficient averment of insolvency. Id. 

12. Nor does an answer sufficiently allege fraud when it does not allege that 
the representations were made with intent to deceive, nor that the defendant was 
misled or deceived by them. Id. : 

13. An injunction was erroneously issued to restrain the enforcement of a magis- 
trate’s judgment for $10, on the ground, chiefly, that the plaintiff had filed in 
offset in the justice’s court a valid promissory note for $40, which had been dis- 
garded by the magistrate. The plaintitf amending his pleadings, sought a recov- 
ery on the $40 note, and prayed a foreclosure of an alleged lien on a tract of 
land. Held — 

(1) The amended petition could not support the original defective cause of 
action, and prevent a dismissal of the suit. 

(2) To permit such an amendment would lead to uncertainty and confusion in 
practice, and would be an improper exercise of discretion on the part of the 
court. Halcomb v. Kelly, 618. 


PLEA IN BAR. See PLEeaprye, 3. 
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PLEDGOR AND PLEDGEE. See Brit or Laprna, 1. 
POLICY OF INSURANCE. See Insurance Company. 
POLITICAL QUESTION. See ConstiruTronaL Law, 7, 9. 
POSSESSION. 

1. It seems that possession, prior to conveyance, by permission of the vendor, but 
without any binding or written agreement to convey, is the possession of the 
vendor, and cannot avail to make out the defense of limitation of three years. 
Morris v. Meek, 385. 

2. It seems also that the defense of three years’ possession under title, or color 
of title, cannot avail defendants claiming under a deed from the surviving wife, 
qualifying under the statute as survivor of the community, when the plaintiffs 
claim under a deed from the husband in his life-time. Id. 

POWER OF ATTORNEY. See Powers. Mecuantc’s Lien, 6. 
POWERS. See Disrricr Arrorney, 4. Exrecurors AND ADMINISTRATORS, 2. 
Mecuanic’s Lien, 6. 

1. A power of attorney was executed by a colonist on the 7th day of October, 
1835, authorizing the attorney to sel!, convey and confirm to a third party named, 
“‘or any person he may choose,” and a good title in the name of the principal to 
make, to the league and labor of land to which he was entitled as a colonist, as 
soon as title should issue. The instrument contained clauses of ratification, author- 
ized substitution, renounced, according to the usual form, all laws that could affect 
its validity, and declared the power to be irrevocable. Title issue on the land on 
the 12th of October, 1835. The instrument was filed for record on the 12th of 
October, but recited its delivery on the 7th of October, 1835. Held, 

(1) Though not executed with the formalities necessary to make it an authentic 
instrument, it did not for that cause fail to take effect at its date. 

(2) The effect of the instrument, if valid, was to place the land the colonist ex- 
pected to receive beyond his control. 

(3) Though no consideration was recited, it was manifestly a contract to sell, and 
implied a consideration, since the power was made irrevocable. 

(4) Being a contract to sell before the issuance of title, it was in violation of the 
colonization laws in force, void, and conferred neither title or authority to convey 
title. Cook v. Lindsay, 67. 

2. A notarial act dated in October, 1835, was offered in evidence in 1881, which 
on its face purported to be the deed for a league of land of one Frost Thorn, as 
substitute attorney for Franklin and E. M. Fuller, who, it recited, were the attor- 
neys of Russell Williamson, the original grantee. No power from Williamson to 
the Fullers, or from them to Thorn, was produced, but the deed recited that Frost 
Thorn appeared and that he was known to the judge of the first instanee before 
whom the instrument was executed. It described him as “substitute attorney of 
citizen Russell Williamson, . . as appears from a judicial power executed 
this day by citizens Franklin and E. M. Fuller, attorneys of said Russell William- 
son, which power exists in this my court.’’ The original survey and grant both 
bore date the day before the date of the deed offered in evidence, arid the vendee 
therein made and reported the original survey. In asuit between a defendant 
who had been in possession since 1860 holding under that deed, and one claiming 
under a deed direct from Russell Williamson, dated in August, 1838, and recorded 
in 1841, but which was attacked (with conflicting evidence) as a forged instru- 
ment, held — 

(1) The recitations of the deed as to the original power, and of authority under it to 
substitute, and that a substitute attorney was made, were, in connection with the 
facts as recited above, sufficient to sustain a verdict finding authority in Thorn to 
make the deed. Storey v. Flanagan, 649. 
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PRACTICE IN DISTRICT COURT. See Brut or Exceptions. CONTINUANCE. 
Depositions. District JupGs, 2. SeEt-orr, 1. 

1. It is too late, after verdict, to object that a juror was not a freeholder. 
Schuster v. La Londe, 28. 

2. In the absence of citation, when jurisdiction over the person is acquired by a 
voluntary appearance and answer filed, it is not lost by sustaining a demurrer to 
the answer. Brooks v. Chatham, 31. 

3. The statute required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, sees. 
134-138). Though the statute should have been strictly observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being 
recognized by the court below throughout the cause as the proper representative 
of the minor’s interest, without objection from the adversary, the failure to appoint 
a special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, until a guardian of the estate is qualified to receive it. 
Brooke vy. Clark, 105. 

4. On the dissolution of the injunction the holder of the judgment pursues his 
ordinary remedy to collect the same, and the bond which restrained its collection 
gives him an additional security for hisdebt. Texas d N. O. R’y Co. v. White, 
129. 

5. A jury returned into court with a verdict. The district judge, upon exam- 
ining it, refused to receive it. The jury retired, and again came into court with 
another verdict, which was received. The district judge gave to counsel of the 
losing party a statement certifying to the terms of the first verdict. On motion 
for new trial, the refusal to receive the first verdict was urged as a ground for new 
trial. On appeal, held, 

(1) The action of the trial judge was not before the supreme court for revisal — 
not appearing by bill of exceptions. 

(2) If the certificate of the judge to the terms of the verdict, etc., be held to be 
in effect a bill of exceptions, yet as it was not shown that objection was made at 
the time to the action of the judge, that action wouid not be revised. 

(3) But the action was not condemned as error, had it been before the court on 
appeal. J. ¢& G. N. R. R. Co. v. Stewart, 166. 

6. See charge approved as not upon weight of testimony. Jd. 

7. The whole charge should be taken togeth+r to determine whether appro- 
priate. Each clause must be taken in connection with the other parts. Id. 

8. Where the evidence to a fact is positive and not disputed or questioned, it is 
to be taken as an established fact; and the charge of the court should proceed 
upon that basis. Jd. 

9. The district court has power to appoint jury commissioners at any time to 
supply jurors necessary to the trial of causes before it. Roundtree v. Gilroy, 176. 

10. But the more regular mode would be to reconvene the jury commissioners 
for the term than to appoint a new commission. Id. 

11. Only the statutory causes can be argued to support a challenge to the 
array. Id. 

12. That the testimony may preponderate in favor of the verdict, will not sus- 
tain it when an erroneous charge may have influenced the jury in the finding. 
Dwyer v. Continental Insurance Co., 181. 

13. A motion against a county attorney to compel him to pay into the state 
treasury money which he had collected by suit against a defaulting tax collector, 
is practically a suit against him by the state, and where seven such motions were 
made, in seven different cases, it was not error to consulidate them; nor was it 
error to refuse the costs of more than one motion. State v. Moore, 307. 
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PRACTICE IN DISTRICT COURT — continued. 

14. In a suit to vacate a decree, rendered on March 7th in accordance with an 
agreement of parties made March 4th, based on the alleged insanity of plaintiff at 
both dates, it was error to submit to the jury the single issue of insanity at the 
date of the agreement. Brown v. Rentfro, 327. 

15. After verdict for plaintiff on that issue, it was error to render judgment non 
obstante reredicto for defendants. Za. 

16. Plaintiff was not entitled to have the decree vacated on a verdict which did 
not establish his insanity at the date of its rendition. Id. 

17. In passing on a motion for a new trial based upon matter outside of the 
record, and supported by the affidavit of the party making the motion, it is com- 
petent for the court to receive counter affidavits. Davis v. Ransom, 333. 

18. Where the ground of such motion is an asserted violation of a verbal agree- 
ment not to try the case in the absence of the adversary, an agreement which 
under the rules of court should have been in writing, counter affidavits may be 
received, setting forth the purport of that agreement, as understood by the oppos- 
ing party. Id. 

19. It is not error to instruct the jury to find for defendants, if, under the evi- 
dence, the plaintiff is not entitled to recover. Stringfellow v. Montgomery, 349. 

20. A motion to dissolve an injunction for want of equity in the petition having 
been rightly sustained, and no amendment being made to the petition, the suit as 
one for injunction should be dismissed. Corsicana v. White, 382. 

21. When, after the submission of a ease, it is withdrawn from the jury and de- 
cided by the court, the charge which had been given cannot be regarded as show- 
ing the legai grounds on which the case was decided. Barnard v. Tarleton, 
402. 

22. So much of the deposition of a witness as is not pertinent to the interroga- 
tories propounded, should, when properly objected to, be stricken out. Lee & Co. 
v. Stowe et al., 444. 

23. Formerly such an objection might be made at the trial; but now, under the 
Revised Statutes, it seems that it goes to the form and manner of taking, and that 
notice thereof should be given in writing before the trial commences. Id. 

24. It is questionable whether the objection to an interrogatory as leading, is not 
aiso one going to the form and manner of taking, and which should be made like 
other objections of that class. The bearing of Purnell ». Gandy, 46 Tex., 198, on 
this question, considered. (See opinion for the individual views of Associate Jus- 
tice Stayton on this question.) Jd. 

25. The refusal of a witness to answer relevant and proper interrogatories is 
good ground for excluding his deposition, if notice of the intention to move to ex- 
clude be given before the commencement of the trial, as required by the stat- 
ute. Id. 

26. It is error in the court to allow counsel to discuss before the jury the irrele- 
vant question of the wealth of a party, and to insist that the wealthier the par- 
ties the greater should be the amount of damages assessed against them; and this 
error is not cured by the failure of opposing counsel to interpose objection at the 
time. Willis d Bro. v. MeNeill, 465. 

27. Where portions of the charge given were calculated to misiead the jury, 
although the view of the law intended to be presented was correct and would have 
been rightly understood by one of legal training, a special charge clearly present- 
ing the law, being asked, should have been given. Id. 

28. The objection that the petition of one who sues as heir does not show that 
there was no administration, and no necessity for administration, cannot be taken 
by a motion in arrest of judgment; nor is such objection, if properly taken, valid, 
when the object of the suit is to cancel the conveyance or unauthorized ‘will of the 
deceased. Veal v. Fortson, 482. 

29. One who, pending a suit involving property, purchases at a trust sale the 
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PRACTICE IN DISTRICT COURT — continued. 
interest of one of the parties in that property, occupies a position entitling him to 
intervene in that suit. Fleming’s Executors v. Seeligson, 524. 

30. Parties properly before the court are required to take notice of a petition of 
intervention, filed by leave of court, and though at the time of such intervention 
and judgment for intervenor, one of the defendants against whom judgment was 
rendered was dead, and another temporarily insane, yet, the court having ac- 
quired jurisdiction over them, and they having appeared and answered, being 
represented by counsel, and no suggestion being made of record of the death or 
insanity, the judgment rendered was not a nullity, but was only voidable. Jd. 

31. Where at the time the intervenor gets leave and comes in, the whole interest 

.in the property is in controversy in the suit, he may litigate his right to the entire 
property. Jd. 

32. An injunction was erroneously issued to restrain the enforcement of a mag:s- 
trate’s judgment for $10, on the ground, chiefly, that the plaintiff had filed in 
offset in the justice’s court a valid’ promissory note for $40, which had been disre- 
garded by the magistrate. The plaintiff amending his pleadings, sought a re- 
covery on the $40 note, and prayed a foreclosure of an alleged lien on a tract of 
land. Held— 

(1) The amended petition could not support the original defective cause of ac- 
tion, and prevent a dismissal of the suit. 

(2) To permit such an amendment would lead to uncertainty and confusion in 
practice, and would be an improper exercise of discretion on the part of the court. 
Halcombh v, Kelly, 618. 

33. In cases tried without a jury, a party desiring to appeal should himself avail 
of the statute requiring the judge, when requested, to state in writing his conclu- 
sions of fact and law; the object of that statute being to enable the appellant to 
point out in his assignment of errors the precise points on which the case was 
decided. Hardin v. Abbey, 582. 

34. When the assignment of error is too general, the court may nevertheless 
take notice of fundamental errors, apparent of record. Id 

35. Under art. 2257, R. S., a party to a suit may, by filing three days before the 
trial the affidavit of one who is a stranger to the record, that he believes an in- 
strument which has been, or which may be recorded, to be a forgery, compel proof 
of its execution. Storey v. Flanagan, 649. 

36. When special issues are submitted to a jury, and an issue raised by 
the pleading is omitted, the party raising it, who failed to ask its submission on 
the trial, will not be heard to complain for the first time in the supreme court, but 
will be regarded as having acquiesced in its omission on the trial below. De Caus- 
sey v. Baily, 665. 


PRACTICE IN SUPREME COURT. See Acreep Case, 1. Britt or Excep- 
TIONS. 

1. A party will not be sustained when he complains that the judge, in his 
charge to the jury, assumed as true the existence of a state of facts not contra- 
dicted by evidence, and which was sustained by testimony introduced by himself. 
Grigsby v. Caruth, 259. 

2. An objection based on the want of proper parties comes too late when made 
for the first time in the supreme court. Id. 

3. The proceeds of attached property being by order of court placed in bank 
subject to further order, and there being a bil! of exceptions to the ruling of the 
court quashing the attachment, held, that the plaintiff in error was entitled to 
have the latter ruling revised, and this notwithstanding some contradictory recitals 
in the record. Gasquet v. Collins, 340. 

4. The record of a judgment, erroneously disallowed as a set-off, showing notice 
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PRACTICE IN SUPREME COURT —continued. 
of appeal, the case was remanded to give appellees an opportunity to show that 
the judgment had been set aside. Rust v. Burke, Turner d Co., 341. 

5. It being manifest that a case was decided on a certain issue, the question 
whether the court erred in admitting evidence on a different issue becomes imma- 
terial, and will not be considered. Douglass v. Mundine, 344. 

6. The ruling as to the competency of a witness will not be revised, when the 
testimony of that witness was wholly immaterial, and could not have influenced 
the verdict. Zorn v. Tarver and Wife, 388. 

7. A question not raised by the assignment of errors, and not directly made in 
the briefs of appellant on the original hearing, will not be considered. F'retelliere 
v. Hindes, 392. 

8. Where there is no assignment of errors only such objections can be consid- 
ered as go to the foundation of the action, and from which it plainly appears that 
the judgment is erroneous. Hardesty v. Fleming, 395. 

9. When, after the submission of a case, it is withdrawn from the jury and 
decided by the court, the charge which had been given cannot be regarded as 
showing the legal grounds on which the case was decided. Barnard v. Tarleton, 402. 

10. See this case for circumstances under which the supreme court, of its own 
motion, suggested and considered the question of the constitutionality of a special 
act of the legislature constituting the basis of the title of both parties, and of the 
title on which the appellee, as plaintiff, had recovered in the lower court. Bacon 
v. Russell, 409. 

11. An appellant who joined in a demurrer to the evidence without objecting 
to it as not made at the right time, cannot make that objection available in the 
supreme court. Tierney v. Frazier, 437. 

12. A bill of exceptions which shows that the only objection raised to evidence 
offered was obviated, and that the evidence was then introduced without further 
objection, shows nothing of which the party can complain. Willis & Bro. v. 
McNeill, 465. 

13. Questions asking what would be the effect on the credit and commercial 
standing of a merchant should he ask and obtain an extension of time on his 
indebtedness, or execute and have recorded a mortgage to secure his indebtedness, 
are objectionable, as seeking to elicit opinions and not facts. Jd. 

14. Questions whether it was customary for a merchant in good standing to 
execute a mortgage to secure his debts, or, on being requested by his creditor, to 
furnish a statement of his assets and liabilities, were irrelevant to the issue 
whether an attachment, sued out on the ground that the defendant was about to 
convert his property into money for the purpose of defrauding his creditors, was 
sued out wrongfully and maliciously, or not. Jd. 

15. One who, by the order of the county court, was awarded relief embraced in 
his prayer, and on appeal to the district court was awarded the same relief, but 
in an enlarged degree, cannot in the supreme court complain of these orders. 
Veal vy. Fortson, 482. 

16. An appeal will be dismissed on motion filed in due time, if the appeal bond 
misdescribes the judgment and is otherwise informal. Thomas v. Thomas, 516. 

17. See the opinion in. this case for remarks in regard to the right of the party to 
abandon an appeal liable to be dismissed for informality, and to prosecute a writ 
of error to the same term of court. Id. 

18. A citation in error which fails to show the date of filing the petition in error, 
or to show that a supersedeas had been granted, fails to conform to the require- 
ments of the statute, and will be held defective on a motion to dismiss the writ of 
error. Id. 

19. The absence of service of the citation in error, no reason being shown why 
service was not had, is also a sufficient ground for sustaining such motion. Id. 
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PRACTICE IN SUPREME COURT — continued. 

20. An assignment of errors having been filed in the prosecution of an appeal, 
afterwards abandoned, and being incorporated in the transcript brought up by 
writ of error, will answer the requirements of the statute. Id. 

21. When special issues are submitted to a jury, and an issue raised by the 
pleading is omitted, the party raising it, who failed to ask its submission on the 
trial, will not be heard to complain for the first time in the supreme court, but 
will be regarded as having acquiesced in its omission on the trial below. De 
Caussey v. Baily, 665. 

PRE-EMPTION. See Bounpary, 4. 

1. One occupying a rented place as a tenant removed with one of his family, a 
son, to a point on the public domain three miles distant, and began to make im- 
provements, until three months afterwards, when he removed thither the rest of 
his family and remained there permanently. Held, 

(1) It must be presumed that he took possession of the place to which he re- 
moved for the purpose of making it his home, and it became such from the time 
he took possession. 

(2) In a contest with a subsequent locator, his failure to procure a survey of the 
land within twelve months after his settlement, if prevented by the conflicting 
location, worked no forfeiture of pre-emption rights; and the fact that he caused 
the field notes of his pre-emption survey to be returned to the general land office 
within twelve months after the passage of the act of May 26, 1873, entitled ** An 
act for the benefit of actual occupants of the public lands,”’ gave him the better 
right to the land. Thomas v. Porter, 59. 

2. A contract by which one desiring to appropriate public domain as a pre- 
emptor, agrees to convey to a third party a portion of the land when title is 
secured, in consideration of his services in building a house on the land, fencing 
and cultivating it, is not violative of public policy, and, after the issuance of title 
by the state, may be enforced. Horm v. Shamblin, 243. 

3. One whose wife owns a homestead which is occupied as such by the family, 
cannot acquire by pre-emption another homestead on the public domain. Garri- 
son vy. Grant, 602. 

PRESUMPTION. See BurpEN oF Proor, 2. DeEcLARaATiIons, 1. INSURANCE 
CoMPAny, 2. 
PRINCIPAL AND AGENT. See Damages, 27. Raruway Company, 15. 

1. Where an agent not authorized to determine boundary lines, but only to sub- 
divide the land, fixes upon wrong boundary lines, the state is not bound thereby, 
either on the ground of estoppel or acquiescence. Saunders v. Hart, 8. 

PRINCIPAL AND SURETY. See NeGuicence, 1. 

1. The payment of a note by a surety is not, as between himself and the princi- 
pal, an extinguishment of the same, and his right of action against the principal 
is upon the note and not on an implied assumpsit. Twtt v. Thornton, 35. 

2. The securities on the bond of an officer of an incorporated company, for the 
faithful performance of his duties as such, are not relieved from liability on account 
of the fact that the officer was already a defaulter when the bond was given, pro- 
vided the officers of the corporation had no knowledge of the defalcation. Mere 
negligence in the officers of the corporation in failing to detect the fraud will not 
relieve the securities. Bennett v. S. A. R. E. B. d& L. Association, 72. 

3. This case distinguished from Graves v. Lebanon National Bank, 10 Bush, 
overruled. Id. 

4. Taxes collected and paid into the treasury cannot lawfully be applied to the dis- 
charge of a pre-existing debt of the tax collector on a former account. The col- 
lector cannot authorize it, nor can the comptroller apply it to the injury of the 
sureties of the collector. State v. Middleton's Sureties, 185 
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PRINCIPAL AND SURETY — continued. 

5. That the comptroller was ignorant of the source from which funds have been 
received, which have been by him, without instruction from the colleetor, applied 
to his indebtedness for taxes for former years, does not deprive the sureties of the 
benefit of the payment of such funds into the treasury by their principal. Jd. 

6. The contract of the sureties upon a tax collector’s bond is that the collector 
shall pay into the state treasury, either directly or indirectly, all funds which he 
might collect, and which, under the law, are so to be paid. Id. 

7. A payment by the collector, out of funds other than tax money’so collected, 
can be applied by the collector as he may indicate, and, in the absence of direction, 
the comptroller may direct its application. Id. 

& Without default upon the part of their principal in regard to that which his 
sureties have contracted he shall do, there can be no liability upon them. Such 
liability cannot depend upon the application of the funds after they legally reach 
the treasury. Id. 

9. A payment of a school fund draft drawn upon the tax collector by the use of 
or out of county taxes received by him for the current year, would be unlawful, 
and in the application of such payment the sureties could make no complaint. 
They can have no rights resulting from such transaction. Id. 

10. Where a joint obligation was executed in 1866, the estate of a deceased 
obligor continued to be charged by virtue of said obligation, in the same manner 
as it would have been had the obligation been joint and several, and this was so 
although the deceased was only a surety. Hart. Dig., art. 635; O. & W. Dig., 
art. 1594. Mays v. Cockrum, 352. 

11. A surety is discharged by a valid agreement made without his consent, 
varying the original contract in any material particular, whether the change be to 
his benefit or prejudice. Lane & Saylor v. Scott et al., 367. 

12. If the contract be executory on both sides, a binding agreement extending 
the time of performance is a material change. Id. 

13. Such an agreement, where the contract contemplates mutual acts to be per- 
formed by both parties, such as tender of specific articles by the one, and accept- 
ance or rejection by the other, is supported by a suicient consideration, each party 
being both promisor and promisee. Id. 

PRIVY EXAMINATION. See Certrricate or ACKNOWLEDGMENT. 

1. A certificate of acknowledgment of a married woman sufficiently shows Ler 
privy examination when it states that she was examined separate and apart from 
her husband. Coombes v. Thomas, 321. 

2. Belcher vr. Weaver, 46 Tex., 294; Solyer v. Romanet, 52 Tex., 567, approved. 
Id. 


PROBATE MATTERS. See Appgat, 3,4. Esraresor DEcEDENTs. GUARDIAN 
anp Warp, l, 2, 3, 4, 5,6. Parrrrron, 1. 

1. In a suit brought to establish as a muniment of title a will probated in an- 
other state, its regular probate in this state should be shown; and a certified copy 
of the same, and its probate in such other state on evidence sufficient to admit it 
to probate here, are inadmissible. Brundige v. Rutherford, 22. 

2. A credit on the purchase money note growing out of a transaction with the 
mother of a minor legatee, in which the note of the purchaser was substituted for 
the legacy due the minor, was rightly disallowed. The right of the minor to de- 
mand the legacy from the executors was not affected by such a transaction. 
Wright v. Heffner’s Executors, 518. 

PROMISSORY NOTE. See Principat anp Surety, 10. 

1. When one who indorses a note before its delivery, but who is not a party 
thereto on the face of the note, subsequently pays it, and sues the maker, the 
erasure of his indorsement by a pen-mark drawn through his signature is not a 
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PROMISSORY NOTE — continued. 
material alteration as between the parties to the suit, and does not affect the lia- 
bility of the maker. Tutt v. Thornton, 35. 

2. The payment of a note by a surety is not, as between himself and the prin- 
cipal, an extinguishment of the same, and his right of action against the principal 
is upon the note and not on an implied assumpsit. Jd. 

3. Holliman v. Rogers, 6 Tex., 91, overruled. Id. 

4. After a promissory note, apparently the property of the holder, and authen- 
ticated by him as a claim against the estate of one of the makers, had been pre- 
sented and rejected as such claim, his subsequent erasure of indorsements which 
were secondary or collateral to the liability of the makers, did not prejudice his 
right to recover of the estate. The cause of action continued the same. Morris 
v. Cude, 337. 


PROTEST. See Taxation, 9. 
PUBLIC POLICY. See Conrract, 4. PRE-EMpTion, 2. 
PUBLIC FREE SCHOOLS. See Crrres anp Towns. TAXATION. 


PURCHASER. See Execurors anp ADMINISTRATORS, 3, 4. GUARDIAN AND WARD, 
1,2, 3, 4,5. Innocent Purcnaser. INTERVENTION, 1. Practice yn Dts- 
trict Court, 30. PurcHasER IN Goop Farrn. SEPARATE PROPERTY OF 
Wire, 5. 

1. The registration of a bond conditioned to made title to land on payment of a 
certain consideration is constructive notice to a purchaser of the land under execu- 
tion of the rights and equities of the obligee; and the payment of the real con- 
sideration, though greatly less than that recited in the bond, sufficed to divest the 
obligor (the defendant in execution) of all right to the premises. Schuster v. La 
Londe, 28. 

2. A purchaser of real estate at a guardian’s sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
on the written petition of the guardian asking for it. He is not bound to look be- 
yond the judgment of the court having jurisdiction. Robertson v. Johnson, 62. 

3. See the opinion in this case for circumstances under which the defense that 
no title passed at an executor’s sale made for a fair price, for the purpose of parti- 
tion, and acquiesced in by the heirs, could not avail the purchaser, after the lapse 
of ten years. Wright v. Heffner’s Executors, 518. 


PURCHASER IN GOOD FAITH. See Bounpary, 1, 4. INNocENT PURCHASER. 
LimrraTion, 11. PuRcCHASER. 

1. When upon the face of a deed by the husband, in which the wife does not 
join, purporting to convey a perpetual easement in land which is her separate 
property, it appears that the deed was made without consideration, the party 
claiming the easement cannot, as against the wife, defend as an innocent pur- 
chaser without notice —there being no evidence that the conveyance from the 
husband induced the expenditure of money in furtherance of the easement. 7. 
dé: P. R’y Co. v. Durrett, 48. 

2. A purchaser at a sale, made under a decree of court which had no jurisdic- 
tion, may still under some circumstances be a purchaser in good faith, and as such 
entitled under the statute to compensation for improvements made on land pur- 
chased before eviction. See opinion for such a case. French v. Grenet, 273. 

3. The claim of a defendant in possession under a void judicial sale, for the 
value of necessary and beneficial repairs, made by him on improved real estate, 
and which have enhanced the value of the property, is based upon a higher equity 
than if the improvements were merely ornamental, or new. See statement and 
opinion for a case in which such a claim was allowed. Id. 
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PURCHASER IN GOOD FAITH —continued. 

4. A purchaser at a void judicial sale, when the money paid by him was applied 
to the discharge of a valid judgment which constituted a lien on the land, is sub- 
rogated to the rights of the judgment creditor, and entitled to be reimbursed the 
amount paid, before eviction. Id. 

QUARE. See Suerirr, 2. 
RAILWAY COMPANY. 

1. In a suit for damages resulting from the alleged negligence of railway em- 
ployees in running over a traveler at a road crossing, it is not error, on a proper 
state of facts, to submit to the jury the question whether the employees of the 
company, in the exercise of proper watchfulness and caution in approaching the 
crossing, should not have discovered the plaintiff on the track, or in danger, in 
time to have stopped the train. 7. & P. R’y Co. v. Chapman, 75. 

2. A person approaching a railway track at a road crossing is bound to use such 
precautions as a prudent man would resort to under like circumstances; but any 
attempt by the court to prescribe the precise thing he should do in exercising such 
caution, would be an invasion of the province of the jury, by charging on the 
weight of evidence. Id. 

5. If horses driven along a public highway become unmanageable from fright, 
and thus rushing to a road crossing ure killed by a passing train, if their fright 
and unmanageable state were occasioned by the near approach of the train, and 
that near approach was caused by a failure to give the signals of approach pre- 
scribed by statute, the company would be liable in damages, there being no con- 
tributory negligence on the part of the driver. Jd. 

4. A party driving along a public road, whose horses became unmanageable 
from fright on the near approach of a railway train, was thrown violently by the 
locomotive from the railway track, whereby injury resulted. In a suit for dam- 
ages, held, 

(1) lf the plaintiff's failure to discover the approaching train in time to avoid 
the danger, and his want of preparedness to avoid the danger when discovered, 
were not caused or induced by the failure of the railway employees to give the re- 
quired signals, but were caused by plaintiff's own want of proper care, then the 
railway company was not responsible, unless its employees were remiss in not en- 
deavoring to stop the train when they saw or should have seen plaintiff's danger. 


Id. 
5. See opinion for charge of court regarding negligence reviewed and approved. 
Ta. 


6. See opinion for a case in which actual damages were claimed for personal in- 
juries inflicted through the negligence of a common carrier, and in which it was 
held, not only that the plaintiff was entitled to damages for pain and suffering 
caused by his injuries; to compensation for value of time lost while rendered in- 
capable of work, and for diminished capacity to labor up to the time of the trial, 
but for all future increased disability to acquire gains fromlabor. It was also held 
that, as an element of actual damage, might be estimated the fact that the injury 
had diminished the capacity of the injured party mentally and physically for de- 
velopment, whereby his gains might be increased in future life. H. & T.C. R'y 
Co. v. Boehm, 152. 

7. See opinion for charges asked, in overruling which there was no error. Id. 

8. See opinion for facts under which a verdict for $5,000 actual damages for 
personal injuries caused by the negligence of the employees of a railway company, 
was held not to be so excessive as to require a reversal therefor. Id. 

9. In a suit for damages against a railway company for the negligent killing of 
plaintiffs’ son, the fact that the petition showed that the son was over twenty-one 
years of age at the time of his death, would not make the petition subject to 
demurrer. H. & T. C. R’y Co. v. Cowser, 293. 
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RAILWAY COMPANY —continued. 

10. In a suit for damages against a railway company for personal injuries caused 
by the negligence of its agents, it is not necessary that the petition should nega- 
tive by its averments the existence of contributory negligence on the part of the 
person injured, unless it contain allegations which, unexplained, would establish a 
prima facie case of negligence of the injured party. Jd. 

11. The measure of actual damages in a suit by a parent for the killing of: his 
son by a railway company is the actual pecuniary injury which resulted from the 
act complained of, and this is not necegsarily confined to the period of the son's 
minority. Jd. 

12. In an issue involving the question of negligence of a railway company in 
the management of a switch from which it is claimed that damage results, it is 
competent for the defendant to introduce evidence of the mode adopted generally 
by prudent railroad men in switching their cars under like circumstances. Id. 

13. The measure of damages to which a parent is entitled for the negligent kill- 
ing of his son by a railway company, suggested as being such a sum as would 
purchase an annuity equal to the value of the pecuniary aid which the parent 
would have derived from the deceased, calculated on the basis of all the facts and 
circumstances of the particular case, reasonably accessible in evidence, and includ- 
ing the probable duration of life. In such a case the plaintiff should give evidence 
of such facts as would furnish the basis for a verdict; such as the circumstances of 
the deceased, his occupation, age, health, habits of industry, his sobriety and econ- 
omy, his skill and capacity for business, his annual earnings, and the probable 
duration of his life. In the absence of such evidenc? there is no standard by which 
to test the correctness of a verdict in such a case. Id. 

14. Though, under the statute, actual damages may be recovered for death 
caused by the unfitness, gross negligence or carelessness of the servants or agents 
of a railway company, as weil as for the negligence or carelessness of the proprie- 
tor. owner, charterer or hirer, yet exemplary damages will be allowed only for the 
willful act, omission or gross negligence of the ‘* defendant’ to the suit, for the 
willful act, omission or gross negligence of one representing the corporation in its 
corporate capacity, not a mere ordinary agent orservant. Id. 

15. An express willful intent to do an injury resulting in damage cannot be im- 
puted to the principal when the injury was inflicted by an employee, and when the 
wrongful act has neither been authorized or ratified. Jd. 

16. It was a question of fact whether a train-master charged with the duty of 
examining for defects, etc., in machinery, etc., actually knew or could have known 
the defect causing his own death. His duty as employee does not, as matter of 
law, relieve the company employing him from responsibility for negligence in the 
use of defective machinery. J. & G. N. R’y Co. vy. Kindred, 491. 

17. The test of diligence adopted by the supreme court required of railroad com- 
panies in furnishing and maintaining proper cars, machinery, etc., is that of ordi- 
nary care. Mo. P. R’y Co. v. Lyde, 505. 

18. It was error to charge that the railroad company is bound to protect its 
servants from injury by reason of latent or unseen defects, so far as human care 
and foresight can accomplish the resuit. Jd. 

19. In a suit for damages for personal injury, no testimony was produced from 
which with any certainty the jury could estimate the amount of a medical bill; it 
was error to incorporate it in the charge upon the measure of damages. Jd. 

20. Whatever may be the rule in cases of slander and of breach of promise 
of marriage, yet in a suit for damages for personal injury against a rail- 
road company, brought by the party himself, although the plaintiff may show the 
nature of his business and the value of his services in conducting it as grounds 
for estimating damages, yet his wealth or poverty is an immaterial issue. Id. 

21. Special exceptions to an allegation of poverty of plaintiff in the petition in 
such suit should be sustained. Jd. 
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RECITALS. See Jupement, 4. 

1. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward's land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a decree confirm- 
ing the sale has been made by the court. In the absence of such confirmation, the 
recitals in the deed cannot be considered as prima facie evidence that such decree 
had been made. Robertson v. Johnson, 62. 

REGISTRATION. See Conrract, 6. * 

1. The registration of a bond conditioned to make title to land on payment of 
a certain consideration is constructive notice to a purchaser of the land under ex- 
ecution of the rights and equities of the obligee; and the payment of the real 
consideration, though greatly less than that recited in the bond, sufficed to divest 
the obligor (the defendant in execution) of all right to the premises. Schuster v. 
La Londe, 2. 

RENT. See Sats, 1. 

REPEAL. See Construction oF StatutEs, 1. 

RES ADJUDICATA. See Jupement, 3, 5,6. PLeaprne, 3. 
RESTITUTION. See Executors anp ADMINISTRATORS, 3. 


RIGHT OF ACTION, See Acrron. 

1. An adult freedman, born of parents who were slaves in Georgia, was acci- 
dentally killed on the H. & T. Central Railroad in 1873. The father, who was 
still a resident of Georgia, sued the company for damages. Held that, in the 
absence of evidence showing that the laws of Georgia differ from those of Texas, 
the legal relation of father and son existed between the two, and the father was 
competent to sue as such. H. dT. C. R’y Co. v. Baker, 419. 

2. In 1873 there could be no recovery of exemplary damages in such cases 
unless the homicide occurred through some willful act or omission; nor, where it 
so occurred, was the father one of the class of heirs who could recover exemplary 
damages. Id. 

RULES OF COURT. See AsstenmMenT oF Errors, 3. 

1. The full stenographic notes of the testimony and proceedings on the trial of a 
cause should not incumber the record as a substitute for the statement of facts. 
Such practice is in violation of a rule of court (Rules for District Court, 71, 72). 
Dreiss v. Friedrich, 70. 

SALARY. 

1. The appropriation of a less sum than is fixed by general law as the salary of 
an officer does not operate as a repeal or amendment of the act fixing the salary. 
State v. Steele, 200. 

2. The act fixing the salary of the adjutant-general at $3,000 per annum re- 
mained in force until reduced by the Revised Statutes, art. 4667, notwithstanding 
appropriations for a less sum made by the legislature. Jd. 

3. The acceptance of an amount less than the salary under an appropriation of 
such less sum, does not estop the officer from claiming the full amount of the 
salary, in a suit allowed by legislative act, to ascertain what, if any, may be owing 
such officer. Id. 

4. Section 6 of the act ‘‘ To organize and defizxe the powers of the criminal dis- 
trict court in and for the counties of Galveston and Harris, and to prescribe the 
duties thereof *’ (2 Pasch. Dig., art. 6140), is as follows: ‘* There shall be appointed 
by the governor, . . . a judge for said court, who shall hold his office 
for four years, . . ~. and shall receive the same salary as judges of the district 
courts.’’ In the constitution of 1876 this court was retained (art. V, sec. 1), ‘ with 
the district jurisdiction and organization now existing by law, until otherwise pro- 
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SALARY — continued. 
vided by law."’ By the constitution the salary of the district judges was fixed at 
$2,500 a year, no legislation existing otherwise fixing the salary of the judge of 
said criminal district court. Held, 
(1) It was the intent that the salary of the criminal district judge conform to 
and be dependent upon the salary of the judges of the district court. 


(2) An appropriation law does not alter a salary fixed by statute. State v. Cook, 
205. 


SALE. See Acqurescence, 1. Cononization Laws, 1. GuARDIAN AND Wakp, 
1, 2, 3, 4,5. Powers, 1. 

1. A piano was delivered by C. to N. under a written contract, reciting that N. 
had hired and received it of C., N. promising, in addition to $75 paid on its 
delivery, to pay $50 for each quarter it was kept, to return it on demand, not to 
remove it without C.’s written consent, and to keep it insured. It was also stipu- 
lated that on further payment of $350 (in addition to the $75), in monthly pay- 
ments which N. agreed to make, the piano was to become the property of N. In 
a suit for the piano by C. against K., who had in good faith bought of N., held, 

(1) That the terms of the agreement are so inconsistent that it cannot be held 
to be both a renting and a sale. 

(2) That it is not a renting, as the first part of the agreement recites it to be. 

(3) If valid at all, it must be held to be a sale, and that the pretended renting 
was but a device to secure the remainder of the purchase money. 

(4) That thus regarded, conceding its validity as between the parties, it would 
be contrary to the policy of the registration laws to hold the contract binding on a 
purchaser in good faith, for value, without notice. Knittel v. Cushing, 354. 

2. Under the statutes in force in 1871, executors authorized by the will to sell, 
had power to sell lands without any previous order of court, it not appearing that 
the estate owed any debts; and such sale would not be void, though not made in 
strict conformity with the mode prescribed for administration sales, when made 
under order of court. Wright v. Heffner’s Executors, 518. 


SCHEDULE. See Bankrupt, 1-3. 


SCHOOL FUNDS. 

1. A payment upon a draft upon the collector on account of the school funds is 
subject to the same rules as to the use of state funds, and the effect of using them 
in such payments, as if made directly to the treasury. State v. Middleton’s Sure- 
ties, 185. 


SCHOOL LANDS. 

1. The donations of lands to the several counties were couplea with tne express 
provision that the counties should pay in money the expense of locating and sur- 
veying them; the fees for locating and surveying them were also limited in the 
grant. Tomlinson v. Hopkins County, 572. 

2. A county court had no power to give a part of the school lands to pay ex- 
penses of their location. A deed for such purpose was properly cancelled. Id. 

3. The law allowing at the rate of $100 per league for such services, the county 
seeking the cancellation of such deed is subject to the charge allowed by law with 
interest from date of the patents. Jd. 

4. In such case a county can be called to answer without submitting the claim 
to the county court. Jd. 


SCHOOL TAX. See Crrres anp Towns. 
1. Towns and cities have no power to levy taxes for school purposes other than 
as expressly authorized by the constitution. City of Fort Worth v. Davis, 225. 
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SCHOOL TAX —continued. 

2. Save under an express grant of power in the constitution, the legislature 
cannot confer upon city authorities power to levy taxes for school purposes. Id. 

3. A city, in its capacity as a school district, has no oth+r power to levy such 
taxes than can be found expressly authorized in the constitution. Jd. 

4. Construing art. XI, sec. 10, of the constitution, as follows: ‘‘ The legislature 
may constitute any city or town a separate and independent school district. And 
when the citizens of any city or town have a charter authorizing the city authori- 
ties to levy and collect a tax for the support and maintenance of an institution of 
learning, such tax may hereafter be levied and collected, if, at an election held for 
that purpose, two-thirds of the tax-payers of such city or town shall vote for such 
tax,"’ held, ' 

(1) Its first clause clearly authorizes legislation for the purpose of making such 
city, ete., a school district upon assuming control of its public schools. 

(2) Following the legislative construction, when a city has taken control of its 
public schools in the mode prescribed by the statutes, it may thereafter levy a 
school tax, if two-thirds of its property tax-payers shall so vote. 

(3) This decision is not satisfactory to the court, but it not being clearly wrong, 
the legislature and executive are followed and their construction allowed. Jd. 

5. The constitution gives authority to levy atax “if . . . two-thirds of the 
tax-payers of such city or town shall vote for such tax.”’ These words preclude an 
implied assent to such tax by not voting therefor at an election held to determine 
upon such tax. Id. 

6. The action of the city authorities determining the result of such election can- 
not be collaterally attacked. Jd. 

7. The Revised Statutes, art. 3785, authorized the submission to be voted on of 
the question, ‘‘ Shall such an amount be raised by taxation, not to exceed one-half 
of one per cent., in addition to the pro rata of the school fund received from the 
state, as may be necessary to conduct the schools for ten months in the year?’ 
While in force it did not authorize the submission to vote whether a specific rate 
per cent. be levied. Id. 

8. The submission, on March 2, 1880, by the city authorities of Fort Worth, of 
the question whether a school tax of one-fourth of one per cent. be levied, being 
before the amendment of said act, was without authority and void; and a per- 
petual injunction against the collection of the tax so claimed to be authorized, 
was sustained. Id. 


SEPARATE ACKNOWLEDGMENT. 

1. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the cer- 
tificate of the officer recites that the wife signed the deed as nner voluntary act and 
deed, etc., the omission to certify that she acknowledged that she had also ‘sealed 
and delivered’ the deed as prescribed by the form given in the statute is not 
material. Mullins v. Weaver, 5. 

2. The certificate of the separate acknowledgment of a married woman is con- 
clusive of the facts therein stated, where the conduct of the grantee is in good 
faith, and he pays a valuable and adequate consideration for the property. Waltee 
v. Weaver, 569. 

3. In the absence of fraud or duress, the wife cannot be heard to say that she 
did not understand the officer's explanation of the effect of the deed. Id. 

4. Where the married woman did not speak English, and the deed was explained 
to her by the officer through an interpreter of her own selection, she cannot be 
heard to say that he was incompetent or corrupt, or failed to interpret correctly. 
Id, 

5. The proper practice in such cases is for the interpreter to be sworn. Id. 
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SEPARATE PROPERTY OF WIFE. See Easement, 3. Lanp, 4. 


1. The interest resulting from a loan of the wife's money is not protected by 
statute as the separate property of the wife against liability for the husband's 
debts. Braden v. Gose, 37. 

2. To satisfy an execution against the husband, a levy was made on land con- 
veyed to the wife during coverture in consideration of money paid, two-thirds of 
which was the separate property of the wife, and one-third was interest accumu- 
lated from a loan of her separate means. Held, 

(1) That an undivided interest of one-third of the land was community prop- 
erty, and subject to execution and sale to satisfy the debt of the husband. 

(2) It is not necessary to procure a partition of land owned by tenants in com- 
mon in order to subject the interest of one or more of them to sale under execution. 

(3) The schedule of the wife’s separate estate having been filed for record, and 
which embraced the land, before the levy, a levy upon the entire tract to satisfy 
the husband's debt afforded no ground for injunction. Jd. 

3. Parol evidence is admissible to show an understanding between the husband 
and wife, that real estate conveyed to her during coverture should be her separate 
property. 7. d P. R’y Co. v. Durrett, 48. 

4. Land sold under a judgment against the husband was bought at the sale by 
a relative of the wife for a price largely less than its value, and that relative exe- 
cuted first a title bond, and afterwards a conveyance to the wife, the consideration 
expressed being the price paid at the public sale, and interest; the intention being 
to give the excess over that price to the wife. Subsequently a part of the land 
was sold by the husband and wife, and with the proceeds the expressed consider- 
ation was paid. Held, that the remainder of the land became the separate prop- 
erty of the wife. Zorn vy. Tarver and Wife, 388. 

5. Held further, that the holder of a judgment against the husband of date 
anterior to the title bond was chargeable with notice of the interest of the wife in 
the land. Id. 


SEQUESTRATION, 


1. In a suit to recover exemplary damages for the wrongful suing out of a writ 
of sequestration, the levy and sale of personal property procured by the defendant 
in the exercise of a legal right is not ‘admissible in evidence to show that an evil 
motive actuated the defendant in sequestering property. Blum v. Gaines, 135. 

2. In asuit for exemplary damages based on a wrongful seizure of the plaint- 
iff’s homestead, under a writ of sequestration sued out by the defendant in a former 
action in trespass to try title, brought by defendant, whereby the defendant pro- 
cured possession of the property, sold it, and then dismissed his action of trespass 
to try title, the plaintiff offered to prove that the defendant paid the cost and dis- 
missed the suit in which sequestration issued at the first term after it was filed, 
and before answer. Held, 

(1). The evidence was proper. 

(2) The writ of sequestration in trespass to try title was never designed for the 
sole purpose of dispossessing the adverse claimant. 

(3) Possession being thus obtained, the suit should be prosecuted, and if judg- 
ment is adverse to the plaintiff in the writ, good faith requires him to restore with 
the possession, the revenue and rent. 

(4) The facts were proper for the jury to consider in determining whether the 
writ was obtained from a proper motive. Id. 

3. See opinion for a charge of court on the subject of malice in a suit for exem- 
plary damages, held to be correct. Jd. 

4. In a suit for wrongfully sequestering one’s homestead, the value of its rent 
during occupancy is not the only measure of actual damage; the forced removal 
to another home, and the inconvenience attendant thereon, being natural and 
proximate results of the seizure, constitute elements of actual damage. Id. 
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SEQUESTRATION — continued. 

5. The plaintiff in this action had sued the defendant and his vendee in trespass 
to try title, in a former action, and recovered judgment, which it was claimed was 
a bar to recovery for a wrongful seizure under sequestration. Held, 

(1) The former action being against the defendant and his vendee, and the pres- 
ent being against the defendant and his securities on the sequestration bond, and 
the causes of action being different, the former judgment was no bar. Id. 

6. In a suit for damages for wrongful seizure of property under sequestration, 
it is error to admit the declarations of the officer who levied the writ, made at the 
time of the levy, as to his harsh instructions from defendant about the seizure, 
there being no evidence that such harsh instructions were given. Id. 


SERVICE. 

1. In a suit against the state, brought under an act of the legislature allowing 
such suit, but not prescribing the mode of service of citation, service upon the 
governor or attorney-general is properly made. State v. Steele, 200. 

2. Where suit is allowed by legislative act against the state, and no mode of 
service is prescribed, service upon the governor or on the attorney-general is suffi- 
cient. State v. Cook, 205. 

3. That the copy of the petition served upon the defendant was not authenti- 
cated by the seal of the court, is not a reason for quashing the service of citation. 
Glasscock v. Shell, 215. 


SET-OFF. 

1. Where a judgment is rendered against two who are each separately liable 
for its full amount, that judgment may be set off against the separate demand of 
one of the judgment debtors. Rust v. Burke, Turner d&: Co., 341. 

SHERIFF. 

1. A sheriff is protected in levying an execution, although he may have been 
notified of outside facts rendering it invalid. Tierney v. Frazier et al., 437. 

2. The law will not charge the officer with knowledge of the invalidity of the 
writ by reason of his having been so notified. But gu@re, would the sheriff be 
protected where the facts rendering the execution void had occurred under his 
personal observation? Jd. 

3. Where the defendant in execution produced to the sheriff receipts from the 
judgment creditor acknowledging full satisfaction of the judgment, but specifying 
the receipt of a sum several dollars less than the judgment, and specifying also 
that the party giving the receipt would pay all costs, the officer was justified in 
declining to pass upon the genuineness and validity of the receipts, and in pro- 
ceeding to make a levy. Id. 

4. The act of levying, being legal, would not become actionable though done 
with a bad intent, or maliciously and willfully. Jd. 


SPECIAL DISTRICT JUDGE. See Districr JupeGer. 


SPECIAL GUARDIAN. See GuarpraAnN anpD Warp. Practice in Distrricr 
Court, 3. : 
STALE DEMAND. See Executors AND ADMINISTRATORS, 4. PURCHASER, 3. 

1. See opinion and statement of case for facts justifying an application of the doc- 
trine of stale demand to the claim of a party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adversary, 
and which was of record. Hines v. Thorn, 98. 

STATEMENT OF FACTS. 

1. The full stenographic notes of the testimony and proceedings on the trial of 
a cause should not incumber the record as a substitute for the statement of facts. 
Such a practice is in violation of a rule of court (Rules for District Court, 71, 72). 
Dreiss v. Friedrich, 70. 
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STATUTE OF FRAUDS. See Guaranty, 2. Partnersumip, 2. PLEADING, 9. 
STATUTE OF LIMITATIONS. See Lirurratton. 


STATUTES CONSTRUED. See Construction or Statutes. Dettveny, 1. 
Deposrrors, 1. Districr Arrorney, 5, 6. Esrares or DecepeEnts, 4, 10. 
EXECUTORS AND ADMINISTRATORS, 2. IngJuNcTION, 1, 4. INrEeRgEsT, 3. LiM- 
ITATION, 8 PRE-EMPTION, 1. PrRincrPpAL AND Surety, 10. Recrtats, 1. 
Scnuoot Tax. WaAREHOUSEMAN’s REcEIPT, 1. 

1. The commissioner issued to a colonist in November, 1835, after the decree of 
the consaltation had closed the land office, a title to a league of land as a colonist. 
Under an irrevocable power of attorney and deed, the right of the colonist to the land 
thus granted passed to avendee. Such grants having been adjudged void, the ad- 
ministrators of the vendee petitioned for and obtained a legislative act ‘‘for the 
relief ** of the colonist, which authorized the commissioner of the land office to 
issue a certificate for a like amount of land, but which provided that if the 
colonist ‘* had ever sold, aliened or conveyed any part of the land,”’ etc., “ then the 
title hereby authorized to be issued shall issue to and vest the property so sold,” 
etc., ‘“‘in such vendee or vendees.*’ The certificate was obtained and located, and 
the land appropriated by it was patented to the heirs of the vendee. In a suit by 
the original colonist and grantee against the patentee, held, 

(1) It was the primary object of the act of the legislature to recognize the validity 
of the original claim of the colonist to land, notwithstanding the issuance of title 
after the close of the land office. 

(2) It was also intended to vest in the colonist, or his assigns, if he had sold, a 
title to land to which he was equitably entitled. 

(3) Though the relief act did notin terms authorize the issuance of patent to 
the original vendee, such was the intention of the legislature. 

(4) Though a defect may have originally existed in the title of the vendee, on 
account of the law prohibiting alienation, it was cured by aconveyance made by the 
colonist after the issuance of title to one through whom his original vendee also 
deraigned title. 

(5) Title to the certificate, which was but the evidence of right to land, vested in 
the assignee of the colonist in like manner as title to the land would. Hines v. 
Thorn, 98. 

2. The Galveston City R. R. Co. vr. Nolan, 53 Tex., 139, and Gibbs o. Belcher, 
30 Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again 
announced that an original cause of action is merged in a judgment of the dis- 
trict court in the plaintiff's favor, which cannot be vacated, or opened by writ of 
error or appeal, but remains valid and subsisting until set aside, and constitutes, 
in favor of the legal representatives of the plaintiff, the cause of action. Brooke 
v. Clark, 105. 

3. The statut? required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, sees. 
134-138). Though the statute should have been strictly observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being rec- 
ognized by the court below throughout the cause as the proper representative of 
the minor's interest, without objection from the adversary, the failure to appoint a 
special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, until a guardian of the estate is qualified to receive it. 
Id. 

4. A suit for community land, brought by the husband, was, after his death, 
prosecuted by the surviving wife, for herself, and as next friend of their only child, 
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STATUTES CONSTRUED — continued. 
the result being a verdict and judgment for defendants. Within twelve months a 
second suit was brought by her in thesame way. Held, that the former judgment 
was no bar to the second action allowed by the statute, and that the right to such 
second action was not affected by an amended petition, filed by her as executrix, 
more than twelve months after the date of the first judgment. Sickles v. Largent, 
164. , 

5. The appropriation of a less sum than is fixed by general law as the salary of 
an officer does not operate as a repeal or amendment of the act fixing the salary. 
State v. Steele, 200. 

e 6. The act fixing the salary of the adjutant-general at $3,000 per annum re- 
remained in force until reduced by the Revised Statutes, art. 4667, notwithstand- 
ing appropriations for a less sum made by the legislature. Id. 

7. Section 6 of the act ‘‘To organize and define the powers of the criminal dis- 
trict court in and for the counties of Galveston and Harris, and to prescribe the 
duties thereof’’ (2 Pasch. Dig., art. 6140), is as follows: ‘*There shall be ap- 
pointed by the governor, . . . a judge for said court, who shall hold his office 
for four years, . . . and shall receive the same salary as judges of the dis- 
trict courts.”’ In the constitution of 1876 this court was retained (art. V, see. 1), 
“with the district jurisdiction and organization now existing by law, until other- 
wise provided by law.’ By the constitution the salary of the district judges was 
fixed at $2,500 a year, no legislation existing otherwise fixing the salary of the 
judge of said criminal district court. Held, 

(1) It was the intent that the salary of the criminal district judge conform to 
and be dependent upon the salary of the judges of the district court. 

(2) An appropriation law does not alter a salary fixed by statute. State v. Cook, 
205. 

8. A transcript of a judgment, which recites that it was rendered on a trial 
before a named justice at a circuit court in the city of New York, in January, 
1873, attested in January, 1874, by a different person, styling himself “justice of 
the supreme court of the state of New York,”’ does not appear to be attested by the 
judge of the court in which the judgment was rendered, and is not properly certi- 
fied under the act of congress. Randall v. Burtis, 362. 

9. If it appeared that the circuit and supreme courts were the same, the infer- 
ence from the facts is that there was more than one justice of that court, and the 
certificate is defective in that it does not purport to be that of the chief justice or 
presiding magistrate. Id. 

10. The terms of the special act of February 19, 1879, granting Wm. J. Russell 
a certificate for six hundred and forty acres of land for his participation in the 
campaign against Bexar in 1835, would be satisfied by any participation in that 
campaign; but those only could claim the bounty granted by the act of Decem- 
ber 21, 1837, who had rendered the specific services named: in that act —those 
‘* who entered Bexar from the morning of the 5th to the 10th of December, 1835, 
and who actually took part in the reduction of the same.’’ Russell may have 
rendered services in the campaign against Bexar, and yet not have rendered the 
services entitling him to the bounty granted by the act of December 21, 1837. 
Bacon vy. Russell, 409. 

11. The special act of February 19, 1873, was the inception and sole basis of Rus- 
sell’s right to a certificate of six hundred and forty acres. Jd. 

12. But were it otherwise, the effect of the constitution of 1870 was to repeal the act 
of December 21, 1857, and to place it beyond the power of the legislature to 
revive rights to land certificates, granted as a mere gratuity, and the rights lost 
by the failure of parties to apply for and receive the certificates. The special act 
under which Russell claims is unconstitutional. Jd. 

13. The act of March 10, 1875, substituting for the causes and extent of forfeiture 
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STATUTES CONSTRUED — continued. 

the failure to build the railway at the yearly rate of forty miles (or eighty miles 
in two years), and on failure, a forfeiture of the land grants upon that portion 
of the road not so constructed, is a repeal of so much of the original act (August 
5, 1870) incorporating said railroad company to the extent substituted thereby; 
and upon the failure to build said road at the rate of eighty miles every two years, 
the defendant company forfeited the right to the land grant as to that part of the 
road not so built. Such forfeiture is the extent of the penalty for such failure. 
State v. I. @ G.N. R’y Co., 534. 

14. After a forfeiture incurred by a failure to construct eighty miles in two years, 
a rapid construction so as to complete the entire road in the time contemplated 
in the relief act will not restore the right to the land grant so forfeited. Id. 

15. A grant of lands upon a completed section of ten miles is not affected by 
a subsequent failure to construct at the rate required by the relief law. Id. 

STENOGRAPHIC NOTES. See Ruies or Court. 
STIPULATED DAMAGES. See Liquipatep Damaces, 1-4. 
SUBROGATION. See Homesteap, 12, 17. 

1. A purchaser at a void judicial sale, when the money paid by him was applied 
to the discharge of a valid judgment which constituted a lien on the land, is sub- 
rogated to the rights of the judgment creditor, and entitled to be reimbursed the 
amount paid, before eviction. French v. Grenet, 273. 

SURETY. See Princrpat anp Surery. 
SURPRISE. See Continuance, 1. Depostrrons, 2. 
SURVEY. 

1, One occupying a rented place as a tenant removed with one of his family, a 
son, to a point on the public domain three miles distant, and began to make im- 
provements, until three months afterwards, when he removed thither the rest of 
his family and remained there permanently. Held, 

(1) It must be presumed that he took possession of the place to which he re- 
moved for the purpose of making it his home, and it became such from the time 
he took possession. 

(2) In a contest with a subsequent locator, his failure to procure a survey of the 
land within twelve months after his settlement, if prevented by the conflicting 
location, worked no forfeiture of pre-emption rights; and the fact that he caused 
the field notes of his pre-emption survey to be returned to the general land office 
within twelve months after the passage of the act of May 26, 1873, entitled “ An 
act for the benefit of actual occupants of the public lands,’’ gave him the better 
right to the land. Thomas v. Porter, 59. 

2. In an action of trespass to try title, the question being one of boundary or 
locality, and the evidence tending to different conclusions, it was error in the court 
to fail to give in charge the principles of law controlling the application of the 
various calls in the patent to the ground, a charge having been asked which fully 
indicated the omissions in the general charge, and which, though embodying much 
that was superfluous, was not, as applied to the case, incorrect. Williams v. 
Mayfield, 364. 

3. Where there is evidence that the calls for distance in the patents of two ad- 
joining surveys, made on the same day by the same surveyor, are inconsistent 
with other calls in the patents, then satisfactory evidence showing how the surveys 
were actually made, and locating them consistently with those other calls, should 
control. Id. 

4. Three surveys were made in 1848 on land believed to be vacant, and patents is- 
sued thereon. The field notes of each survey called for tle northern line of an older 
survey of a two-league grant as its southern boundary. The northern line of the 
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SURVEY — continued. 

older grant could not be identified by a marked line or by established corners at 
either end thereof, though in the grant its northeast corner was described with 
marked bearing trees, which after the lapse of years could not be found. The 
distance from the southern line (identified on the ground) to the northern line of 
the two-league grant was five thousand varas, as called for in the grant; but 
measuring from its southern line to the southern marked line of the three surveys 
made in 1848, the distance was about five thousand two hundred and forty varas. 
The supposed excess of two hundred and forty varas was located on and a patent 
issued. In trespass to try title between those claiming unjer the two-league grant 
and the patentee of the supposed vacant strip, held — 

(1) The discrepancy of two hundred and forty varas in a line of such length 
should not be given conclusive effect in determining whether there was vacant land 
between the old grant and the three later surveys. 

(2) The northeast corner of the two-league grant being described therein, and 
being called for as a corner of one of the surveys made in 1848, by the surveyor 
who surveyed those surveys, and who also called in his field notes for the north 
line of the old grant as the south line of the three surveys, the presumption must 
prevail that the surveyor in 1848 saw the corner for which he called, and that his 
lines run were consistent with its location on the ground. 

(3) Such presumption is not affected by the fact that the old corner, as called for 
by the surveyor of the three junior surveys, would be two hundred and forty varas 
beyond the distance reached in a line calling to run five thousand varas. 

(4) The last locator, claiming a vacancy, must show that the call for the northern 
line of the two-league grant as being the southern line of the surveys made in 
1848, was a mistake, and, under the facts, a mere excess of two hundred and forty 
varas in a line of five thousand varas did not prove that mistake. Fveeman v. 
Mahoney, 621. 


TACKING DISABILITIES. See Limiratron, 5. 


TAXATION. See Citres anp Towns, 1-9. Scnoont Tax. 

1. The rule between parties acting in their own right does not obtain between 
the collecting officers of the state and their sureties, and the accounting officer of 
the state. State v. Middleton's Sureties, 185. 

2. Taxes collected and paid into the treasury cannot lawfully be applied to the 
discharge of a pre-existing debt of the tax collector or a former account. The col- 
lector cannot authorized it, nor can the comptroller apply it to the injury of the 
sureties of the collector. Id. 

3. That the comptroller was ignorant of the source from which funds have been 
receivéd, which have been by him, without instruction from the collector, applied 
to his indebtedness for taxes for former years, does not deprive the sureties of the 
benefit of the payment of such funds into the treasury by their principal. Jd. 

4. A payment upon a draft upon the collector on account of the school funds is 
subject to the same rules as to the use of state funds, and the effect of using them 
in such payments, as if made directly to the treasury. Id. 

5. The contract of the sureties upon a tax collector's bond is that the collector 
shall pay into the state treasury, either directly or indirectly, all funds which he 
might collect and which, under the law, are so to be paid. Id. 

6. A payment by the collector, out of funds other than tax money so collected, 
can be applied by the collector as he may indicate, and, in the absence of direction, 
the comptroller may direct its application. Id. 

7. Without default upon the part of their principal in regard to that which his 
sureties have contracted he shall do, there can be no liability upon them. Such 
liability cannot depend upon the application of the funds after they legally reach 
the treasury. Id. 
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TAXATION — continued. 

& A payment of a school fund draft drawn upon the tax collector by the use of 
or out of county taxes received by him for the current year, would be unlawful, 
and in the application of such payment the sureties could make no complaint. 
They can have no rights resulting from such transaction. Jd. 

9. Where illegally assessed taxes are paid under protest, after seizure, the 
money paid may be recovered back in a suit promptly brought against the officer, 
before he is required to pay it over. Hardesty v. Fleming, 395. 

10. This right to recover back exists although the tax-payer had not appeared 
before the board of equalization and contested the assessment. Id. 

11. It is not necessary that the owner should reside within the state to render 
personal property, situated within the state, liable to taxation. Id. 

12. See this case for circumstances under which it was held that cattle from the 
Indian Territory, allowed to remain within the state for about five months, includ- 
ing January 1, 1880, were not so plainly shown not to be “‘ situated *’ within the 
state as to justify a reversal of a judgment denying a recovery back of taxes for 
1880, assessed and paid. Id. 

13. What property shall be embraced within a municipal corporation, and 
whether it shall be taxed for municipal purposes, are political questions to be de- 
termined by the law-making power, and an attempt by the judiciary to revise the 
legislative action would be a usurpation. Norris v. City of Waco, 635. 

14. Taxes are within the meaning of the constitution ‘‘ equal and uniform,”’ 
when no person or class of persons in the territory taxed is taxed at a higher rate 
than are other persons in the same district upon the same value or thing, and when 
the objects of taxation are the same by whomsoever owned or whatever they be. 
Id. 

15. In construing a legislative act which incorporated within city limits property 
used exclusively for rural purposes, it will be conclusively presumed, on a question 
of taxation, that the legislature, in passing the act, determined with a view solely 
to the public good the benefits to accrue to the public and to the property owner. 
It would be a usurpation of power by the judiciary were it to assume the right to 
revise the legislative action because of the inequality of benefits resulting from 
municipal taxation of such property. Id. 

16. The constitutional inhibition against taking private property for public use 
without compensation to the owner, has reference solely to the taking of private 
property for public use under the right of eminent domain. Id. 

17. When private property is taken under the taxing power, the tax-payer re- 
ceives his just compensation in the protection which government affords to his life, 
liberty and property, and in the increased value of his possessions resulting from 
the use to which the government applies the money raised by the tax. Id. 


TELEGRAPH COMPANIES. 

1. Telegraph companies are not insurers against loss resulting from mistakes 
in messages transmitted, and they have the right, in a proper manner and within 
proper limitations, to restrict their liability for damages. Western Union Tele- 
graph Co. v. Neill, 283. 

2. Telegraph companies may limit their liability for delays and errors in trans- 
mitting and delivering messages, either by express contract, or by regulations 
printed and brought to the notice of those dealing with them; especially is this 
true in regard to night messages; but this will not extend to injuries caused by the 
misconduct, fraud or want of due care on the part of the company, its servants or 
agents. Jd. 

3. See statement and opinion for facts under which the erroneous transmission 
of a message by a telegraph company was held to be, of itself, insufficient evidence 
to establish negligence in the company. Jd. 
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TELEGRAPH COMPANIES — continued. 

4. The fact that one acts on information not true in fact, and conveyed by mis- 
take in a telegram, will not render the company liable for a larger amount of 
damage than that stipulated in their contract, if the party injured had reason, 
before acting on the telegram, to doubt its accuracy, and failed to have it verified 
by repetition. The declarations of the operator that the message is correct will 
not relieve from the duty to have it repeated in a case of doubt. Jd. 


TENANT. See LANDLORD AND TENANT. . 
TENANT IN COMMON. See Community Property, 3. 
TORT. See Action, 4, 5. 


TRESPASS TO TRY TITLE. See Homesreap, 19. PiEaptne, 10. 

1. When, in trespass to try title, there is a finding in favor of defendants for 
the value of permanent improvements on the land, a judgment which declares 
that, if the plaintiff shall fail to pay the amount so found within twelve months, 
‘he shall be forever barred of his writ of possession, and from ever maintaining 
an action against the defendant for the land,”’ is manifest error. Heirs of Gatlin 
v. Organ, 11. 

2. When, in trespass to try title, the defendant does not attack the title of 
plaintiff, but claims the value of permanent improvements made by himself 
through mistake across a boundary line, he is not entitled to their value, if, by 
the exercise of due diligence, the true boundary could have been discovered. If, 
however, the mistake was not caused by the defendant's negligence, and the 
plaintiff knowingly stood by while the improvements were being made by de- 
fendant through mistake, and failed to inform him of his right to the land, then 
defendant would be entitled to recover the value of the improvements, less the 
value of the use and occupation. Id. 

5. A less estate in land than a fee simple may form the basis for the action of 
trespass to try title. Thurber d: Co. v. Conners, 96. 

4. One in whose favor an action of forcible entry and detainer may be properly 
brought, may, in lieu thereof, maintain trespass to try title. Id. 

5. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, 
though the damages claimed may be less than five hundred dollars. Jd. 

6. A defendant in trespass to try title claimed, under a sheriff's sale, land de- 
scribed in the petition as lying and situated in the county of Dallas, state of Texas, 
known and designated as the northeast quarter of section 17, in township No. 3, 
south of the first base line, and range 1, east of the first meridian, located by vir- 
tue of Peters’ colony certificate No. 275. He offered in evidence, in addition to 
the judgment and original execution, a writ of venditioni exponas and sheriff's 
return, to show levy and sale, in both of which the land was described as in the 
petition, except that ‘“‘section seven ’’ appeared instead of “section sevénteen."’ 
The evidence was excluded. Held — 

(1) It was error to treat the question thus presented as one of variance. 

(2) It was a question of fact for the jury, considering the whole description, 
whether the return and venditioni exponas described the land sued for, and the 
evidence should have been admitted. Freeman v. Brundage, 253. 

7. In an action of trespass to try title, the question being one of boundary or 
locality, and the evidence tending to different conclusions, it was error in the court 
to fail to give in charge the principles of law controlling the application of the 
various calls in the patent to the ground, a charge having been asked which ful!y 
indicated the omissions in the general charge, and which, though embodying 
much that was superfluous, was not, as applied to the case, incorrect. Williams 

v. Mayfield, 364. 
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TRESPASS TO TRY TITLE — continued. 

8. Where there is evidence that the calls for distance in the patents of two ad- 
joining surveys, made on the same day by the same surveyor, are inconsistent with 
other calls in the patents, then satisfactory evidence showing how the surveys 
were actually made, and locating them consistently with those other calls, should 
control. Id. 

9. One who receives a deed absolute on its face for money loaned, but who 

. executes contemporaneously an instrument binding himself to reconvey on repay- 
ment of purchase money, is bat a mortgagee; not being entitled as such to the 
possession of the premises, his remedy is to foreclose, and this cannot be done in 
the form of an action of trespass to try title. Edrington v. Newland, 627. 


TRIAL BY JURY. See Jury Commissioners. 
1. It is too late, after verdict, to object fhat a juror was not a freeholder. 
Schuster v. La Londe, 28. 


TRIAL OF RIGHT OF PROPERTY. 

1. A warehouseman’s receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he at once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession 
of the property pledged as is contemplated by the statute (Acts of 1879, p. 134). 

(2) The statute does not require an actual delivery, and whatever act is in law 
an immediate delivery meets its requirements. 

(3) What constitutes a delivery of chattels must depend on the nature and 
situation of the property. ; 

(4) The property was, under the facts in this case and the statutes (arts. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himself of the statutory remedy provided for the trial of the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 


TRUSTS. See Dectaratrons, 1. 

1. Parol evidence is admissible to show that a title, acquired by a vendor with 
warranty after the ouster of his vendee, was acquired in trust for a third party. 
Fretelliere v. Hindes, 392. 

2. The title having been so taken in trust for a third party, the rule that title 
subsequently acquired by a vendor, who has conveyed land by deed with general 
warranty, inures to the benefit of his vendee, has no application. Id. 

TRUSTS AND TRUSTEES. See Paro. Evipence, 2. 

1. The state holds the university lands as trustee, and patents issue to pur- 

chasers upon payment of the purchase money. Saunders v. Hart, 8. 
UNDUE INFLUENCE. See Deep, 7. 
UNIVERSITY LANDS. 

1. The state holds the university lands as trustee, and patents issue to pur- 
chasers upon payment of the purchase money. Saunders v. Hart, 8. 

2. Where an agent not authorized to determine boundary lines, but only to 
subdivide the land, fixes upon wrong boundary lines, the state is not bound thereby, 
either on the ground of estoppel or acquiescence. Id. 

3. The principle of estoppel is not ordinarily applicable to the state. Id. 

USE AND OCCUPATION, See Homesteap, 9. 
Vou. LVIL—48 
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VALUABLE CONSIDERATION. See Constperatron, 1. Deep, 3. IMPpROVE- 
MENTS IN Goop FArru. 


VARIANCE. See Evrpence, 3, 4, 8. 
VENDOR AND VENDEE. See Posszsston, 1, 2. Trusts, 1, 2. 
VESTED RIGHTS. See ConstrrutronaL Law, 4. Liwrration, 7. 


VERDICT. See Brut or Exceprions, 2. Damages, 17. Insanrry, 2,3. Prac- 
TICE IN District Court, 12. 
VOID AND VOIDABLE. See INTERVENTION, 2. JupGMENT, 14, 15, 16. 

1. When the court has acquired jurisdiction of the persons of defendants by 
service of citation, appearance and answer, the subsequent death or insanity of 
these parties during the pendency of the suit does not render the judgment against 
them void, they at the time being represented by counsel, and no suggestion of 
the death or insanity having been made. Fleming v. Seeligson, 524. 

2. After the expiration of two years from the date of such judgment, or the 
removal of the disability of insanity, there being no concealment, in the case of 
fraud, preventing its discovery, it is too late to maintain a suit to set the judg- 
ment aside as voidable. Jd. 

VOLUNTARY CONVEYANCE. See Deen, 6. 

WAIVER. See Execurors anp Apmrnistrators, 5. LANDLORD AND TENANT, 1. 

WAREHOUSEMAN’S RECEIPT. See Constanment, 1. PLepGoR AnD 
PLEDGEE, 1. 

1. A warehouseman’s receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he at once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession 
of the property pledged as is contemplated by the statute (Acts of 1879, p. 134). 

(2) The statute does not require an actual delivery, and whatever act is in law 
an immediate delivery meets its requirements. 

(3) What constitutes a delivery of chattels must depend on the nature and 
situation of the property. 

(4) The property was, under the facts in this case and the statutes (art. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himseif of the statutory remedy provided for the trial of the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 

WARRANTY. See INDEPENDENT ADMINISTRATION, 2. Trusts, 2. 

1. The warranty in a deed can neither be enlarged or restricted by oral testimony 
of simultaneous or prior agreements. Bigham v. Bigham, 238. 

2. A misrepresentation which would avoid a warranty must be of an existing 
fact, and cannot consist of 1 promise to do or not to do something in the future. 
Ta. 

3. This case distinguished from Henderson v. Railroad Co., 17 Tex., 560. Id. 

WILL. 

1. In a suit brought in the district court, under the probate law of 1870, to pro- 
bate the will of one who did not reside in Texas at his death, notice should be 
given by citation to all parties interested in the administration, in like manner as 
is directed (Pasch. Dig., 5533) in case of wills of residents, and no particular in- 
dividual can be properly made defendant. Brundige v. Rutherford,:22. 

















WILL — continued. 

2. Ina suit brought to establish as a muniment of title a will probated in an- 
other state, its regular probate in this state should be shown; and acertified copy 
of the same, and its probate in such other state on evidence sufficient to admit it 
to probate here, ure inadmissible. Jd. 

3. In such a suit by parties claiming under the will of the son of the original 
grantee of the land, and brought not for the land or for trial of the title thereto, 
bat merely to perfect and establish their muniment of title, one alleged to claim 
the land by purchase from certain heirs of the original grantee is not a proper 
party, and can plead misjoinder in abatement. Id. 

4. In such a procedure, where no facts are shown giving the county in which the 
suit is brought jurisdiction, and the defendant resides in another county and pleads 
to the jurisdiction, the plea should be sustained. Id. 

5. By the terms of a will devising property to an only child, who died before she 
arrived at the age of twenty-one years, leaving issue, it was provided that the 
executor named therein should have the possession, management and control of 
the property until the devisee arrived at the age of twenty-one years. The exec- 
utor, after the death of the heir, claimed to be entitled to control the estate until 
the time when the heir would have been twenty-one years old had she lived. 
Held, 

(1) It was the intention of the testator to give the executor the control of the 
heir’s property during minority, and not longer. 

(2) The minority of the heir ceased upon her marriage, and with it ceased the 
authority of the executor. : 

(3) The executor, after his adverse claim, was not, under the circumstances of this 
ease, a proper executor. Newman v. Dotson, 117, 


WITNESS. 

1. An administrator is not a competent witness to establish the contract on 
which he sues by testifying to conversations between the deceased and the defend- 
ants. Stringfellow v. Montgomery, 349. 

WRIT OF ERROR. See Practice 1x Supreme Court, 17, 18, 19. 

1. In a suit against G. on a note and deed of trust on personal property, and 
against several other parties to subject the trust property in their hands, judgment 
was rendered against G. for the amount of the note, interest and costs, but in favor 
of the other defendants that the plaintiff take nothing as to them. The plaintiff 
sued out a writ of error, making all the defendants parties except G.,.who was 
not joined in either the petition or bond. Held, that G. was a necessary party to 
the writ of error, and that the writ should be dismissed. Barnard y. Tarleton, 
402. 

2. See the opinion in this case for remarks in regard to the right of the party to 
abandon an appeal liable to be dismissed for informality, and to prosecute a writ 
of error to the same term of court. Thomas v. Thomas, 516. 

3. A citation in error which fails to show the date of filing the petition in error, 
or to show that a supersedeas had been granted, fails to conform to the require- 
ments of the statute, and will be held defective on a motion to dismiss the writ of 
error. Id. 

4. The absence of service of the citation in error, no reason being shown why 
service was not had, is also a sufficient ground for sustaining such motion. Jd. 

5. An assignment of errors having been filed in the prosecution of an appeal, 
afterwards abandoned, and being incorporated in the transcript brought up by 
writ of error, will answer the requirements of the statute. Jd. 





